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T 0 HIS 


Moſt Sacre d M 2 ; 


ur the Grace of God, | King of Great 


Britain, France, f and Ireland, De- 
fender of the Faith, and of the 
Church of England and alſo of Ire- 
land in Earth — Supreme Head. 


My, it Piat our Main, 


under your legal title. 


1 8 the 1 may 33 in 4 : 


1h,” or r how imperfect ſoever his work may be in the 


A 2 | = at _ execution, 


| Book treating n of the law of the 
church, naturally addreſſeth your. pſy pe: 
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execution, he is imboldened to lay the ſame at your 


Majeſty's feet, from that regard which you have ma- 


nifeſted in all your declarations and actions for the 


ſubject matter it contains. > 


Law is the ſtability of the 1 and the ſecurity 
of the ſubjects in all that can be dear to them in this 


world. 


Your Majeſty 3 is n fro a race of princes, 


who made the law of the land the conſtant rule of their 


CORGUEL and their Fig were e and proſperous. 


te thele + our days, it is the glory of the Britiſh 


nation, that we have a King at our head, who ex- 
cels every ſubject he hath, in publick virtue, love to 


our native country, reverence for its inſtitutions and 
0 and N amiable diſpoſition. | a 


7 U P R E M A v is a word: Which, in - different 


ages, hath conveyed different meanings. — In the times 1 
of our Saxon anceſtors, the king was the head and 


fountain of juriſdiction, as well ſpiritual as temporal; 


and the fame was exerted in well governing the whole 

body of his people, both clergy and laity, according to 

the laws then in being. Supremacy might then be de- 
med to be, the king's executive power circumſcribed 5 


: by the laws of his Kingdom. 


Is proceſs of time, the biſhop of Roe: (by means 
incredible, if the facts did not evince it) uſurped an 


abſolute ſovereignty in matters ſpiritual within this 
5 Thi the ſupremacy was, the _ power 


to 


e 
to do what he liſted without controul; either as reaſon 
dictated, or his intereſt guided, or his paſſions ſwayed. — 
I fay, »/urped; becauſe it was ſtrenuouſſy oppoſed by 
the whole eſtate of the realm, the king, lords, and 
commons aſſembled in parliament. Vigorous laws were 
enacted; but for a long time they were ineffectul. 


At length the papal juriſdiction was aboliſhed, and 
the king reſtored to his ancient eccleſiaſtical dignity and 
pre- eminence. But the princes of this realm in thoſe 


days, intoxicated (as it ſhould ſeem) with that exceſs | 


of power which the pope had aſſumed, would needs 
under ſtand it, that the ſame Was not extinguiſhed, but 
only transferred from the popes unto themſelves: and 
they carried ſimilar notions into the civil adminiſtra- 
tion. This excited diſorders and convulſions in the 
ſtate, and in the end overturned the government. 


After ſeveral ſtruggles, the kingdom at laſt became 
ſettled into that regular, uniform, beneficial inſtitution, 
which ſhines forth in its full luſtre under your Majeſty's 

auſpicious influence, and renders your Majeſty the de- 
light of your ſubjects, and the envy of the whole earth, 


In every well ordered eſtabliſhment, a principal re- 
gard is had to the offices of religion. What proviſion 
hath been made in this reſpect within this kingdom, it 
is the buſineſs of this book to elucidate: Wherein the 
author hath endeavoured to repreſent the church neither 


higher nor lower than in fact it is; that ſo, the true 


Rate thereof may appear. Whether alterations may be 
requiſite in any kind, it is not his province to inquire. 
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It; is N the church hath experienced the viciſſitudes 

which all ſublunary things are ſubject to. Extremes are 

naturally productive of each other. Perhaps a middle 
ſtate, between what the church once was, and what it 
now is, may be the condition moſt deſirable. 


That your Majeſty may ling live to be a beſig. to 


| this church and Rn 1 is the hearty Pye ot 


Your Majeſty's 
vu bunble 
moſt faithful 


and obedient ſubjef? 


RI. BURN. 


'T R E * A 


\HE eccleſiaſtical law of England i is e of theſe 
four main ingredients; the Civil law, the Canon law, the 
Common law, and the Statute law. "And from theſe di- 
geſted in their proper rank and ſubordination, to draw 
oute one uniform law of the church, is the purport of this book. 
Where theſe laws do interfere and croſs each other, the order of 
preference i is this: The Civil law ſubmitteth to the Canon law; both 
of theſe to the Common law ; and all the three to the Statute law. 
| $0 that from any one or more of theſe without all of them toge- 
ther, or from all of theſe together without attending to their com- 

parative obligation; it is not poſſible to exhibit Wy diſtinct proſpect 

of the englilh: eccleſiaſtical W 8 


5 1. By the Cr VIL 1 is meant, the low of the ancient Romans: 
which had its foundation in the Grecian republicks, and received 
continual improvements in the Roman ſtate during the ſpace of up- 
wards of a thouſand. years, and did not 125 to at laſt « even with the - 
empire it ſelf. 1 8 
For the diſtinct knowledge whereof. it is to be 3 that Dack de Jure 
after the aboliſhing of the regal government at Rome, and the © Row: 
_ eſtabliſhment of the republick, they ſent three men into Greece, to irs Þ Pan- 


Collect the laws of the Athenian and other Grecian ſtates ; and Go dect: 


theſe were compiled and digeſted by ten commiſſioners. well known ee s Do- 
by the name of the Decemviri, the laws of the rele tables (fo Harris's Ju- 
called from their being ingraved on twelve tables of braſs) : which fivian : 7s 
were the firſt and principal foundation of the Roman lx. 1 ik. 
To the twelve tables were added the Reſponſe Prudentus 71, or in- Rom. . z. 

terpretation of the lawyers; who accommodated the ſame to 0 BN 
_ uſe and practice of their courts. And this was denominated, | 
contradiſtinction to the laws of the twelve tables, the Jus non 
ſeriptum, or unwritten law ; and having no other name, began then 

to be called the civil law; and is that which is ſtyled by Juſtiniam 

the juriſprudentia inedia, becauſe it came in between the avs be 5 

the FWOIve tables and the imperial conſtitutions. 


> 
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Next to theſe were the Leges, or laws emphatically ſo called; 


becauſe they were enacted by the whole body of the people, | 
reckoning both the nobility and commonalty together : and this was 


gs when a new caſe happened that was not provided for 
the former laws; the conſuls on this occaſion cauſed the peo- 


fl. to be aſſembled together, and informing them what the caſe 


was, and aſking their opinions, that is, putting it to the vote, they 


| decided the ſame according to the les of equity as the matter ap- 

peared to them; and this deciſion being made, was ever afterwards 
in the like caſes obſerved as a law. For after the abolition of the 
regal government, the magiſtracy was lodged with the people; 
one principal branch whereof is the power of making laws. 


Afterwards, the common people mutinying, upon ſome differ- 


ences with the nobility, retired and ſeparated themſelves from the 
nobility for ſome time; and during this ſeceſſion they enacted laws 
of their own, which were called Plebiſcita: and upon a reconci- 
- lation with the nobility afterwards, it was agreed and conſented to, 
that theſe alſo ſhould have the force of law, and be obligatory 128 : 
the whole Roman people, the nobility as well as ochers.. 
But on the daily increaſe of the Roman ſtate, it appearing almoſt 
impoſſible to aſſemble the whole body of the people, at leaſt 
without ſome tumult and commotion ; it was thought expedient, 
whenever any new caſe aroſe, to truſt the ſenate with this power: 
And when any new law was made by them, it was ſtyled Senatus- 
cConſultum, or a decree of the ſenate; and was, in Une manner as 
the plebiſcita, incorporated into the Roman civil law. 8 
Furthermore, when the conſuls were abroad in the wars, to the 
end that the city might not be deſtitute of governors during their 
abſence, the people created for themſelves two officers called Præ- 


tors; and theſe had power given to them, of adding to, or ſup- 


plying and correcting the civil law of the twelve tables; and were 
wont to propound certain edicts, which being approved by the 
people were incorporated into the civil law, and were called Fus 5 
* #torium, or the prætorian . 
Alſo the Aailes curules in ſome caſes did eſtabliſh ho. but 8 
their office, ſo alſo their edicts, were but for the year z and there- 
fore at Krit they were called "annual edits, until the time of the 
Cornelian law, which made them perpetual, and thenceforth they 
were called perpetual. ediffs, Theſe were digeſted and put into 
order by Salvius Julianus under the emperor Adrian, and illuſtrated 5 
by the commentaries of the e Roman lawyers. 5 


T beſo 
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Theſe were the compiitient parts of the Roman civil law, whilſt 
their ſtate continued republican, After the government was tranſ- 
ferred into the hands of the emperors, two other branches were 
added, to wit, the Conſtitutiones principum, or imperial conſtitutions, 


and the Reſponſo prudentum, or anſwers of the lawyers. 


For after the adminiſtration was by the lex regia granted by the 


people to Auguſtus; whatſoever the emperor ordained by his 


epiſtle, or commanded by his edict or proclamation, or decreed on 
the cogniſance of any matter coming before him in judgment, had 
the force of a law, under the ſtyle and title of an 7mperial con 


litution. And theſe conſtitutions were ſometimes called Placita 
principum ; becauſe they were ſuch as the prince or p was 
pleaſed to ordain according to his diſcretion. 


Next to the imperial conſtitutions, were the Reſponſa frudentum 5 


under the emperors. The reſponſa prudentum during the times of 
the republick were delivered without the ſanction of publick au- 
thority, and made part (as was ſaid) of the jus non ſcriptum: But 


under the emperors after Auguſtus, no perſon was ſuffered to de- 


| liver anſwers concerning the law, but thoſe to whom the emperors 


gave commiſſion ; and to their anſwers the judges were obliged to 


conform. And theſe do conſtitute a Port: of t e JM, | criptum, or : 
Vritten AW. 


The imperial e aforefaid. in the ſpace of ; . 


years, from Auguſtus to Juſtinian, grew to ſo immenſe a bulk, 
that the lawyer Gregorius thought fit to make a digeſt thereof, 
from the time of Adrian, or (as others ſay) of Auguſtus, down to 
the reign of Dioclefian ; and this he did by his own private autho- 

; rity : and from him the Gregorian code had its name and original. 


The ſecond code which we read of, was that of Hermogenes, who 


= lived in the age of the Conſtantines ; wherein were comprized all 


the imperial conſtitutions of Claudius, Aurelius, Probus, Carus, 


Carinus, and that vaſt number of conſtitutions made by Diocleſian | 
and Maximian. 5 


The next code was chat of the emperor Theadeffis the younger, 


5 who cauſed the fame to be compiled after the manner of the fore- 


_ going codes; containing the conſtitutions of the emperors from the 
time of Conſtantine down to Theodofins's own reign ; and this col- | 
| lection from him was called the Theodo/ian code. 


But in theſe three codes there was nevertheleſs ſo much con- | 


:  Yilien: contradiction, and ſuperfluity ; that 3 Judged” TH 7 
| 5 wy and 3 thereof to 1 YET wc. 


5 2 — 3 —— 


CEOs. 
And therefore from theſe three codes of the imperial conſtitutions, 
and alſo from ſuch new conſtitutions as had been made and pub- 


| liſhed after the compiling of the Theodoſian code, the emperor 
Juſtinian cauſed a new code to be compiled, which from him was 


denominated the Juftinian code. Which code he afterwards cauſed 
to be reviſed and corrected in many particulars, and republiſhed ; 


and is that code which we have now extant at this day. 


After which he cauſed in like manner the reſponſa prudentum, 
conſiſting of ſome hundred volumes of the writings of the Roman 


lawyers, to be digeſted and abridged ; and this he called the Digeſt 
or Pandeti, as containing all the decifions collected from the wo 
tions and reſolutions of the ancient Roman lawyers. 


And from this digeſt or pandect, and likewiſe from his own 


code and other commentaries of the ancient lawyers, he cauſed alſo 
his book of Inſtitutes to be compiled ; which containeth the elements 


of the Roman law, written in an elegant and eafy flowing ſtyle. 


Laſt of all he publiſhed his Novels; which Novels (novelle) 


were new conſtitutions made by Juſtinian himſelf after the publi- 
cation of the other books: and theſe are ſometimes called the Au- 
fenticbs, to diſtinguiſh them from ſome other publications of con- 
ſtitutions of the ſucceeding emperors, which are not reſpected we. 
much authority. And generally, the whole civil law, in uſe at 
this day, is comprized in thoſe four books of Juſtinian ; the Code, 
the Digeſt, the Inſtitute, and the Novels. 


The greateſt part of this iſland was governed wholly by 3 : 


: cli law for about three hundred and ſixty years, from Claudius to 
Honorius; during which time, ſome of the moſt eminent Roman 
lawyers, as Papinian, Paulus, nd Ulpian, whoſe opinions and de- 
ciſions are collected in the body of the civil law, did ſit in the 
ſeat of judgment in this nation. But after the e e of the 
Roman empire, the Saxon, Daniſh, and Norman cuſtoms took place. 


Nevertheleſs, in after times, the ſame law again came to be of 


great repute within this kingdom; particularly during all the time _ 
from the reign of king Stephen to the reign of king Edward the 
third, both incluſive. During which period, and at other times 
| according as the ſtudy of the civil law prevailed, the judges and 
| Profeſſors of the common law had frequent recourſe to it, in caſes 
where the common law was either totally ſilent or defective. And 
thus we ſee in the moſt ancient books of the common law, as © 
Bracton, Thornton, and Fleta, that the authors thereof have tran- 
_ ſcribed, one after another, in many places, the very words of 2 — 


tinian 8 Inſtitute, = 
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And there are ſome particular matters in which the civil law 
hath always been, and ſtill is allowed to be, the only law in Eng- 
land, whereby they are to be decided; and the courts of juſtice, 
which have cognizance of thoſe matters, do proceed therein ac- 


cCorqding to the rules and forms of the civil law. 


I) hus in the high court of admiralty (which was eſtabliſhed 
about the time of king Edward the firſt), all cauſes civil and mari- 
time are to be decided according to the civil law, and the maritime 
” TE p we 
Thus in the court of honour or chivalry, the lord high con- 
ſtable and earl marſhal, who are the judges thereof, are to procecd 
according to the civil law, as being the moſt proper law for de- 
ciding all controverſies ariſing upon contracts made in foreign coun- 
tries, deeds of arms and of war out of the realm, and things that 


pertain to war within the realm, and other matters whereof that 


7. court hath the proper cogmzance. 88 
So alſo in the two univerſities: the courts which are there held 
for determining ſuits to which the ſcholars or members of the uni- 
verſities are parties, do proceed according to the rules of the civil 
JJ! ng or 0 goa ang eg 
I) be courts of equity alſo are in many things conformable to the _ 
rules of the civil law; of which the chief is, the high court of 
cbancery. There ſuits are commenced by petition or bill; wit- 
neſſes privately examined; and nothing is there determined by a 
jury of twelve men, but all the deciſions are made by the chan- 
cellor. And almoſt all the chancellors, from Becket to Wolſey, 
that is to ſay, from the age next after the conqueſt until the age of 
the reformation, comprehending almoſt the whole time of the 
Pope's domination within this realm, were ecclefiaſticks, well {killed 
in the Roman laws. e 
And, finally, in all the eccleſiaſtical courts within this kingdom, 
altho' the canon law is the foundation of their proceedings, yet the 
canon law being in a great meaſure founded upon the civil law, 
and fo interwoven with it in many branches thereof, that there is 


no underſtanding the canon law rightly without being very well 


verſed in the civil law; the knowledge thereof is therefore abſo- 
lutely neceſſary for the diſpatch of all cauſes of eccleſiaſtical cog- 
nizance. And the civil law not only ſerves to explain the canon 
law; but, by the practice of all eccleſiaſtical courts, it is allowed 
to come in aid of and to ſupply the canon law, in caſes which are 
there omitted. And how neceſſary and uſeful the civil law is in 
this reſpect, doth evidently appear from the commentaries of Lind- 
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wood and of John de Athon upon the Norbert and ite con- 
ſtitutions. 


Duck de Jur. II. The Can ox law ſprang up ont of the ruins of the Roman 


Civ. ko empire, and from the power of the Roman pontiffs. When the 
Manor. 


Ridley's view ſeat of the empire was removed to Conſtantinople, many of the 
of the Civil European princes and ſtates fell off from the dominion of the em- 


. net _ perors; and Italy amongſt the reſt. And the biſhops of Rome, 


Aylif's Pa. having been generally had in eſteem as preſiding in the capital city 
of the empire, began to ſet up for themſelves, and by degrees ac- 
| quired a temporal dominion in Italy, and a ſpiritual dominion 
throughout Italy and almoſt all the reſt of Europe, 
And thereupon the ſeveral princes and ſtates did willingly re- 
cCeive into the body of their own laws, the canons of councils, the. 
writings of the 1 1 fathers, and the decrees and conflitutions of 
OPes. 
— Converting the canons of councils, it was . eſtabliſhed by. a 
himſelf, that the canons of the councils of Nice and of Conſtan- 
tinople, of the firſt council of Epheſus, and of the council of Chal- 
cedon, ſhould be obſerved for laws; and that their decrees, as to 
matters of faith and doctrine, ſhould ve eſtecmed even as the Holy | 
ſcriptures. 
After juſtinian, the authority of. canons made in general « or pro- 
vincial councils, and of the writings of the fathers, {till prevailed ; 
and the deciſion of eccleſiaſtical controverſies, which could not be 
drawn from the councils and the fathers, was ſought for fro. the 5 
Roman pontiffs, who writ anſwers to thoſe that conſulted t. gen, 
in like manner as the Roman emperors; and their determinations 
were called reſeripts and decretal epijtles, and obtained the force of 
laws. 


More particularly, of che canon law there are two principal parts . 
the Decrees and the Decretals. : 
The Decrees are eccleſiaſtical conſtitutions, 0 by the pope and . 
cardinals, at no man's ſuit, Theſe were firſt collected by To, in 


the year 1114. And afterwards poliſhed and e by Gration : 
8 a monk of Bononia, in the year 1149. f 


The Decretals are canonical epiſtles written by the popes alone; 
or by the pope and cardinals, at the inſtance or ſuit of ſome one 5 
or more, for the ordering and determinining of ſome matter in con- 
troverſy; and have the authority of a law in themſelves. 5 
Of the decretals there are three volumes. The firſt collected by 
order of Gregory the ninth, about the year 12 31 rr The ſecond by 


4 f e ; 


CV. - CY. a 
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Boniface the bk about the year 1298. The third made by 
pope Clement the fifth, and from him called the Clementines, and 


publiſhed by him about the year 1309. 
To theſe may be added the Extravagants of Jahn the twenty 


ſecond, and of fome other biſhops of Rome, whole authors or col- 
lectors are not known, and are as 1cve/ conſtitutions unto the reſt. 5 
So that the popes did the fame in the church, which Juſtinian 
did in the empire ; they took order to have Gratian's decrees pub- 
| liſhed in the manner of the Pande& ; the decretal epiſtles, like as 
the Code; the Extravagants in the nature of Juſtinian's Nevels ; and 
that nothing might be wanting, Paul the fourth ordered an Inſtitute 
of the canon law to be written by John Lancellot, which was 
added to the ves a of the « canon law, | at Rome under Gre- : 
8 gory the thirteenth. 5 : 
There were allo as many commentators on the e canon, as on the 
Civil law. 
And thus both the 651. Bart canon Jones 3 in 1 con- 
ſider able degree received throughout all chriſtendom; affording 
| mutual help and ornament to each other. 
And the rule in interpreting them was his: Tf a cafe happened, _ 
which was either not at all determined in the civil law, or not 
_ expreſsly, but doubtfully and obſcurely, and the ſame was plainly 
and clearly delivered in the canon law; the deciſion thereof was 
taken from the canon law : And on the contrary, where in the 
canon law there was no direction, or the ſame was : ambiguouſly or 
obſcurely expreſſed; the deciſion thereof was taken from the civil 
law: And if in any caſe the civil and canon laws did interfere, and 
were contrary to each other; the civil law was to be obſerved in 


the civil law courts, and the canon law in the canon law courts; 


the civil law within the emperor” s dominions, and the canon law 
within the pope's dominions. And in the courts of civil law, 
where a matter of canon law cognizance came in queſtion, the : 
ſame was there determined according to the rules of the canon law; 
and in the courts of canon law, where a matter of civil law cog- 
nizance came in queſtion, the fa ame was | determined according * 
che rules of the civil la xy. - 
„ = Anhd- particularly, that the canon 15 in many e was re- 
_ ceived here in England, appeareth clearly from hence ; namely, 
for that very many of the decretal epiſtles of the Popes are erected: 
hither, upon controverſies ar iling in this nation. 


8 Begdes 


vii 
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Beſides the Weed canon law ; vie have our 2 and provin- 
cial conſtitutions, 


The Legatine conflitutions were nile and publiſhed within this 


realm in the times of Ozho, legate of Gregory the ninth ; and of 
 Cthobon (afterwards pope Adrian the fifth), who was legate here to 


Clement the fourth : And thele are illuſtrated by the learned c com- 
ment of ohn de Athon. 


Theſe legatine conſtitutions did extend equally to both Provinces ; 


having been made in national ſynods or counts, held here 95 the 
reſpective legates. 


The Provincial conſtitutions were PTY in convocation in the 
times of the ſeveral archbiſhops of Canterbury from Stephen Langton 


to Henry Chicheley ; containing the conſtitutions of thoſe two arch- 
biſhops, and of theſe ſeveral archbiſhops intermediate, to wit, 
| Richard Wether ſhed, Edmund of Abingdon, Bomface, John Peccham, 7 


Robert Winchelſey, Walter Reynold, Simon Mepham, Tobn Stratford, 


Simi Iſlepe, Simbn Langham, Simon of Sudbury, and Thomas Arun- 
del. Theſe were collected and adorned with the learned gloſs of 
Milliam Lindwod, official of the court of Canterbury, and after- 

wards biſhop of St David's in the reign of king Henry the fifth. 


Which e eee altho' made only for the province of Canter- 


- bury, yet were received alſo by the e of York 1 in convocation, L 
in the year 1463. 


There were other 8 of * peekites; both bet and 5 


55 after: but theſe which have been mentioned, having been intro- 


duced to publick notice by the two learned canoniſts abovenamed, | 
5 have been ee regarded. 3 


'Concerving this whole 5007 of the canon law, it is enacted by 


5 the ſtatute of the 25 Hen. 8. c. 19. as followeth: Where divers con- 
titutions, ordinances, and canons provincial or  ſynodal, which bere- 
tofore have been enacted, be thought not only to be much prejudicial to 


the king's prerogative royal, and repugnant to the laws and ſiatutes 
cf this realm, but alſo over much onerous to his highneſs and his ſub- 


1 king s humble and obedient ſubjccts, the clergy of this realm, 
| have mofe humbly beſought the king's highneſs, "that the ſaid conſtitutions 


and canons may be committed to the examination and judgment of hes 


 bighneſs, and of two and thirty of the king's ſubjecis, whereof f- 


teen to be of the Clergy of this realm, and all the ſaid two ond thirty 
perſons to be choſen and appointed by the king's majeſly ; and that ſuch 


by 


& the ſaid two and thirty perſons or the more part of them worthy to 


be abrogated and adnulled, ſhall be abolite and made of no value ac- 


' tordingly; and ſuch other of the ſame conſtitutions and canons, as by 
t be ſaid two and thirty or the more part of them ſhall be approved to 


fand with the laws of god, and conſonant to the laws of this realm, 


Wall fland in their full ſtrength and power, the king's moſt royal 
aſſent being firſt had and obtained to the ſame : And foraſmuch as 
fſuch canons, conſtitutions, and ordinances, as heretofore have been made 


by the clergy of this realm, cannot now at the ſeſſion of this preſent 


parliament, by reaſon of the ſhortneſs of time, be viewed examined and 
Aietermined, by the king's highneſs and two and thirty perſons to be 
choſen and appointed according to the petition of the ſaid clergy in 
© form above rehearſed; it is therefore enacted, that the king ſhall baue 
power to nominate and aſign at his pleaſure the ſaid two and thirty 
perſons of his ſuljects, whereof fixteen to be of the clergy, and fixteen 
T0ðᷣ be of the temporalty of the upper and nether houſe of the parhament ; 
and if any of the ſaid two and thirty perſons ſo choſen ſhall happen to 
die before their full determination, then his highneſs to nominate others _ 
From time to time, of the ſaid tavo houſes of parhament, to ſupply the 
number of the ſaid two and thirty, and that the fame two and thirty, 
by his highneſs ſo to be named, fhall have power and authority to view, 
ſearch, and examine the ſaid canons, conſtitutions, and ordinances pro= 
vincial and fynodal beretofore made; and ſuch of them as the king's 
= ughneſs, and the ſaid two and thirty or the more part of them, ſhall 
deem and adjudge worthy to be continued kept and obeyed, ſball be from 


 thenceforth kept obeyed and executed within this realm, ſo that the 


Ling moft royal aſſent under his great ſeal be firſt had to the ſame; 
and the reſidue of the ſaid canons, conſtitutions, and ordinances pro- 
viuincial, which the king's highneſs and the ſaid tao and thirty perſons 
er the more part of them ſhall not approve or ſhall deem and judge 
worthy to be abolite abrogate and made fruſtrate, ſhall from thenceforth 

| be void and of none effect, and never be put in execution within 


this realm: Provided, that ſuch canons, conſtitutions, ordinances, 
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5 * and effect of this preſent act.“ 


P70 Tp 5 8 os: And 


and ſynodals provincial, being already made, which will not be 
contrariant or repugnant to the laws ſtatutes and cuſtoms of this 
realm, nor to the damage or hurt of the king's prerogative 
royal, ſhall now ſtill be uſed and executed, as they were afore 
the making of this act, till fuch time as they be viewed, ſearched, 
or otherwiſe ordered and determined by the ſaid two and thirty 
perſons, or the more part of them, according to the tenor form 
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And by the 27 Hen. 8. c. 15. Arraſmach as the canoms cannot by 


reaſon of the ſhortneſs of the time be examined during this ſeſſion of 
_ parliament ; the hing ſhall have power to nominate the tao and thirty 


perſons, ſixteen of the clergy, and ſixteen of the laity, either before or 


after tbe drffolutton of the par lament 3 as rn NPY continue for 4 


ſhree years after the diſſolution. 


(c 


= 


And by the 35 Hen. 8. c. 16. The ſaid power was continued to 


the king during his life, and by the ſame ſtatute it was enated 
more generally, as follows: Until ſuch time as the king and the 


Ke 


{id two and thirty perſons have accompliſhed the effects and 
contents before rehearſed ; ſuch canons, conſtitutions, ordinances, 
<< - 
JURISDICTIONS SPIRITUAL, as be yet accuſtomed and uſed 
here in the church of England, which neceſſarily and conve- 


ec 
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_ © niently are requiſite. to be put in ure and execution for the time, 
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not being repugnant contrariant or derogatory to the laws or 
ſtatutes of the realm, nor to the prerogatives of the regal crown 
of the ſame, or any of them, ſhall be occupied, exerciſed, and 
put in ure for the time, within this realm; and that the miniſters, 5 
and due executors of them, ſhall not incur any damage or dan- : 
ger for the due exerciſing of the foreſaid laws, ſo that by no colour 
or pretence of them or any of them, the miniſter put in ure any 
thing prejudicial or contrary to the regal power or laws of the 
realm: any thing whatſocver to the Seen of this preſent act 


xc 
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cc 


5 notwithſtandins”. 
But the defign \ was not ccmnleated þ in that king”s 5 reign. 5 
In the reign of king Edward the ſixth, this matter Was again at 5 
on foot; and by the 3 & 4 Ed. 6. c. 11. it was enacted, that 
the king could have power for three years, to appoint ſixteen of the 


, clergy, whereof four to be biſhops, ond fixteen of the temporalty whereef” 


199, 


our to be learned in the common law, to compile ſuch eccleſiaſtical laws 


_ as efareſaid, not being een to the common law or Natutes * this 
realm. 


2 Burnet's 
Hitt, Re! orm. 


And hereupon king Edward the 1 directed a commiſſion to 
thirty two perſons; and afterwards appointed a ſubcommittee of 


eight perſons, to prepare the work and make it ready for the reſt, 
that it might be diſpatched with the more expedition. Which faid 


eight perſons were archbiſhop Cranmer, Dr Goodrich biſhop of . 


Ely, Dr Cox the king's almoner, Peter Martyr doctor in divinity, 

William May and Rowland Taylor doctors of lavz, John Lucas and 
| Richard Goodrich eſquires; by whom the work was undertaken, 
digeſted, and faſhioned, according to the method of the Roman 


. 3  decretals, 


ſynodal or provincial, or OTHER ECCLESIASTICAL LAWS or 
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2 decretals, and called by the name of Reformatio legum eccleſi efraſti- 
carum; the ſtyle whereof was corrected and perfected by Dr 
Haddon and Sir John Cheek. But the king ins ſoon after, the 

. royal confirmation thereof was not obtained. 

Inn the reign of queen Mary, all the aforeſaid acts were < repealed, 5 

by the ſtatute of 1 & 2 P. & M. c. 8. And ſo the matter reſted 
till the firſt year of queen Elizabeth, when by the ſtatute of 1 El. 

c. 1. the aforeſaid act of the 25 Hen. 8. c. 19. was revived, and 
extended to the queen, her heirs, and ſucceſſors (the reſt of the 
25 aforementioned acts ſtill remaining repealed). 


'In purſuance « of which revival and extenſion, it was pr ole in 


13 Eliz. and by a leading member recommended to the conſi- 


: detation of the houſe of COMMONS : but after that, we hear no more 5 
of it. 5 
So that by this ſtatute, ond ſack reformation. as ed mall Z 
take effect, the canon law, ſo far as the ſame was received here 
before the ſaid ſtatutes, and is not contrariant to the common law, 
nor to the ſtatute law, nor to the prerogative royal, is recognized 
and enacted to be in force by authority of parliament. Therefore 


the buſineſs upon this head muſt be, to inquire firſt what is the 


convocation, in the fifth year of queen Elizabeth, to move the 
_ queen's majeſty i in that behalf, and afterwards, by the endeavours. 
of archbiſhop Parker, it was et on foot in the parliament of the 


canon law upon any point; and then to find out, how far the ſame 
was received here before the ſaid ſtatute ; and then to compare the 


fame with the common law, and with the ſtatute law, and with _ 


the law concerning the king's prerogative (which alſo is a part of 
the common 1 9 and from thence will come out the x genuine Jaw 


of the church. 


Under this had concerning "the: canon law, are to be reckoned” 


allo the conſtitutions and canons made in the convocation of the 
province of Canterbury, in the year 1603 ; and ratified by the king, 


for himſelf, his heirs and ſucceſſors: Which were alfo received and 


Paſſed, about two years after, in the province of Vork. 


Concerning the authority of theſe canons, and conſequently the 


power of the convocation to make laws (with the royal aſſent and 


approbation), much diſpute hath been made; but the matter Sorgt «Rep; 


ſeemeth now to be finally ſettled in the caſe of Middleton and Croft, 


M. 10 Geb. 2. In which, lord Hardwicke, then lord chief juſtice 
of the = s bench, delivered the reſolution of the court to this 


effect: SE: - Ons: HON in this cauſe is, > Whether the makers of the 
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themſelves and their heirs and ſucceſſors in their honours and dig- 
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canons of 1603, had a power to bind the laity? They were 
made by the biſhops and clergy in convocation aſſembled by vir- 


© tue of the king's writ, and confirmed by his charter under the 
great ſeal ; but the defect objected to them is, that they were 


never confirmed by parliament, and for this reaſon tho' they bind 
the clergy of the realm, yet they cannot bind the laity for want 
of a parliamentary confirmation. And ſome of the counſel in 


foot of the ancient canon law; but as the other counſel who ar- 


gued on that fide did not give it up, it is become neceſſary to 
* examine and determine a point of ſo great moment to the con- 
ſtitution of England, in order to ſettle the law thereupon. And 
on the beſt conſideration we have been able to give it, we are all 


of opinion, that proprio vigore the canons of 1603 do not bind 
= 


the laity; I fay, proprio vigore, becauſe ſome of them are only 
declaratory of the ancient canon law. They who look into Spel- 


man's collection, will find much matter in the ancient councils, 


ce 


that may ſerve for illuſtration and ornament ; but as thoſe were. 


often mixed aflemblies, compoſed partly of clergy, and partly of 
* laymen ; ſometimes the king with his nobility, at other times 


ſome of the commons likewiſe, are mentioned as preſent. But 


whether they had ſuffrages in. theſe councils or not, and in what 
manner they were ſent thither, whether by election, or by what 
other kind of conſtitution, is very uncertain and obſcure. "The 
like may be ſaid of ſeveral councils held in the earlieſt times fol- 


lowing the coming in of the Norman line; and afterwards there 


is a frequent mixture of the legatine authority, which aroſe merely 
by papal uſurpation. 1 = Ee 


« Upon this important queſtion therefore, it is proper for judges 


to proceed upon ſurer foundations; which are, the general nature 


and fundamental principles of our conſtitution, acts of parlia- 


ment, and reſolutions and judicial opinions in our books; and 
from theſe to draw our concluſions. 7 Eno 
No new law can be made to bind the whole people of this 

land, but by the king, with the advice and conſent of both houſes 
of parliament, and by their united authority. Neither the king 


9 


alone, nor the king with the concurrence of any particular num 


ber or order of men, hath this high power. The binding force 


of theſe acts of parliament ariſes from that prerogative, which is 
in the king our ſovereign liege lord; from that perſonal right 
which is inherent in the peers and lords of parliament, to bind 


« nities; 
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nities ; hind from the delegated power veſted | in the commons as 
repreſentatives of the people; by reaſon of this "x anon I 
every man is ſaid to be party to, and the conſent of N ſubject 
is included in, an act of parliament. : . 
But in canons made in convocation, and rind by the 
crown only, all theſe requiſites are wanting, except the royal aſ- 
ſent ; there is no intervention of the peers of the realm, nor any 
repreſentation of the commons, 

It was faid indeed by ſome of the civilian” in this cauſe, that 
even in parliament, there is not an actual repreſentation of all Z 
orders and degrees of men, there being more ſubjects who do not 


vote in elections, than Who do. But that doth not make N 


4 ceaſe to be a repreſentation. It was s impoſſible that all could } Join f 
jn the election; and therefore our conſtitution hath fixed it in 
« thoſe, who are poſſeſſed of the moſt valuable and fixed fort of 
property. A notion alſo was advanced in this argument, that the 
_ * parſon repreſents the pariſh; But how can that be, when we all 
know, that the parſon is not elected by them ? T he writ is, to 
ſummon to convocation the whole clergy ; and the premonition 
e is, that archdeacons and deans ſhall come in perſon, and the 
* reſt by their repreſentatives. Theſe ſhew plainly, that the clergy 
only are called, and that the proctors are choſen to repreſent the 


clergy only. Hence ariſes the diſtinction between canons made 


in ancient councils confirmed by the empire after it became 
* chriſtian, and thoſe made here. The emperor, according ; 
£ juſtinian and the Digeſt, had a legiſlative power; and when 
they received his confirmation, they had their full authority. 
But that is not the caſe here: the crown hath not the full legiſ- 
lative power; and it is therefore rightly ſaid in 2 Salt. 673, that 
the king's conſent to a canon in re ecclgſiaſtica makes it a law to 
bind the clergy, but not the laity : And no one can fay, that the 

' conſent of the people is included in the royal confirmation. 
Another argument is, that by our conſtitution the power of im- 
© poling taxes is co-extenſive with the power of making new laws. 
The parliament lays taxes upon all the people; but the clergy 
never pretended to tax any but themſelves. And it feems almoſt 
an abſurdity to fay, that when the clergy in convocation cannot 
charge the laity with one farthing by way of tax or impoſition, 
cannot even create a new fee to be paid by them, yet that the 


clergy ſhould have it in their power to enact new laws, for diſ- 


' obeying which, the laity ſhall incur the penalty of excommuni- 
A cation, which! is to be carried into execution by the loſs of their 
e N Pye _ 
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liberty, and a diſability to ſue for and diſpoſe of their perſonal 
eſtates. This would certainly be to affect the laity in their pro- 
perty in a very high degree; and yet it is admitted, that the 
clergy by ſynodical acts cannot charge the property of the laity. 
Een all the acts of parliament ſince the reformation, for con- 
« frming forms of prayer and other eccleſiaſtical conſtitutions, the 
preambles ſhew, that the clergy 1 in convocation were only con- 
fidered as the proper aſſembly to prepare and propound them, 
but not to enact or give them their force. It was objected in- 
deed in this argument, that the confirmation by parliament did 
not give being to them as las, to bind the laity ; but was de- 
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But that is not the only reaſon, tho' it is one. The true uſe 
of theſe confirmations in parliament was, the extenſion of ſuch _ 
conſtitutions over the laity, who would otherwiſe not be bound, 


It hath alſo been ſaid, that at leaſt they ſhould bind the laity 


are many things of an eccleſiaſtical nature, which no canon can 
touch, as the caſe of tithes, the degrees of conſinguinity, and 


CC. 


* hold, they might overturn the common law as to the heirſhip of 
= lands, and the diviſion of perſonal eſtates ; which would never be 
s 


endured, for theſe are matters which have always been regulated 


© by the jegillature.“ And after conſidering the caſes which had 
been alledged on both ſides, he concludes upon the whole, and 
lays it down as the deliberate reſolution of the whole court, ol. 
the canons of 1603 do not proprio vigore bind the laty. 


In the aforeſaid caſe, the point was not in queſtion, whether or 
how far the ſaid canons are obligatory upon the clergy. It ſeemeth _ 
generally to be underſtood, that they are binding in that reſpect. 


And it is to be obſerved, that there are very many particulars in 


thoſe canons, which are FRO from the ancient canon law received 


here before the ſaid ſtatute of the 25 Hen. 8. And therefore upon 
this head, it is to be inquired, how much of thoſe canons is agree- 
able to the ancient canon law, and how much is added of new b 


the convocation of 1603 : for in the former caſe, the fame will be 


: obligatory both upon the 8 and laity; ; and in the latter caſe, 5 
upon the clergy only, 


Vet there ſeemeth to be one exception is. this 3 rule, and 
that is, with reſpect to thoſe officers of the eccleſiaſtical court which _ 


are laymen, as regiſters, proctors, and apparitors (and we may add alſo 
| churchwardens, who are othcers attendant. on the courts of viſt- 


tation, 


ſigned merely t to inforce them by the addition of temporal penalties. 


in re cccli cJraſtica Put this proves a great deal too much ; there 


* the operation of adminiſtrations; and if this argument would 


C xv 


al 1 Hi tation, there to give baden of offences); for as to theſe, the 

20 If temporal courts in the adjudications which have been made, do 

% proceed upon a ſuppoſition that theſe canons are in force. But ac- 
cording to the foregoing doctrine, the diſtinction muſt be this: 

- 7 That the regulation of the officers according to the meaſures pre- 

We ſcribed by theſe canons, is not fo much of neceſſity, as of conve- 

* nience; that the canons in theſe reſpects are a good rule to go by, 

n, but not of peremptory obligation; and therefore that the authority . 

I -  .:--.- which the court exerciſeth over its "officers according to theſe canons, 

id is not from the canons themſelves, but from that power which 

5 every court hath over its own officers, by the common law, by the 

85. ancient canon law, and by pod law; lor without this, there could 

ſe 5 be no courts at all. 

EEE > = 

- © III. The Common Javed 18 75 called; dec it is ; thes common Hale's Hiſt. 

ty... municipal. law or rule of juſtice throughout the kingdom. For“ rom e e 

1 altho' there are divers W laws, ſome by cuſtom applied to Pre. 

= particular places, and ſome to particular cauſes; yet that law, Which 

d is common to the generality of all perſons, things, and ca uſes, and 

a: hath a ſuperintendency over thoſe particular laws that a are admitted 

5 in relation to e Places or matters 1s the common A f 

„„ England. 5 N 

„„ Thw.48 ulbally called by Ten Gries. not as if al thoſe laws of 

id which! it conſiſteth were only oral, or communicated from the "Ig 0 

id mer ages to the later mercly by word; for all thoſe laws have their 

1 ſeveral monuments in writing, whereby they are transferred from 

one age to another, and without which they would ſoon loſe all 

oe - kind of certainty ; for as the civil and canon laws have their canons, 

th 7 decrees, and decretal determinations in writing, ſo thoſe laws. of g 

t FE agland which are not comprized under the title of acts of parlia- 

in ment, are for the moſt part extant in records of pleas proceedings 

4 and judgments, in books of reports and judicial deciſions, in trac- 

Mn. tates of learned mens ar guments and Spina, preſerved from 

5 ancient times, and ſtill extant in writing: But they are ſtyled un- 

y pwovritten laws, be cauſe their authoritative nd original inſtitutions are 

66 dot ſet down n in writing in that manner, r with that verbal expli- 

e, ditneſs, that acts of parliament are; bur they a re grown into uſe, 

+... and have acquired their binding power and the force of laws, by b 

d 2 long aud immemorial uſa ge, and by the ſtrength of cuſtom and 3 

1 reception in this” kingdom; the matter indeed, and the ſubſtance of 8 

895 thoſe laws, are in writing, but the Canal and. obliging force or 

ER. | power of them grows. by long ule and cuſtom, _ F Or cuſtom, ge- 

97 | | | noerall 
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nerally received in this kingdom, obtains the force of law; and is 
that which gives power ſometimes to the canon law, and ſome- 


times to the civil law, in the reſpective courts wherein they are in 


uſe; and again, controlls both, when my croſs other cuſtoms that 
are generally received in the kingdom. 


As to the riſe and original of this common law, it is to be under- 


ſtood, that after the decay of the Roman empire, this nation was 
invaded by ſeveral different people; each of whom, more or leſs, 
introduced their own laws in the places where they ſettled. When 
the kingdom became united under one monarch, the ſeveral laws 
were colle&ed and formed into one general law of the realm. 


Alfred, who was the firſt ſole monarch after the Saxon hep- 


: tarchy, about the year 896, collected all the laws into one book, 
and commanded them to be obſerved throughout the whole king- ; 
dom, which before only affected certain parts thereof. 


Aﬀer him, Edward the confefſor, who began his reign in the 


Fear 1041, out of the former laws compoſed a ſyſtem which he 
called the common Jaw; upon which account he is 1 by our 
1 hiſtorians, the reſtorer of the engliſh laws. 


| Aﬀerwards, William the conqueror, with the advice of his council, 


on confideration of all the laws and cuſtoms, abrogated ſome, and : 
eſtabliſhed others; to which he added me of his own country 


laws, which he judged moſt to conduce to the preſervation of the 
peace. 


William Rufus, hin fon, heaks thro the ancient laws and PIP TOUR 


1 his father had eſtabliſhed. But the conqueror's next ſon, 
5 "OS Henry the firſt, ſurnamed Beauclerk, from his eminent barn. 


aboliſhed all the evil cuſtoms which his brother had intro- 


En and reſtored the laws of Edward the confeſſor, with thoſe 
amendments which his father had made by the advice of his barons. 


The next ſucceeding kings, in like manner, confirmed all the 


aforeſaid laws and cuſtoms, and enacted new laws as occaſion re- 
quired, by the advice and conſent of the great council of the realm; 


the original records of which being loſt, they remain only now I 
wy parts of the common law. 


For we have no original or authentic miete of acts of par- 


" Lament, ancienter than the reign of king Henry the third, But 
i undoubtedly ſuch there were. Aud many of thoſe things that we 
now take for common law, were originally acts of Parliament, tho 
now not to be found of record. And if in the next age, the ſta- 
tutes made in the time of Henry the third and Edward the firſt 


ſhould be loſt, BE even thoſe may NN in future times paſs for 
1 - par 
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"IP parts of the common law; and, indeed, by long uſage, and the 
many reſolutions grounded upon them, nnd by their great antiquity, 
they ſeem even already to be incorporated with the common law : 
and that this is ſo, may appear, tho' not by records, for we have 
none ſo ancient, yet by authentic and unqueſtionable hiſtory, wherein 
a man may without much difficulty find, that many of thoſe mat- 
ters which are now uſed and taken for common law, were enacted 
in parliament or great councils before the reign of king Henry the 
third. But yet, thoſe conſtitutions and laws being made before 
time of memory, do now obtain, and are taken as part of the _ 
common law and immemorial cuſtoms of the kingdom; and ſo 
they ought now to be eſteemed, cho in cheir ———. they were 
_ acts of parliament. _ 


And this common lar Bath been committed to writing, 400 ds: 1 


hvered down to the preſent times, in che works of divers learned 
men. 


Particularly, the famous Ne Lat Glanvil, lord chief juſtice ! . 


the reign of king Henry the ſecond, wrote a book of the common 
law, which 1s aid to be the moſt ancient es Seng on that ſub-- 
ject now extant. 5 


Bracton, who v was a 38e in the't reign of king Heary the third, 


wrote a very learned treatiſe of the common law, towards the latter | 


£1 end of that king 8 reign; which | is held 3 in 1 great eſtimation to this 


Britton, who, as | ns as; was biſhop of Hereford, or, as others 


I ſay „was a judge, (and perhaps he might be both,) in the times of 
king Henry the third, and king Edward the firſt, compoſed a 


learned work on the common Taws of England, which was pub 


5 liſhed in the fifth year of king Edward the firſt. 


The book called Fleta, was written by ſome kearned. 8 
who being committed to the priſon of the Fleet, had leiſure 8 
compile it there, and therefore ſtyled it by the name of the Flect. 
The author thereof 1s unknown ; but it appeareth in his book 
that he lived in the reigns of Edward the lecond and Edw: rd 


the third. 


And 700 theſe, and 3 books of the common law, and 3 
original records and other authentic monuments, that great lawycr 


Sir Edward Coke, afterwards lord chief juſtice of the king's bench, 


in the reign of king James the firſt, compoſed his four books of . 


Inſtitutes, "which are deſervedly eſteemed as moſt valuable repoli- 
tories of the common law. 
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Under this head concerning the common law, are to be conſi- 


dered alſo Judicial deciſions, or determinations in the courts of 


juſtice. Which, altho' by virtue of the laws of this realm they 


bind as a law between the parties thereto, as to the particular caſe 
in queſtion, until reverſed by writ of error; yet do not make a 
law properly ſo called (for that only the king and parliament can 
do) : yet they have a great weight and authority in expounding, de- 


claring, and publiſhing what the law of this kingdom is; eſpecially 
when ſuch deciſions hold a conſonancy and congruity with reſolu- 


tions and deciſions of former times. 


Of theſe deciſions, in the temporal courts, there are abundant. 
| inſtances in the books of reports: but of caſes adjudged in the ec- 


clefiaſtical courts, no collection hath been publiſhed ; which hath. 


been one cauſe why the law and practice of thoſe courts is not fo 

generally underſtood. _ VV Fenn 
HNHereunto may be added alſo the Regi/ter of writs : Which writs, 

altho' they are not ſtrictly law, yet being compiled with the ut- 


moſt caution and judgment by the moſt eminent and experienced 
fages of the law, are deſervedly eſteemed as of very great authority. 


Iv. The STATUTE law is made by the king, the lords ſpi- 


ritual and temporal, and commons in parliament aſſembled; that is, 


by the united ſuffrages of the whole kingdom, either in perſon or 


by repreſentative. And this is that which gives unto acts of par- 


liament their ſtrength and ſuperiority above all other laws in this 
kingdom whatſoever ; by virtue whereof, they controll, alter, mi- 
tigate, repeal, revive, explain, amend, both the common, canon, 
and civil laws, and actually have done ſo in abundance of inſtances, 


Theſe ſtatutes or acts of parliament bear date (as was obſerved be- 
fore) from the reign of king Henry the third ; and new ſtatutes 


have been enacted in every king and queen's reign fince that time, 


except only during the ſhort reign of king Edward the fifth. By 


which means, in the ſpace of upwards of 500 years, they have ne- 


ceſſarily become very numerous, and not a little confuſed ; fo that 
there is need of another Juſtinian to reviſe and digeſt them. 
Under this head, we are alſo to reckon the Thirty nine articles 
of religion, agreed upon in convocation, in the year 1562; and, 
in like manner, the Nubrich of the book of common prayer: 


Which being both of them eſtabliſhed by act of parliament, are. Z 
to be eſteemed as part of the ſtatute laß. 


THESE 


PREFACE 


* THESE are the conſtituent parts of the Engliſh eccleſiaſtical 


law, as practiſed and exerciſed in the eccleſiaſtical courts, and in 


the courts of common law. But beſides theſe, there are other courts 
which in many inſtances have concurrent juriſdiction ; and in which 
indeed moſt ecclefiaſtical matters of conſiderable conſequence are 


now uſually determined, namely, the courts of equity, in the ex- 
chequer, and in the chancery. In theſe are cognizable matters of 


| tithes and modus's for the ſame, cauſes matrimonial and teſtamen- 
tary and other things relative thereunto, as appointing of guardians, 
ordering executors and adminiſtrators, taking care of the intereſts of 
_ infants, payment of debts and legacies, and many other ſuch like. 
And in theſe courts the determinations are made according to the 
rules of equity and good conſcience; and more eſpecially they take 
cCognizance in caſes where no proviſion, or not ſuthcient proviſion, 
is made by the ordinary courſe of law; and ſometimes they will 
' mitigate the rigour of the common law, where by circumſtances 
there happens to be a peculiar hardſhip or inconvenience in the 
particular caſe in queſtion ; but, ordinarily, they will not determine 
_ againſt the known and eſtabliſhed maxims of the common law, 
much leſs relieve againſt an act of parliament, for that cannot be 


altered but by the ſame authority which eſtabliſhed it. 


As to what is delivered concerning the thirty nine articles above, 

it is to be obſerved, that what is alledged from thence in the fol- 
lowing book is inſerted, not as matter of doctrine, but as matter 
of law; points of doctrine being foreign to the author's whole 


In like manner in delivering matters of law, the author taketh _ 
not upon him to cenſure or approve this or that regulation or eſta- 
bliſhment; it being his province to inquire, not what the law ought 
to be, but what it is: and he hopeth that the few obſervations 
Which will occur, will appear not to be ſtrained or impertinent 
1 3 but naturally reſulting from the undeniable evidence of 


It ſometimes happeneth, that the ſame law falleth in under dif- 
ferent titles. In which caſe, that each title may be as it were a 
compact treatiſe within it ſelf, it is judged proper to inſert that law 

Anger thoſe ſeveral titles; repetition in ſuch caſe being more eli- 
_ 8ible, than referring the reader to other parts of the book; as it is 
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better to ſhew a man the way, than to ſend him elſewhere for in- 
formation. 


In citing author ities, the author hath deemed it indiſpenſable, to 


attribute to every man what | is his own ; having often obſerved, not 
without ſome degree of indignation, authors of great name or- 
rowing from others without acknowledging the debt. Therefore 
be alledgeth his vouchers upon all occaſions, of what credit ſoever 
they may be; endeavouring at the ſame time, not to lay more bur- 
den upon any one than he can very well bear; 3 but proportioning 


his authorities according to the difficulty and importance of the 
points to be diſcuſſed; not vouching authors of leſs eminent diſ- 


tinction, for poſitions of very great moment; nor thinking * 
needful to multiply authorities in points not 8000 0 ed. where 
the firſt author hath delivered the law, and others only have copied 
after him. 


A work compoſed of weh a variety of materials, cannot in 1 any 


reſpect be ſatisfactory, without ſearching the foundations ; conſe- 


quently, it hath been endeavoured to repreſent not only the law, 


but the hiſtory of that law, in its. ſeveral gradations, from its firſt 


beginning under the chriſtian emperors till its arrival in England; 
flom thence, during the Daniſh and Saxon periods, to the Norman 55 
conqueſt; from the Norman conqueſt, to the reformation 3 | and 


from the reſormation to the preſent time. 


In like manner it might be curious, and withal not en to 


any perſon well ſkilled in eccleſiaſtical hiſtory, to trace out the 
__ ſeveral peculiar doctrines (not to be found in the holy ſcriptures) 
which are or have been profeſſed from time to time by different 

| ects and denominations of chriſtians.) | : 


It is to be lamented, that amongſt the Peet en of the civil and ” 
canon law on the one hand. and of the common law on the other, 


ſo little of candour is to be bound; inſomuch that it may be laid 15 
down as one good general rule of interpretation, that what a com- 

mon lawyer v voucheth for the church, and a canoniſt or civilian 

voucheth againft it, is for that 17 reaſon of ſo much the greater 
authority. 


"Coy judgments, e to the different W of right 


in the ſeveral courts, are another cauſe of regret, And not ſeldom _ 


the 


in- 


J 


bk. 43 the determinations in the fame court have been various. For tho' 
truth is ſtill the ſame, yet the apprehenſions of men concerning it 
are different, And this muſt unavoidably, ſo far, be the * of | 


; | uncertainty. 


One thing further is to be now. that” in all the books of this: 
| kind there is a diſtaſteful intermixture of latin and engliſh through- 
out; occaſioned by the Roman civil and canon laws (and in con- 
formity thereunto, our own provincial and Jegatine conſtitutions). 
being written in the latin tongue: Theſe the author hath taken _ 
liberty to exhibit in an engliſh literal tranſlation ; judging it no more 
reaſonable to preſerve in theſe the latin diction, than in reciting the 
ancient ſtatutes and authorities of the common law to Peeters ve the - 

original french. . : 


8 0 3 for the printed authorities of which the author hath 8 
availed himſelf, - 


There are other particulars, for which: be hath been oblined: to | 
; 3 of his learned friends. Amongſt whom, he begs Jeave to 
render his particular acknowledgements to the reverend Dr Waugh, 

dean of Worceſter ; from whoſe inſtructions he hath much pr ofited, 
both in this and in his former Work concerning : the office of ; a En, 

Juſtice of the peace. EY 


Upon both Which accounts, he 18 hound” to expreſs his olds. | 
gations, to Thomas Simpſon, eſquire, clerk of- the 18 for the 


county of Cumberland. 


John Upton, eſquire, of Lincoln $ Inn, . of he thire 1 


= county of Weſtmorland, it is hoped, will excule the mention 


of his name upon this occaſion, for ſeveral valuable aff ſtan _ 


Another gentleman of the fame honourable tociety, William | 


Slwyn, eſquire, hath been fo kind as to communicate ſome very 


accurate and judicious feports. of cafes adjudged i in the courts. of | 


law, 


The outhor" 8 thank £3 are FRY due to (Swinburne' 8 worthy 


ſucceſſor) Dr Topham, judge of the prerogative court at Vork; 
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and to William Milbourne, eſquire, of Armathwaite! in the county | = 


of Cumberland, counſellor at law. 


2 Rs 8 ee And, 
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And, moſt eſpecially, to Joſeph Nicolſon, eſquire, of Hawk. 


dale; unto whom it is owing, that this book is much more perfect 


in many reſpe&s than otherwiſe it would have been. From that 
| inſeparable quality of true knowledge, a readineſs to communicate, 
which he enjoys in full perfection, it is hoped, that this gentleman 
will ſhortly oblige the world with the hiſtory of the two northern 
counties of Weſtmorland and Cumberland, natural, topographical, 
genealogical, civil, religious, military; for which he hath collected 
moſt ample materials; and from which, eſpecially the laſt men- 


tioned branch thereof, reſpecting more particularly the border ſer- 


vice, and from the cuſtoms of the ſeveral manors incident there- 
_ unto, will accrue a moſt valuable acquiſition to the knowledge of 


that grand ſyſtem of military policy, the ancient feudal law. 


There are alſo other particulars, which it will eaſily appear are 
not the author's own: for which he is not at liberty to expreſs his 
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. line 27. for their, read this. 

14. for vi/ſtatons, r. ** tations. 

4. for the land, r. land. 

2g. for with, r. within, 

32. for clerk, r. Clerk. 

; 45. for decree, r. degree. 
34. for move king, r. move the king. 
28. for contetion, r. contention. _ 
. 2. for expreſſed, r. expreſſeth. 


. 21, for clockier, r. clochier. 


CL 27. for devices, r. deviſes. _ 
4 10- 0-7 11. 


VO L NH 


"ins 34. for perſons, 15 . perſon. 


1. 28. for two, r. o. 
23. for muſt of, r. muſt be . 5 
23. for 7% nations, r. reſignation. = 
2. for perſons the, r. perſons as by the, 
5. for which the, r. which is the, 


22 for admit, r. to admit, 

47. for perſon, r. parſon, 

14. for become, r. becomes, 
45. for to the bar, r. at the dar. 
44. for ſhall an account, r. ſpall rake an account, 


1. 2 

I. 

I. 
. 
. 1. 41, for bona ina, r. bona fide. 
. 

L 4 

I. 

J. 

. 


. 1. 2. for moralitity, r. mortality. 

. 1. 21. for fignarant, r. fignarent. 

. line the laſt, for his corn, r. the corn. 

a. |. 44. for And executor, r. And he executor, 

9. 1. 17. for attacked, r. attached. 

), 1, 21, for purchaſers, r. purchaſes, | 

6550. . 
T7 58. 


1. 1. for degree, r. decree. 
1. 185 for therein 115 r. hereunto, | 
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| Abbot. 


B B 0 T is a "oa: of oriental 3 png the 1 

Abba, father; as that, from the Hebrew Ab, of the ſame 

 fignification : and, if we may aſcend till higher, that word 

|: it ſelf (as many others whic occur in that language) pro- 

Feedech from the voice of nature; being one of the moſt obvious p. 5 

4 expreſs one of the firſt and moſt. obvious ideas. 
The general law concerning abbies ; and other religious houſes, is in. 

ferted under the ml . Mm 
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ns _ Abeyance, 


Agrar tow the french bayer, to a. is 1 which 3 is in 
expectation, rememhrance, and intendment of law. By a prin- 
_ ciple of law, in every land there is a fee ſimple in ſome body, or elſe it 
is in abeyance, that is, tho for the preſent, it be in no man, yet ityis. in 
N belonging to him thar is next to enjoy the land. 1 1nft. 342. 
| ts Thus if a man be. patron of a church, and preſenteth a clerk to the 
ſame; the fee of the lands and tenements pertaining to the rectory i is in 
1 the Parſon: : but if the parſon die, and the church becometh void, then 
5 is the fee in abeyance, until there be a new parſon preſented, admitted, : 
and inducted. For the frank tenement of the glebe of a, parſonage, 
during the time the parſonage 1 void, is in no man; but in abeyance or 
2" 1 e to * 0 # EFT. to AY 3 ir, 7 erms 1 the n. : 
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Ss Church. * 3 
3 Acceſſion 2 5 | see volinays. "YN 
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Abbot. 
BB OT is a word of oriental extraction, from the Syriac 
Abba, father; as that, from the Hebrew Ab, of the ſame 
ſignification : and, if we may aſcend ſtill higher, that word 
; it ſelf (as many others which occur in that language) pro- 
"rn from the yoice of nature ; being one of the moſt obvious . = 
to expreſs one of the firſt and moſt obvious ideas. 


The general law concerning abbies and other religious houſes, is in- 
ferted under the title OE: | 


„ „ 


Abepante. 


APEYANCE, E, fone the french bayer, to xm. is that which } is in i 
5 expectation, rememhrance, and intendment of law. By a prin- 
: ciple of law, in every land there 1s a fee ſimple 1 in ſome. body, or elſe it 


is in abeyance; that is, tho';for the preſent it be in no man, yet it is in 


expectancy belonging to him that is next to enjoy the land. 1 Inſt. 342. 
Thus if a man be patron of a church, and preſenteth a clerk to . 
ſame; the fee of the lands and tenements pertaining to the rectory is in 
the parſon: but if the parſon die, and the church becometh void, then 
is the fee in abeyance, until there be a new parſon preſented, admitted, 
and inducted. For the frank tenement of the glebe of a, parſonage, 
during the time the parſonage is void, is in no man; but in abeyance or 
- expettation, belongings to him. who is next to ewe it. Terms vY the law. 
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© Abjurdion. | see Church. e A Er ep 
Acceſſion IM: - See volidays. 
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Acolyth. 


© O LYTH,  acolythus, axes, in our old engliſh called a colet, 
. was an inferior church ſervant, who next under the ſfubdeacon 
waited on the prieſts and deacons, and performed the meaner offices of 
lighting the candles, carrying the bread and wine, and paying other ſer- 
vile attendance, Kennet” 5 Fun * 3 v. 7. Acolyth. 


Adminiſtration. 1 A 


Tu E arniniftration of inteſtates effects, being ale in many 
particylars with the law concerning: lalt wills and teftaments z "the 
Pole is treated of together under the tle Wills. 


| Admiſſion. : © Sw. 
Adultery. . Yew Lewvneſs. 
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| Advocate. 


Ws a may be. 1. 1 NDWOOD: fs . by che civil lan none could be ER 
but he, who Jad f ſtudied for five years. Lind. (Edit. Oxon.) 76. 

Bur this is mitigated, by a conſtitution of archbiſhop Peccham, to three 
years: By which it is injoined, that none fhall be permitted to exerciſe 


the office of advocate, unleſs he ſhall have been for three years at 


leaſt a diligent hearer of the canon and civil law. And he ſhall give 
proof of tis by his own. oath, if the ſame ſhall not appear by Proper 

teſtimony, or by the notoriety of the fact. Lind. 75. 

| Generally, by the uſage and practice of England and other countries 
at this day, a perſon may be admitted to this office, who has taken a 
doctor of laws degree. Ayl. Parerg. (2d Edit.) 54. 


By the ſtatute of the 3 Ja. c. 5. No recuſant dein ſhall boat v in 
x the civil law as advocate. /. 8. 


| Admiſſion, 2. By the ſeveral ſtamp. acts; every admiſſion of any perſon to t 
„ office of advocate, ſhall be upon a treble 405. ſtamp. _ 

' Oath. 3. Otho. He who deſireth to be promoted to the office of advocate 
e ü gencally, ſhall make oath before the dioceſan where he was burn or 50 | 
HE wha it, ; 


it. : 5 


Adbocate. „„ 
mhabit, that in the cauſes which he ſhall undertake he will perform the 
part of a faithful patron, not to pervert or delay juſtice to the adverſe 
party, but by defending the cauſe of his client by law and reaſon. Alſo 
in matrimonial cauſes and elections he ſhall not be admitted to plead, 
unleſs he will take the like oath particularly therein; nor in other caules 
before an eccleſiaſtical judge ſhall he be admitted for a longer ſpace than 
three terms without ſuch oath, unleſs it be in behalf of his own church, 
or for his lord, or known friend, or for a poor man, a ſtranger, or 
perſon in miſery. And all who ſhall act contrary hereunto, ſhall be 
ipſo facto ſuſpended from their office until they ſhall make competent 
ſatisfaction, and ſhall be otherwiſe duly puniſhed upon conviction of their 
offence. - Athon. (Edit, -Oxon.)' 50. FC 
And by a conſtitution of Othobon: No perſon ſhall be admitted to be 
advocate in any cauſe, unleſs he ſhall firſt produce a certificate of the ſaid 
oath being made from the dioceſan before whom he was ſworn, or ſhall 
tale ſuen oath acmn_ ññ?ß?U. d ß 8 
4. Can. 130. For the furtherance and increaſe of learning, and the ad- His office in 
vancement of civil and canon law; it is ordained, that no proctor exer- general. 
ciſing in any of the archbiſhops courts, ſhall entertain any cauſe what- 
ſoever, and keep and retain the ſame. for two court days, without the 
counſel and advice of an advocate, under pain of a year's ſuſpenſion _ 
from his practice: neither ſhall the judge have power to releaſe or mi- 
tigate the ſaid penalty, without expreſs mandate and authority from the 
achbileg/ tet nn noingn 193 8 
And 0 Car. 131. No judge in any of the ſaid courts ſhall admit agp 
lübel or any other matter, without the advice of an advocate admitted to 


SY 


Practiſe in the ſame court, or without his ſubſcription ; neither ſhall any 


proctor conclude any cauſe depending, without the knowledge of the ad- 
vocate retained and fee'd in the cauſe : which if any proctor ſhall do or 


5 -procure to be done, or ſhall by any colour whatſoever defraud the ad. 


vocate of his duty or tee, or ſhall be negligent in repairing to the advo- 
cate and requiring his advice what courſe is to be taken in the cauſe ; he 


| ſhall be ſuſpended from all practice for the ſpace of ſix months, without 


hope of being thereunto reſtored before the ſaid term be fully compleat. 
5. Can. 96. No inhibition ſhall be granted out of the archbiſhop's In caſe of in- 
court, at the inſtance of any party, unleſs it be ſubſcribed by an advocate bibitions. _ 
: pom in the ſaid court; which the ſaid advocate ſhall do freely, not 
taking any fee for the ſame, except the party proſecuting the ſuit do 
voluntarily beſtow ſome gratuity upon him for his counſel and advice in 
che {aid cauſe : The like courſe ſhall be uſed in granting forth any in- 
!Hibition at the inſtance of any party by the biſhop or his chancellor 
againſt the archdeacon, or any other perſon exerciſing eccleſiaſtical juriſ- 


addition. And if in the court or conſiſtory of any biſhop there be no 


ucie cours; beheld ß i Ei, 
6, Ocho. All advocates ſhall take care that they do not ſuborn witneſſes Suborning 
by themſelves or by any other, or inſtruct the parties either to ſuggeſt witneiles. 


advocate at all; then ſhall the ſubſcription of a proctor practiling in the 
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Advocate; 


what is falſe or ſuppreſs the truth, And all who ſhall act contrary here- 
unto, ſhall be ipſo facto ſuſpended from their office until they ſhall make 


competent ſatisfaction, and ſhall be otherwiſe duly puniſhed upon con- 
vietion of their offence. Athon. 70. 


Advowlon. 


Foundation of 1. "HE right of Ac e or af preſenting a Clerk to the biſhop, 


the right of 


adyowlon. 


as often as a church becomes vacant, was firſt gained by ſuch 


as were founders, benefactors, or maintainers of the church; either by 


reaſon of the foundation: as where the anceſtor was founder of the 


church; or by donation, where he endowed the church; or by reafon of 


the ground, as where he gave the one whereupon the church was built. 0 


I Iiiſt. 119. 


For altho' the nomination of fit perſons to officiate throne the 
dioceſe was originally in the biſhop, and in no other, yet when lords of 


manors were willing to build churches, and to endow them with manſe 
and glebe, for the accommodation of fixed and reſiding miniſters, the 
. biſhops on their part (for the encouragement of ſuch pious undertakings) 


were content to let thoſe lords have the nomination of perſons to the 


_ churches ſo built and endowed by them; with reſervation to themſelves 
of an intire right to judge of the fitneſs of the perſons ſo nominated. 
And what was the practice, became in proceſs of time the Jaw of the 


church. Gibp. (2d Edit.) 756. 


They were called advocati and patr oni, "becauſe thiy's were 1 5 to 


protect and defend the rights of the church, and their e from op- 


Advowſon _ 


appendant, 


_ preſſion and violence. Gd}. 757. 


2. The right of nominating, which ar firſt was annexed to 8 perſon 1 


2 building or endowing the church, became by degrees appendant to the 


manor in which it was built. Fas the endowment was fuppoſed to he 


parcel of the manor, and the church was built by fach lord for the uſe of 


the inhabitants of his manor; and the tithes of the manor were alſo an- 
nexed to the church. Upon all which accounts, it was moſt natural for 
the right of advowſon (which was now become hereditary) to paſs with 


the manor, or with ſuch part of it, as might at any time be granted or _ 
aliened together with the advowſon : to which (whether to: the whole, or 


part) it is therefore ſaid to be appendant; that is, to the demeſnes, Which 
are of perpetual ſubſiſtence, but not to rents or ſervices, which (tho' 


parcel of the manor) may be extinguiſned, and cannot therefore fupport 


ſuch appendency. Gibſ. 757. als. C3: 


If he that is ſeiſed of a manor, to which. an a is appendant, 
grants one or two acres of the manor, together with the advowſon; the 


 advowſon is appendant to tuch : acre : eee after che net had: © 
| POO: I oe © Th 


* 


85 Advowlon. 
But this feoffment of the acre with the advowſon ought to be by deed, 
to make the advowſon appendant; and the acre of land and the advowſon 


ought to be granted by the ſame clauſe in the deed: for if one having 


2 manor with an advowſon appendant, grant an acre parcel of the faid 


manor, and by another clauſe in the fame deed grants the advowſon; the 
advowſon in ſuch cafe ſhall not paſs as appendant to the acre : but if the 


grant had been of the intire manor, the advowſon would paſs as ap- 
pendant. So if an huſband ſeiſed in right of his wife of a manor to 
which an advowſon is appendant, doth alien the manor by acres to divers 


perſons, ſaving one acre , the advowſon ſhall be appendant to that acre. 
Or if a leſſee for life of a manor, to which an advowſon belongs, alien 
one acre, with the advowſon appendant, the advowlon is thereby appen- 
dant to that acre. Walſ. c. 7. „%% gas e . 
An advowſon of a vicarage may be appendant to a parſonage, as 
5 being derived and endowed out of the fame. Upon which account it is, 
that if a parſon be patron of a vicarage, and doth leaſe the parſonage to 
another, the patronage of the vicarage ſhall pals as incident thereunto. 
And upon the fame account, the rector of common right is ever eſteemed | 
patron of the vicarage, tho' by ſome ordinance or compoſition or by the 
| king's grant it may be appointed and {ſettled otherwite. And fo may 


even an advowſon of a vicarage be appendant unto other things, as to a 
manor, by reſervation upon the appropriation, becauſe the advowſon of 


ſon in groſs. And this may be effected divers ways: As, 1. If a manor 
or other thing to which it is appendant is granted, and the advowſon ex- 
cepted. 2. If the adyowſon is granted alone, without the thing to which 
it was appendant. 3. If an advowſon appendant is preſented to by the 
-; patrons as m , ß ne i TT 
A diſappendancy may be allo temporary; that is, the appendancy, 
tho' turned into groſs, may return: As, 1. If the advowſon is excepted 
in a leaſe of a-manor for life; during the leaſe, it is in groſs; but when 
_ the leaſe expires, it is appendant again: 2. If the advowſon is granted 


the rectory was appendant thereunto; as alſo by the grant of the parſon, 
before the time of memory. And in this caſe, altho' the act of appro- 
priation be not extant, yet the uſe of preſenting time out of mind is a 
ſufficient evidence of the appendancy to the manor, contrary to the com- 
3. The right of advowſon, tho” appendant to a manor, caſtle, or the Advowſon iv: 
like, may be ſevered from it; and being ſevered, is become an advow- gros. 


for life, and another enfeoffed of the manor with the appurtenances ; in 
fach caſe the reverſion of the advowſon paſſeth, and at the expiration of 


the grant, it ſhall be appendant: 3. If the advowſon is allotted to one 

cCoparcener, and the manor to another, and ſhe who had the advowſon _ 

dies without iſſue, it is appendant again: And fo, if the demeſnes are 
allotted to the one, and the ſervices to the other, the advowſon becomes. 


un groſs; but if the one die without iſſue, and the manor deſcend to 8 


der Who had the ſervices, the advowſon becomes 


e eee ee ee e appendant, as it was 
 detore: . If tenant in tail aliens ſome part of the manor with the ad- 


Advowlon. 

Toulon and the alienee grants the advowſon to 2 ſtranger; or if a 
common perſon hath an advowſon appendant, and a ſtranger preſents 
his clerk, who is in by ſix months; in both theſe caſes, the a dvowſon is 
made difappendant but yet, if in the firſt caſe the land aliened is re- 
covered by tenant in tail, and in the ſecond caſe the rightful patron reco- 
vers, the appendancy returns. 5. Where an advowſon is appendant to 
a manor, and the owner mortgages the manor in fee, excepting the 
advowſon, by this means it is become in groſs; but if the money 
be paid punctually at the day, then it is become appendant again, 
and if it is paid after the day, it is appendant in reputation, Band 
may paſs by the name of an advowſon appendant, in a grant or other 
conveyance, tho? in reality the appendancy is deſtroyed; for if it 
is ſevered one inſtant from the manor by the act of the party, it is 
then in groſs, and not appendant: 6. So where the owner of a manor, 
to which an advowſon was appendant, accepts a fine of the advowſon, 
With a grant and render back of every Second turn; now, for ſuch turn 
the advowſon is in groſs, but for other turns the appendancy {till conti- 
nues: But if a man levy a fine of the advowſon, and accepts a grant and 
render, the appendancy is quite gone, becauſe there was an inſtant of 
time, in which it became ſevered : 7. So where there are two coparceners 
of a manor to which an advowſon is appendant, and they make parti- 
tion of the manor, without taking notice of the advowſon; at every 
other turn it is ſtill appendant : But if there had been any expreſs excep- 
tion of the advowſon, it would then be in groſs. Gif. 757. 
But in the caſe of the king, by the ſtatute of Prerogativa regis, 17Ed. 2. 
c. 15. When the king gi vel hd or granteth land or @ manor with the appurte- 
nances; without he make expreſs mention in his deed or writing of advowſons 
of chur ches when they fall, belonging to ſuch manor or land, at this day be 
King reſerveth to himſelf fuch ee albeit Fat among ofper rn” it 2 
Bath been obſerved otherwiſe. | 


Si vetb or granteih.] But when he reftoreth, as in caſe of the reſtitution 5 
of a biſhop's temporalties; then advowſons paſs without EXPE mention, : 
or any words equivalent thereto. 10 Co. 64. | 


Without be make expreſs mention.) Either by name, or with the appur- 
tenances, or as fully and perfeftly, or in as ample manner and form, or the 
like; which have been adjudged equivalent to an expreſs mention: be- 
cauſe the grantee may inquire what the appurtenances were, and in what 
manner and form it was held; and foraſmuch as the uncertainty may: 1 5 
reduced to a certainty vy 1 inquiry or r eumſtances che grant 1s bod... 
Co. Of. 


Other perſons.] The 1 in the: caſe of a common 1 18 thus er : 
down by Rolle, out of the ancient books: If a man ſeiſed of a manor to 

which an advowſon is appendant, aliens that manor, without faying with | 

the appurtenances (and much more without naming the advowſon) yet the 
| «dvowſon tall N FRE 1 it is Panel af the 1 manor. 2 Roll Abr. wo. 


4 . The 


Advowſon. + 
4. The right or property which a patron hath in an advowſon, will Advowſon | 
not warrant a plea (as it is in temporal property) that he is ſeiſed in his only a trulb. 
demeſne as of fee; but only, ſeiſed in fee. The reaſon of which is, be- 
cauſe that inheritance, favouring not de domo, cannot either ſerve for the 
ſuſtentation of him and his houſhold, nor can any thing be received for 
the ſame, for defraying of charges. And in the caſe of John London and 
the church of Southwell, where the words of the leaſe were, commodities, 
emoluments, profits, and advantages, to the prebend belonging > it Was 
adjudged, that the advowſon could not paſs by the ſaid words, becauſe 
all of them implied things gainful; which (as was added) is contrary to 
the nature of an advowſon, regularly. 1 I. 17. . 
And hereby it appeareth, how the common law doth deteſt ſimony, 
and all corrupt bargains for preſentations to any benefice ; but that a fit 
| perſon, for the diſcharge of the cure, ſhould be preſented freely without 
expectation of any thing. Nay ſo cautious is the common law in this 
point, that the plaintiff in a quore impedit could recover no damages for 
the loſs of his preſentation, until the ſtatute of the 13 Ed. 1. c. 5. And 
_ that is the reaſon that guardian in ſocage ſhall not preſent to an advow- _ 
| ſon, becauſe he can 1 nothing for it, and by conſequence he cannot 
account for it; and by the law he can meddle with nothing that he cannot 
Aci er. / 88 „% Es 
Which ſaid doctrine, and the plain tendency thereof, are exactly agree- 
able, not only to the nature of advowlons, which are merely a truſt veſted 
in the hands of patrons by conſent of the biſhop, for the good of the 
church and religion; but alſo to the expreſs letter of the canon law, the 
rule of which is, that the right of patronage, being annexed to the ſpiri- 
tualty, cannot be bought or fold. So that the notion and practice of making 
merchandiſe of advowſons and next avoidances, is not eaſily reconciled, 
either to the laws of the church, or to the ancient laws of the land, or to 
the nature of advowſons, conſidered as truſts for the benefit of mens ſouls. _ 
Nor doth it follow, either from the patron's being now veſted with that 
night by the common law, or from its being annexed to a temporal inheri- 
ttance, that it is it {elf a temporal inheritance, or ought (legally ſpeaking) 
to be conſidered otherwiſe than as a ſpiritual truſt; ſince it is certain, that the 
foundation of the right was the conſent of the biſhop; and as to what is called 
appendancy, it amounteth to no more than this, that a truſt of a ſpiritual 
nature, and for ſpiritual ends, ſhall reſt in the ſame perſon to whom the 
temporal wheritance doth belong. For the ſeparation of advowſons from 
the manors, and the grants of next avoidances and the like, were ſteps 
taken afterwards, and what undoubtedly were never thought of by the 
biſhop upon the firſt conceſſion ; who had nothing in his eye but the en- 
. ouragement of ſuch pious foundations, and a reaſonable- reſpect to the 
founder (who was {ſuppoſed to dwell there) in the nomination of ſuch a 
dlerk as might be acceptable to himſelf; under the reſtraint, of being ad- 
mitted or not admitted by the biſhop. Gidſc 758. „% Tee 


I be equity of which union of the advowſon to the manor, ſeems to be 
the foundation of that maxim of the canon law, jus patronatus 1ronſit cum 
„ 1 ꝝ— 5 N uni verſitatèe 


i 


able. 


11 OW grant 


Advowlon. 


uuiveyff tate ni ſpecialiter excipiatur ; and of the common n law, that the ad. 


vowſon paſſeth with the manor of courſe, without any expreſs words to 


convey it; for tho' it be otherwiſe in the caſe of the king, yet that is 
upon the foot of the ſtatute of I TOO regis, and not of the common 
law. Gib. 758. 

To this purpoſe it is material, that the canon law expreſily forbad the 
obtaining and procuring of next preſentations; as we find in a decretal 
epiſtle of pope Alexander the third to the biſhop of Exeter; upon which, 
the rule of the law 1s, that he who purchaſeth an advowlon ought to be 
deprived thereof. Grbſ. 758. 

;. Advowſon being an inheritance incorporeal, and not lying in manual 
occupation, cannot paſs by livery; but may be granted by deed, or by 


will, either for the inheritance, or for the right of one or more turns, or 
for as many as ſhall happen within a time limited. But this general 
rule, with regard to advowſons in groſs, next avoidances, and the like, 


> 29.40 be underſtood with two limitations : 


(1.) That it extends not to eccleſiaſtical perſons of any | Kind or degree, 


who are ſeiſed of advowſons in the right of their churches; nor to maſters 
and fellows of colleges, nor to guardians of hoſpitals, who are ſeiſed in 


right of their houſes: all theſe being reſtrained (the biſhops by the 1 EI. 


C. 19. and the reſt by the 13 El. c. 10.) from making any grants but of 
5 things corporeal, of which a rent or annual profit may be reſerved ; and 


of that ſort, advowſons and next avoidances, which are incorporeal and 


lie in grant, cannot be. And therefore ſuch grants, however confirmed, 


are void againſt the ſucceſſor ; tho' they have been adjudged to be ene 5 


againſt the grantors (as biſhop, dean, maſter, or guardian) curing their 


PE a, times. 


7” Where the right of. granting 1s abſolute ind indiſputable ; yet 4 


grant cannot be made by a common perſon, whilſt the church is void, ſo 
a5 to. be intitled thereby to ſuch void turn. For however the avoidance 
that ſhall happen next after, or the inheritance of the advowſon, may be 


ranted when the church is void; the void turn itſelf (being a mere ſpiri- 


tual thing, and annexed to the perſon of the patron) is not grantable : It 
is then (as the law books ſpeak) a thing in power and authority, a thing 
in action and effect; the execution of the advowſon, and not the advorr/on. 
_ This is the doctrine and language of all the books; which alſo ſay, that 
ti two have a grant of the next avoidance, and one releaſeth all right and 


title to the other while the church is void; ſuch releaſe for the ſame rea- 
ſon is void. But all this is to be underſtood of common perſons only, 


and not of the king; whoſe grant of a void turn hath been Audged 3 o 
de good. Gib/. 758. Watſ. 6. 10. 


And with reſpect to clergymen in particular, it 35 crafted b; 7 the 12 J. 


8 7 2. c. 12. às follows: i hereas ſome of the clergy have procured prefer. 


ments for themſelves, by buying eccleſiaſtical lidings, and others have been ther- 
L diſcouraged, it is enafted, that if any perſon ſhall for any ſum of money re- 


i 
* 


ward gift profit or advantage direftly or indirettly, or for or by reaſon of any 


. Ve 4 as $reengut gran bond ch un or other ourance Wi or for any ſum ef 


money 


ance, or the inheritance of an advowſon, may be deviſed to any perſon; 
and if ſuch deviſe be made by the incumbent of the church, the inheri- 
tance of the advowſon being in him, it is good, tho? he die incumbent ; 
for altho the teſtament hath no effect but by the death of the teſtator, 
pet it hath an inception in his life time. And ſo it is, tho' he appoint by 
his will who hall r 
ſhall preſent the other, or doth deviſe that his executors ſhall grant the 
 &Klvowlon to ſuch a man. J/atſ. c. 10. 3 ro Ti 


Advowlon "cf 


money reward gift profit or benefit whatſoever direfly or indirectly, in bis own 
name or in the name of any other perſon, take procure or accept the next avoid- 
ance of or preſentation to any benefice with cure of ſouls dignity prebend or living 
eccleſiaſtical, and ſhall be preſented or collated thereupon ; every ſuch preſenta- 


tion or collation, and every admiſſion inſtitution inveſtiture and induction upon 


_ the ſame, ſhall be utterly void fruſtrate and of no effect in law, and ſuch agree- 


ment ſhall be deemed a ſimoniacal contract; and it fhall be lawful for the queen 
her heirs and ſucceſſors, to preſent or collate unto, or give or beſtow every ſuch 


bBeneſice dignity prebend and living ecclefiaſtical for that ene time or turn only 
and the perſon ſo corrupily taking procuring or accepting any ſuch benefice dig- 
ily prebend or living, ſhall thereupen and from thenceforth be adjudged a diſ- 


abled perſon in law to have and enjoy the ſame, and ſhall alſo be ſubjeft to any 


puniſhment pain or penalty limited preſcribed or inflifted by the Iaws eccleſraſti- 
cal, in like manner as if ſuch corrupt agreement had been made after ſuch bene- 
Jie dignity prebend or living eccleſiaſtical had become vacant ;, any law or ſia- 


* rate to the contrary in any wiſe notwithſtanding. e . 

But this act being only reſtrictive upon clergymen, all other perſons 
continue to purchaſe next avoidances as they did before, and preſent 

een e 


6. As to advowſons in groſs, there cannot be any deſcent thereof from Ho inherited 


the brother to the ſiſter of the intire blood, but the ſame ſhall deſcend to from the anco- 

the brother of the half blood, unleſs the firſt had preſented to it in his 

lite time, and then it ſhall deſcend to the fiſter, ſhe being the next heir = 
of the intire blood. Malſ. c. 8. > „ 


So if one be ſeiſed of an advowſon in fee, and the church doth become 5 


void, the void turn is a chattel; and if the patron dieth before he doth 
preſent, the avoidance doth not go to his heir, but to his executor. 


hut if the incumbent of a church be alſo ſeiſed in fee of the advowfon _ 

of the ſame church, and die; his heir, and not his executors, ſhall pre- 
ſent; for altho' the advowſon doth not deſcend to the heir till after the 

dcath of the anceſtor, and by his death the church is become void, ſo 

that the avoidance may be ſaid in this caſe to be ſevered from the ad- 

_ vowlon before it deſcend to the heir, and veſted in the executor ; yet both 

the avoidance and deſcent to the heir happening at the fame inſtant, the 
title of the heir ſhall be preferred as the more ancient and worthy. 


7. By laſt will and teſtament, the right of preſenting to the next avoid- May be devi- 
ſed by will. 


7 


be preſented by the executors, or that one executor 


— 


%% ũ (] WY 
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Advowſon in 
| coparceners, 
jointenants, 
and tenants in 
common. 


A dbdbowlon. 

8. Where chere are divers patrons, and they vary in their preſent- 
ment; if they be jointenants, or tenants in common of the patronage, 
the ordinary is not bound to admit any of their clerks, and if the ſix 
months paſs, then he may preſent by the lapſe ; but he may not preſent 
within the ſix months, for if he do, they may agree and bring a quare 
impedit againſt him, and remove his clerk, and 10 the ordinary ſhall be 
a diſturber. Dr & St. b. 2. c. 30. 

And by the canon law, where divers did preſent, being either co- 


parceners, Jointenants, or tenants in common, the biſhop, if he pleaſed, 


might judge of the fitneſs of the der and chuſe Which of them he 


would. Gibſ. 765. 
But by the common law, if the patrons have the patronage by de- 


ſcent, as coparceners; then is the ordinary bound to admit the clerk of 


the eldeſt ſiſter; for the eldeſt ſhall have the preference in the law, if 


ſhe will: and then at the next avoidance, the next ſiſter ſhall preſent, 


and ſo by turns one ſiſter after another, till all the ſiſters or their heirs 


have preſented; and then the eldeſt ſiſter ſhall begin again. And this 


is called a preſenting by turn; and it holdeth alway between coparceners 
of an advowſon, except they agree to preſent together, or that they agree 


by compoſition to preſent in ſome other manner; and if they do fo, the 
agreement muſt ſtand. But if after the death of the common ance- 
| ſtor the church voideth, and the eldeſt ſiſter preſenteth together with ano- 
ther of the ſiſters, and the other ſiſters every one 1n their own name or toge- 


ther; in that caſe the ordinary is not bound to receive any of their clerks, 


but may ſuffer the church to lapſe : for he ſhall not be bound to receive 


the clerk of the eldeſt ſiſter, but where ſhe preſenteth in her own name. 


55 Toft. 186. 243. 2 Iuſt. 364. 


And in this caſe, where the patrons vary in preſentment, the ck; is 


not properly ſaid to be litigious, ſo that the ordinary ſhall be bound at his 5 
peril to direct a writ to inquire of the right of patronage, for that writ 


e Reik, where two preſent by ſeveral titles: "bat theſe patrons preſent all in i 


one title, and therefore the ordinary may ſuffer 1 it to pals, if he will, into 
che lapſe. D & &. b. 2. Cc. 30. 


Note, Coparceners are, where lands een to daughters, ſiſters, or 


bother females of kin in equal degree; theſe are but as one heir to their 
anceſtor; and they or their heirs reſpectively hold the lands together, till 


a partition is made, either by mutual conſent, or by the writ de partitione 


facienda. Joinlenants are, where lands are conveyed to two perſons, or 
more, jointly; z and theſe muſt jointly plead and ſue, as coparceners muſt 
do; but jointenants have a fole and peculiar quality of ſurvivorſhip, ſo 
as when one of them dies the furvivor or ſurvivors ſhall have the whole. 
Tenants in common are they, who have lands by ſeveral titles, and not by 


a joint title, and none of them knoweth his everal- Part, but they occupy 


5 and take the profits in common.} 


9 eeners, tho! one e dice, and ulurpech 1 8 his oe ; vet he thac 


By the 13 Ed. 1. ft. 1. c. g. When an atrovike deſeendeth unto par- 


was ne 


Advowlon. „ 
gligent ſhall not be clearly barred, but another time ſhall have his 
turn to preſent when it falleth. /. 5 _ | 5 


The clerk of a coparcener, being once compleat incumbent, tho! he 
is afterwards deprived, the turn 1s lerved; and ſo it is where, by reaſon 
of ſome incapacity the inſtitution was voidable by ſentence declaratory, 


but not void (as hath been held, in caſe a layman is preſented ;) becaute 


the church is full, until ſuch ſentence comes. But if, after preſenta- 
tion inſtitution and induction, the church remains not only voidable, but 


by ſpecial declaration of the law merely and actually void (as for not 


reading the articles, or the like); there the turn is not ſerved, but the 


preſentor may preſent again, becauſe the church was never full. 5 Co. 


102. Gif: ps. n „ 5 
If a perſon preſented by a coparcener, is incumbent, and deprived, 


and the next preſents; notwithſtanding that the ſecond is compleat in- 
cumbent, yet if he is deprived, and the firſt reſtored, the turn is not 


| ſerved; becauſe the reſtoring of the firſt is a recontinuing of his incum- 
bency upon the foot of the former preſentation. inſtitution and inducti- 
on; who allo, dying incumbent, will be the laſt preſentee. 5 Co. 102. 
By the ſtatute of the 7 An. c. 18. If coparceners, or joint tenants, or le- 
nants in common be ſeiſed of any eſtate of inheritance in the advowſon of any 
church or vicarage or other eccleſiaſtical promotion, and a partition ſhall be 
made between them to preſent by turns; thereupon every one ſhall be taken and 
adjudged to be ſeiſed of his or her ſeparate part of the advowſon to preſent in 
His or her turn; as if there be two, and they make ſuch partition, each ſhall 
| be ſaid to be ſeiſed, the one of the one moiety to preſent in the firſt turn, the 
other of the other moiety to preſent in the ſecond turn; in like manner, if 
there be three, four, or more, every one ſhall be ſaid to be ſeiſed of his or her 
part, and to preſent in his or her turn. Co 


And by the ſtatute of the 13 Ed. 1. ſt. 1. c. 5. Sometimes when an 
agreement is made between many claiming one advowſon, and inrolled before the 
juſtices in the roll, or by fine, in this form, that one ſhall preſent the firſt 
lime, and at the next avoidance another, and the third time another, and ſo 
of many in coſe there be many; and when one hath preſented, and had his pre- 
ſentation, which he ought to have according to the form of their agreement and 
ne, and at the next avoidance he to whom the ſecond preſentation belovveth is 
 aiſturbed by any that was party to the ſaid fine, or by fome other in his fleed, 
24 is provided, that from henceforth they that be ſo diſturbed ſhall have no 
need to ſue a quare impedit, but fhall reſort to the roll or fine; and if the 
aid concord or agreement be found in the roll or fine, then the ſheriff foal! be 
commanded, that he give knowledge unto the diſturber, that he be ready at ſome 
bor, day, containing the ſpace of fifteen days or three <veeks (as the place bop- 
 Penceth to be near or far) for to ſhew if he can alledge any thing, wherefore 
the party that is diſturbed ought not to preſent : and if be come not, or per- 
adventure doth come and can alledge nothing to bar the party of his preſenta- 
Lion by reaſon of any deed made or written ſince the fine was made or inrolled, 
Die ſhall recover his preſentation with his damages, 


11 
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And this extendeth, as well to ſtrangers of blood, as to coparcene. : 


that are privy in blood; and if one of the parties or his heirs, or any 
ſtranger uſurp in the turn of another, the party wronged is not driven to 


his quare impedit ; for it may be, that the quare impedit, or aſſiſe of dar- 
rein preſentment, may fail: and yet he may have remedy by this act; 


for albeit there be a plenarty by ſix months, yet the party may have | 


a ſcire facias upon the roll or fine, and therein recover the preſentation 


and damages. 2 Jnjt. 261. 


In the caſe of the biſhop of Saliſbury and Philips, M. 11 MW. where two 
were ſeiſed in fee of the advowſon in groſs as jointenants, and by in- 
denture agreed from thenceforth to be ſeiſed thereof as tenants in com- 
mon, and not as jointenants, ſo as they and their reſpective heirs ſhould 
preſent ſeverally and by turns; Holt chief juſtice ſaid, that a compo- 


ſition might be, either by record, or by deed, or by parol : That after 
the firſt way, if one preſent, the other was not by an uſurpation put to a 
quare impedit ; that by the ſecond way, the compoſition is good, and 
if it be once executed on all ſides, he that brings a quare impedit need 


not mention the compoſition, which ſhews the very right and inheritance 


do be ſevered, and that a ſeparate intereſt is veſted in each, to preſent 
alternately ; that the third way, may be between parceners, but between 
| ſtrangers in blood compoſition cannot be without deed. G74}. 764. 


FE I Salk, 43. Carth. 505. 
Advowſon in 9. M. 1700. | 5 nav | | 
the manor of Thunderſley to which an advowſon was appendant, to the 
_ plaintiff, who brought the bill to forecloſe, the church became void; the 


the mort- 


„ e 


D 


9. M. 1700. Amburſt and Dacoling. The defendant having mortgaged 


defendant moved the court for an injunction to ſtay the proceedings in 


a quare impedit brought by the plaintiff. By the court: Altho? the 
defendant Dawling hath no bill, yet being ready and offering to pay the 
principal, intereſt, and coſts; if the plaintiff will not accept his money, 


intereſt ſhall ceaſe, and an injunction ſhall be to ſtay proceedings in the 


gquare impedit; for the mortgagee can make no profit by preſenting to 
the church, nor can account for any value in reſpect thereof to fink or 
leſſen his debt; and the mortgagee therefore in that caſe, until a fore- 
cloſure, is but in the nature of a truſtee for the mortgagor —And the 


bke order was made between Jory and Cox; where the defendant had an 


* 


injunction againſt the plaintiff, to ſtay his preſenting to a church, that 
became vacant pending the ſuit. 2 Vern. 401. „ od 


So in the caſe of Gully and Selby, M. 7. G. It is a rule in equity, that 


tho' in the caſe of a mortgage in fee the legal right of preſentation is 
veſted in the mortgagee; yet they will interrupt that preſentation, and 
compel the ordinary to inſtitute the clerk of the mortgagor any time be- 
fore forecloſure; it not being any part of the profits of the eſtate. Str. 


403. 


H. 1726. Gardiner and Grifith. Samuel Gardiner, the plaintiff's fa- 
ther, being poſſeſſed of a long term for ninety nine years of the advowſon 
of Eckington, made a mortgage thereof to the defendant by way of aſ- 
 fignment of the term, upon condition to be void on payment ef the 
mortgage money and inter eſt at the end of the year, and there wa: a 


covenant 


Advowſon. 


covenant in the mortgage deed, that on every avoidance of the church 
che mortgagee ſhould preſent. Several years after, the mortgagor died. 
It was admitted by the lord chancellor and by the counſel on both ſides, 


that if there be a mortgage made of a manor, and an advowſon appen- 


dant, before the mortgage is forecloſed (tho the mortgagee be in poſ- 


ſeſſion) yet the mortgagor Hall preſent if the church becomes void; for 


the preſentation is to be preſumed to yield no profit, and conſequently 
cannot be accounted for. But the cafe here was ſaid to differ; nothin 
being mortgaged here but the advowſon : ſo that the mortgagee coul 
have no other ſatisfaction, than by providing for a child relation or 


friend, on the church's becoming void; and the rather for that it was 
the expreſs agreement in the mortgage deed, that as often as the church 


ſhould become void, the mortgagee ſhould preſent : which expreſs agree 
ment would be good even in caſe of a mortgage of a manor with an 
advowſon appendant ; and this was ſtill ſtronger, as it was in the caſe of 


a periſhing term, where every preſentee or incumbent would have an 


_ eſtate for life in the church: to which the court, tho' they gave no 
opinion, yet ſeemed to incline. But it appearing, that this bill againſt 


the mortgagee and his prefentee was brought ſeven months after inſti- 


tution, the lord chancellor diſmiſſed the bill; declaring, that as a quare 


impedit was confined to the ſix months after the death of the laſt incum- 


bent, fo the bill ſeeking to compel the defendant to reſign, and conſe- 
_ quently to deprive him of his living, ought by the ſame 1eaſon to. be li- 
mited to the fame time; and the relieving againſt this would be to reheve 
againſt an act of parliament, which had punctually been oblerved for 
ſome hundreds of years, ever ſince the 13 Ed. 1. and that the ſix 


months time ought to be as much obſerved here as at law, in regard it 
tendeth to the peace of the church: Indeed, had a quare impedit been 
brought within the ſix months, and the bill been preferred after the 


ix months, the court might, on a proper caſe, give directions in aid of 


the quare impedit, that the mortgage ſhould not be given in evidence; 
but here there was no quare impedit brought, and the bill came out of 
time. Wherefore by the court: Diſmiſs the bill as to that part which 
ſeeks to compel the defendant to reſign his living; but let the plaintiff 
redeem the mortgage on payment of principal, intereſt, and coſts. 


2 P. Will. 404. 


huſband's life is lodged in him, as tenant by courteſy, tho' his Wife had 


but a ſeiſin in law, becauſe he could by no induſtry attain to any other 
feiiin. And if the church, in this caſe of the huſband, void during his 


lite, and then he die before the church is filled; yet the heir ſhall not 


have the turn, but the huſband's executor. And if the church being 


13 


10. If a woman that hath an advowſon, or part of an advowſon, to Advowſon in 
ber and her heirs, doth take an huſband ; the huſband may not only 
Preſent jointly with his wife, during the coverture, but alſo having iſſue 

by her, after her death (tho' the right of patronage, ſo far as it was in 
the wife, deſcends to her heir; and tho' the wife did never preſent to it, 
but died before the church voided) the right of preſenting during the 


tenant by cur- 
telye.- 


"mn 
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vo; the wife dies, having had no iſſue, ſo that the huſband is a 
tenant by courteſy, yet he ſhall preſent to the void turn. Watf. c. 


Advowſon in 11. If a man that is ſeiſed of an advowſon takes a wife, and dies ; SR 


tenant in Heir ſhall have two preſentments, and the wife the third; yea, and tho 


dower. the huſband in his life time had granted away the third turn: that is, the 


wife may in a proper action recover the third preſentation as her dower, 
or it may be aſſigned to her for dower; but without ſuch recovery or 
aſſignment, the wife cannot make title to the advowſon, or to any pre- 
ſentation, no more than ſhe can enter by her on authority into any 
other lands or tenements to which ſhe hath right of dower. Or if a 
manor, to which an advowſon is appendant, doth deſcend to an hei, 
and he aſſigns dower to his mother of the third part of the manor with 
the appurtenances; ſhe is thereby endowed of the third x of the ad. 
vowſon, and may have the third preſentment. Matſi c. 


Ait aſ- 12. M. 4 G. 2. Robinſon and Jonge. In the chancery: Apen debate i it 


ſets for pay- was held, that an advowſon in fee was real aſſets in the hands of the heir 
ment of debts, 


for payment of debts, And the decree was affirmech in 8 houſe of 
lords. Str. 879. Viner. Aﬀets. A. 28. 


Trial of he 13. If two patrons preſent to one ang the ſame cu by Ser! 


e of ad- titles, the church is become litigious; becauſe the biſhop knows not 
vowſon in 


pa gon a gious, tho' they both preſent the ſame perſon ; becauſe when the biſhop 


Pattonatus. Admits him as the clerk of the one, he puts the other out of poſſeſſion, 


; which clerk to admit: And it ſeemeth, that the church is not leſs liti- 


and conſequently to his action; and the biſhop becomes a diſturber, if 
he who is Put out of poſſeſſion oc to have the better title. Deg. P. 1 
c. 3. 

But if two jointerunts or tenants in common preſent (vein! clerks, 
5 this doth not make the church litigious ; for the biſhop may admit the 

_ clerk of which he pleaſes : or if they do not agree and join in preſenting 
a clerk within the ſix months, the biſhop may collate. id. - 
Alſo where one patron doth preſent his clerk before any other hath | 
preſented, the church is not yet litigious; therefore if the biſhop doth 

_ refuſe him, he is a diſturber : and tho? another ſhould after. preſent, 
whereby the church then doth become litigious, yet that will not excuſe 
the biſhop from being a diſturber, if the firſt patron be upon trial found 
| to have the better title; ; nor can he have the benefit of lapſe, tho' no 
action be brought againſt him, which makes it ſafe for the biſhop to 
receive him that comes firſt. But then a queſtion may be made, How 
e Can A Church: {the 5 hop acting thus ſafely for himſelf) ever en 
litigious; and how can it be truly ſaid, that the biſhop may juſtly refuſe 
both clerks upon account. of two ſever J patrons making their ſeveral 
preſentments to him, unleſs the preſentees thould happen to tender their 
preſentments at one and the ſame time, Which is not to be ſuppoſed? 
In aniwer to which, ——lt is true that if the biſhop doth unzuſtly refuſe 
the clerk of the true patron before any other preſentment is made, altho* 
the church by another perſon's preſenting after, doth become litigious, 
he will not be excuſed (che true Patron Prevailing at law) trom being a 


yon 7 . diſturber ; 1 


Adbow on. 


Agurbet , but there is a great difference betwixt the biſhop's ſuſpending 


the admiſſion and inſtitution of a clerk, and his abſolute refuſal of him. 
| A biſhop is not bound inſtantly upon the preſentment tendred to admit, 
if he hath other buſineſs in hand, but may appoint the clerk to repair to 


him at another time to receive admiſſion and inſtitution. And when a 
perſon 1s preſented to him, he may take competent time to examine his 
ſufficiency, and inquire and inform himſelf of his converſation. And 


by a haſty admiſſion of the clerk of a diſturber, the biſhop might do 
great wrong in ſurpriſing other patrons that have right: and the law doth 
not ſo haſten the biſhop's proceeding, but that he may take convenient 
time to examine the clerk, that other pretenders may take notice of the 

' vacancy. Watf. c. 20. Deg. p. f. c. 3. TH. 

Bur in caſe the patron feareth that the biſhop will admit another clerk, 


or be not yet refolved of his clerk, he may enter a caveat with the 


biſhop not to admit the clerk of any other; and tho' this do not ſo bind 
up the biſhop that he cannot admit the clerk of another perſon, yet if 


the biſhop will preſume to do it without a Jus patronatus, he may bring 


himſelf under ſeveral inconveniences. Deg. p. 1. c. 3. So 5 
But a caveat entred during the life of the incumbent, is of no force. 


This was reſolved in the caſe of Hutchins and Glover, H. 15 Fa. where 
the caveat was entred when the incumbent lay in extremis; and it had 
been declared in the ſpiritual court, that the inſtitution afterwards given 
was void; for ſo is the rule of the canon and civil law, that a caveat 
may be entred where a. perſon feareth a future damage: but in this par- 
ticular it is of no force, becauſe contradicted by the common law. Ho]. -]7?eS 
ever, where ſuch ſuſpicion is, that a title may probably be uſurped upon 
an avoidance, it is a fate and adviſable courſe, to enter a caveat before 
the incumbent dies; which will be a reſtraint upon the ordinary from 
admitting any clerk haſtily, tho' not in law, yet in equity and prudence. 
Lo LY Go, Oe ewe dl CDCL 
But nevertheleſs an admiſſion contrary to the caveat entred, is good in 
law: That is to fay, the admiſſion, inſtitution, and induction thereupon 
hall ſtand to all intents and purpoſes by the rules of the common law; 
in theeye of which, the caveat is faid to be only a caution for the infor- 
mation of the court (like a caveat entred in chancery againſt the paſſing 
of a patent, or in the common pleas againſt the levying of a fine); but 
that it doth not preſerve the right untouched, fo as to null all ſubſequent. 
Proceedings; nor hath it ever been determined, that a biſhop became a 
diſturber, by giving inſtitution without regard to a caveat; on the con- 
trrary, it was ſaid by Coke and Doderidge, that they have nothing to do | 
211. with a caveat in the common law. Gil,. 9. 
Now the church being become litigious, the biſhop in ſuch caſe, in 
order to ſecure himſelf, ought to award a jus patronatus to inquire ot 


the right; which is merely an inqueſt of office, in nature of a writ 
& propnictate probands.. Deg. p. 1. c. 32? RE eG 


And this proceſs is part of the ancient inquiſition, that we read of in 
our elder conſtitutions and records; which ineludes, not only an inquiry 


15 


16 


Adbowlon. 


into the points Abe n relating to the richt of patronage, but alfo 
into the qualifications of the perſons preſented, and ſuch other heads as 
the biſhop thought it proper for him to be informed of. And this in- 
quiſition (however now grown to be occaſional only, when churches 
bappen to be litigious) feems anciently to have been iNued of courſe, 


upon every preſentation made, and antecedent to the admiſſion and in⸗ 
ſtitution thereupon. G7/. 778. 
It hath been a queſtion, whether the biſhop is bound to ſue the jus 


patronatus at his own coſt and peril, or only at the prayer, and at the 
coſt of the party that prays it, or of both parties: but the better opinion 


ſeems to be, and ſo is the practice, that the ſame is to be ſued at the 
prayer and at the coſt of one of che parties that prays it, or of both the 
parties if they join. Deg. p. 1. C. 3. Nalſ. c. 21. 

And if the biſhop refuſeth to award it accordingly, tho he may not be 


ſued in the ſpiritual court, yet he thereby brings upon himſelf divers 


inconveniences: he becomes a diſturber; and he hinders the lapſe, * 


the clerk is not admitted in ſix months; and (as Hobart held) if ſuch 
patron makes good his title by due form of law, and did not name the 
biſhop in the quare impedit, he may have an action upon the caſe | 


againſt the biſhop, and recover the coſts and damages he hath ſuſtained 
by reaſon of a wrongful admiſſion of the biſhop without the aw arding of 


a jus patronatus as aforeſaid. But if the biſhop happens to admit him 


who upon trial appears to have the better title, then the other is without 


all remedy againſt the biſhop. Gi#/. 778. Deg. p. 1. c. 3. Melſ. c. 12. 


Alſo either 5 the contending parties may demand a yas patronatus : 


_ ſingly. G16. 7 


But 1n caſe _ bilbop delay to admit the true pe s pe Wn he may 


ſue a duplex querela out of the arches, to command the biſhop to admit 
his clerk; and then, if the biſhop do not admit the clerk within nine 
days, or the ſpace aſſigned by the duplex querela, or return a legal cauſe 
why he doth it not, the metropolitan may : admit the clerk | in the ordinary * 
default. Deg. p. 1. c. 33 


But the biſhop may return, if the truth be * chat the church | is li- 


tigious, and that he cannot admit the clerk till the right be determined 
in a jus patronatus; which will excuſe him. id. 


But the ſureſt and ſafeſt way in this caſe is, if the Hi Tele the | 


| true patron, immediately to ſue a quare impedit, and thereupon a ne ad- 
mittas to the biſhop ; and then if the biſhop after the receipt of ſuch 


writ, admit the clerk of any other perſon without a verdict in a jus pa- 


tronatus, the true patron may have a writ called a quare incumbravit, 


againſt the MDOP, and MAY. therein recover the Preſentation with da- 
mages. id. 


The Jus patronatus being awarded, is to be executed according to the 5 


forms of proceeding in the eccleſiaſtical courts. 


Which is thus: ß 
The biſhop, if he pleaſeth, may ſit himſelf as judge; but the uſual 


way. is by commiſſion iſfued to his chancellor, or to ſuch other perſon or 


perſons 


 Advowſon. 


perſons as he well judge proper, ſkilled i in the c anon and eccleſiaſtic -al 


ars. Der; p. k. e . 


Theſe Somme the biſhop doth appoint to fit in the void church : 


cn a certain day; and doth decree a monition againſt the Patrons pre 


ſenting and the clerk preſented, to be preſent there at the day appointed, - 


to ſee the proceedings. Carte, Tit. 98. 


Alſo the biſhop is to decree, and ſend forth a publick edit. ; ag gainſt N 


all having or pretending to have any intereſt or right of preſenting tO the 
vacant church, to appear at the day and place appointed, to ſhew their 


right. And this publick edict is to be aflixed to the door of the Void 


church, in time of divine ſervice. id. 


And at the day appointed for this 1 Inquiry, the verſon or parting 6 &; | 
ecuting the aforeſaid mandates or citations, are to make oath of the due 
execution thereof; or the execution of them may be certified under 
ſome authentic ſeal, as of the archdeacon, or commiſſary. Clarie, Tit. | 


100. 


Againſt which re the biſhop | is alſo to einten a jury be this pur- | 
pole by way of citation; which jury is to conſiſt of fix clerks and fix 


laymen, that live near to the void. church ; or of as many more as the 
biſhop pleaſes, the proportion being obſerved of clergy and Jaity, that 


| PETS be as many of the one lort as or the other. e Tit. 98. N at/. : 


41 « 


When the commiſſioners are ſet, they are to give directions to open 5 


the court; and the commiſſion is preſented, and read. 


After which, the parties cited, and thoſe of the jury are to be publickly | 
called; and if any of the jury appear not, being duly ſummoned, they 7 


may be puniſhed, that is to ſay, the clergymen by r and the 


laymen by excommunication, and 1o be compelled to appca Clarke , 


Tit. 100. Val. c. 21. 


But if twelve of the jury appear, that is, fix of each fort, it is fur 
ficient. | Clarke, Tit. 100. | | 


And if others cited appear not, they are to be 500 cc contun 


cious z and the proceedings are to go on notw ichſtanding, and in bene 


contumaciee of them that do not appear. 74. 


If fix clergy and fix laynien appear to be of the | jury, w which is the : 
competent number; they are to be ſworn fait! bully to inquire of the 
articles; and in fwearing them, firſt a clerk, then a layman is to be 


worn, till a jury of twelve or more is made up. Clarke, Tit, 100. 
Hatſ. c. 21. 

Which articles are a] contain 12 5 parti iculars about which the jury arc 
to inquire z namely, 1. Whether the church be void, and how it becan ne 
void. 2. Who e at the laſt preceding avoidance, and at the 
two foregoing NS 2. Whether the pertons preſenting preſented 


— 


in their own right. In whom the wheritance of the advowſon is, and _ 


who ought to uten to the void turn. 5. Whether any of the cle 18 
preſented be known or ſuſpccted 80 be guilty of any crime, rendring hi 


= OL, J. incapable 


if after verdict given upon a jus patronatus, another cicrk is preſented 
by a Patron whoſe right was not Cifculicd in the jus 
admiſſion 18 req! geſted | of any clerk. by him for whom 
found. In this caſe a new jus patronatus upon requeſt is to be awarded. 

3 


clerk of him for whom the verdict i is Sound, DECauIC otherwiſe the church 
becomes litigious by his 25 Which will make 2 m a diſturber; and ii 
he doth not i but ſuffers, lap fe to come to h 


Advowlon. 


5 hegweble of admiſſion. to the ſaid benefice, as . hereſy, fimony, per jury, 
- adultery, drunkenneis, © r:ſuch like. Clarke £ II. 99. Matſ. c. 2 


Then the counſcl : bay aa enten of both parties are to 118 their 


reſpective clients titles, and to e cen = idences, and prove the 
: ſame. Clarke, Tit. 100. 


And after the evidence is given on both fides, and counſel f i my hear = 
the ca 


e e jury may give their ve dict at any time the s ſarne e ay, Or if. tl 


* . 
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it ſeemeth that hey may; or if (ae ere two Patrons have each a jus 


patronatus) there 1s a verdict in favour of each Patron 3 it ſeernech in 


— 


theſe caſes, that the biſhop (ina lud as he hath done his dut ty) may re: uſe 
both, without ſubjecting himſelf to . of the ſaid inconveniences: tho“! 
11 18 a fi med by 5 chat in ſuch caſes he e ward a ſccond jus pa- ; 


tronatus. Gibf. 7 779.: Nai ei. Deg. p. 1. C. 3. . 
And it is to be e that after a verdict found i ina jus pat ronatus 
for the patron, the patron mult again requeſt the biſhop to admit his 


—_— — — 


clerk ; otherwiſe, if the church lapte after ix months, the biſhop may 


collate. Deg. p. 1. c. 3. N 
It is to be obſerved further, that a church may again 5 ome lidigious 


9 


patronatus, before 
5 
il 


8 
; - * TEL 4 >. *% | * r% fY 
55 Vercelli 9 VV 45 


„ 


But if one hath preſented, and his title is found uf don a jus Feen; 


| r | 
and then requeſts the biſhop to have his clerk admitted, and afterws 


another preſents ; in this caſe the biſhop ſhould for his {af Fety : admit the 


D 


1s 5 I 
ip elf, and then 9 8 


it is ſaid he is a diſturber aga inſt boch preſenters. And in this caſe, in 


an action brought e the-biſh 0p, and the. {peciat 3 being made 


ap pear by the plead ding, the iſſue mall be, whether he for whom the title 
was found, did ſue to have his clerk aden itted, and whether the ſecond 


e 19 haſtih to the biſhop, that he could not admit the clerk of 


che 


R 


by 825 ne of the methods hereafter Hollowing, 5; 5 es 9 


. Advowlon. . 1 
the firſt before the ſecond nad, was made. Walſ. c. 20. De. 
Hei 3 | 

5 But after all, the effect of this ſuit is no more bar 101 the biſhop 8 ſe- 


curity; that he may avoid being a diſturber ; for the verdict of this j jury 


is a ſufficient warrant for the biſhop to admit and inſtitute his cler K, for 


whoſe title the verdict 1s given; and the biſhop for ſo doins Gall ni 


be made a diſturber, tho tlie other patron againſt w Rot the verdict. 11 
given ſhall after recover in a quare impedir or othe r action: but tlus 
doth not at all bind the title or right of the party; for that muſt e done 


87 


Concerning others than bi ſhops who have power to grant inſtitution, 


it 18 ordained by a conſtitution of archbiſhop Peccham, that no dean, Oo 
either prelate (except the bijheps, whale anthority is not intended to be re- 
ſtrained by this conſuitution) ſhall make inquifition concerning the matter of 
; Sos of any perſon to an ecclefaſtical benefice, but in a full chapter 4 


be place, having firſt cited him ho hath Pal en of.. the church in ſuch 


real nable time, as he may have opportunity to 0. Kade © with learned counſe! and 


provide for bis 4 defence. And whatſoever ſhall be done contrary. to this erdi- 


nance, ſhall be void, and the dean or prelate that made the clandeſtine ingeſt 
9 


al! make ſat: facto for the damages which ſuch peſſeſher hath ſuffered ; an 
the ambitious aggrefjor ſhall be excluded from , ſuch Pome fice for 7 CUES ana ft 0 


eccepling any other benefice for three years. Lind. 


That 10 dean] Tha at is, dean of any c. \thedr: 4 or c colts ciate church, or 


other dean to whom by preſcription „ or privilege, or other, 3 ap- 
pertaineth to grant inſtitution. Lind. 217. 1 


Shall make inquifi n By: which, inquiry 15 to be made of the right of 
preſentation, and the qualifications of the perſon Preſen ted, and alio of 
the avoidance of the church, and the manner of the avoidance, and 
other articles uſually inquired of in ſuch 1 caſes. For he who inſtituteth, 


be fore his admilli aon of the Perſon preſentec d., ought ca wrefully 0 inform 


Himſfelf of B01 th To's chi 1 g. Lind. 2 17. 8 5 = | | 5 

Of the pla ce} PI his may be underſtoo d of the chu wr ch it [7 if, to which 
the preſen ta tion 18 ITI: id CJ 1 d. 217 . Go | 
14. A LOC Dy 0 the Canon lav ile tight of ks OY fon is LO be tr fo d in ral 9 he 
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Core impedit: under Which are included alſo the waits of indicavit, ne admitlas, Ware ncumbran. it; 48d 


1 3 
v4 


date non admiſtit 
LI wor? 1 of right of advomſen (reve. de. recto advocatio 8)* Was 10 
cath ied 15 om thoſe words in the wer, \ vhereby 1t- 15 ; coromanded ood 
pic ie rect uin tencas 4 edvecatione; By this, the inhert ance”of-the-acs" 
| Ks lon mig cht be rec ered, but the - incumbent could not be. Ic moved. | 
. 784 


1 = And 


20 
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And chis writ lieth only for him that hath an eſtate, or right of eſtate, 


in the advowſon, to him and his heirs in fee ſimple; and is ; diſturbed to : 
preſent upon an avoidance; having not brought any action of quare im- 


pedit or darrein preſentment » within . months. Codolpb. e 5 


Canonicum. 648. 


Darrein enen is a writ which lieth, where a man or his anceſtor 


hath preſented a clerk to a church, and afterwards (the church becoming 
void by the death of the ſaid clerk or otherwiſe) a ſtranger preſenteth his 


clerk to the fame church, in diſturbance of him who had laſt or whoie 


5 anceſtor had laſt e 5 erms of the Law. 


Quere 22 edit is a writ RY keth alſo, where one hath an apt. 


and the parton dies, and another preſents a clerk, or diſturbs the rightful 
patron to preſent. And this writ was provided chiefly for the ſake of 


purchaſers of adyowlons, who could not have the writ of darrein preſent- 


ment; but ſo, that all who may have that OR may: have this of quare 
e it ny Pleaſc. T. # £66 


Unto the writ of right of advowſon belongeth the writ of indicavit, 


which 1s a writ of prohibition that lieth for the patron of a church, whoſe : 
clerk is defendant in the eccleſiaſtical court in an action for tithes, com- 
menced by another clerk, and extending to the fourth Part of the value 


of the church at leaſt. 7. L. 
This writ is not returnable; but if chey ceaſe not their ſuit, he ſhall 


have an attachment. 7. L. 


But at this day, writs of indiczvit and af cake of adrowfin (as well 


as all other real actions) are grown almoſt obſolete, and ſeldom Fe” in 
practice. De. . © 26. 8 


In purſuance of the writs of darein preſentment and quare impedir, 
there is another writ called ne admittas; which is, where one hath an 


action of darrein preſentment or quare impedit, depending in the com- 


mon pleas, and he ſuppoſeth that the biſhop will admit the clerk of the 


3 pending the plea betwixt them: in ſuch caſe a writ iſſues to 
ne biſhop, requiring him not to admit a parſon to ſuch a church, until 

mh right ſhall be determined. Fitzberb. Natura Brevium. 87. 
And the writ of ne admittas muſt be ſued within the fix months after 

the avoidance ; for after the fix months a man ſhall not have this writ, 


becauſe then the biſhop may collate for lapſe ; and therefore it is in vain 


then to ſue for the writ, becauſe the title to preſent is devolved to the 
biſhop. F. N. B. 87. 


And if notwithſtanding the ne admittas, the Foo doth admit the 
clerk of any other perſon, pending the ſuit, and he who brought the ne 


aqmittas doth recover; then he ſhall have a writ of quare incumbravit to 


the 


e 


TE. 


— Io 


Advowſon. 


the biſhop, that he appear and ſhew why be hath incumbr ed the church. 
F. N. B. 114. : 
And if it be found by verdict, that the biſhop. hath meu the 


church, after a ne admittas delivered to him, and within ſix months after 


the avoidance ; damages are to be awarded to the plaintiff, and che biſhop 


g directed to diſincumber the . F. N. B. 111. 


Qiare non admi 5 t is a writ that lies whore” a man hath recovered Af. 
advowion, and ſends his clerk to the biſhop to be admitted, and the 


biſhop will not recelve him; men he ſhall have the ors vir! © again the 


: . 7. L. 


By he 3 of magna charta, 9 Hz. C. 13. Ah 0 1 de, 172 


preſentment ſhall be akvays Faken before the eftices Fl "the bench, end there 
1 be determined. _ 


The reaſon ot which was for expedition, that lapſe might not incur. 


2 Inſt. 27. 
But this 18 altered, as will i appear, by ſubſequent ſtarures. 


By the 52 H. z e. 12. > 772 of derrein preſentment, ad ind 7 lea a 
, quare uinpedil, 5 churches vacant, days ſhall be given from fifteen to fif- 
feen, or from three weeks to three weeks, as the Place 2 kappen to be 


near or far. And in a plea of quare *mpedit, if the diſturber come not wy 


the firſt dey that Je is ſummened, ner caſt no Hein, then he ſhall be attached 
ot another day; at which day if be come not, nor caſt no ef. 15 he hall be 
diſtrained by the great diſtreſs; and if he come not then, by bis default, 2 
writ ſhall go to the biſhip of the ſame place, that the claim of the difturber 
for that time ſhall not be prejudicial do the plaintif : Javing. to ' The lun, er 
Lis right at another time, when be will ſue therefore. 


In offiſes of darrein preſentment, and in a plea of auare imped; 1 This 


act extendeth not to a writ of quare non admiſit, nor to an incumbravit; 


but only to the aſſiſe of darrein preſentment and quare impedit ; and 
the reaſon thereof is, for fear of the lapſe. 2 Inft. 124. 


Days all be given from fifteen to fifteen] By aſſent of pa arties, a longer 
day may be given than 1s preſcribed by this act; but that aſi nt muſt br 


entred of record. 2 Inſt. 124. 
And it is to be obſerved, that by the common Yo great de clays arc 
diſallowed in four kinds of actions, VIZ. in all writs of dower, quare im- 


pedit, aſſiſe of darrein preſentment, and aſſiſe of novel diſſeiſin; and 


therefore no protection ſhall be allowed, or eſſoin de fervitio regis Mall 
be caſt in any of them. 2 Inf. 124. 5 | 


In a plea of quare impedit, if the diſturber come not]. Ar the common 
law, in a quare impedit, the proceſs was ſummons, attachment, and 


diſtreſs infinite; which was miſchievous in reſpect of the lapſe : now 


is provided, that if he appear not at the grand diſtreſs, judgment ſhall i 


given for the plaintiff, and a Writ to the biſhop awarded. 2 Taft. 124. 


3 
1 * 
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N or caſt 110 bin] Of eſſoins there have been five kinds, 1. De ſervitio 


regis. 2. In terram ſanctam. 3. aa mare. 4 Pe malo lecti, called 
in the old books effonium de refiantifa, 5. De malo veniendi: And this 


laft is the common eflo! 15 which is intended in this act. 2 In 125. 

In a quare impeclic, or darrein Peet nt, an eſſoin of the ſervice of 
the king, to the hol, and: beyond the fon. lieth not, for doubt of 
the lapſe; but a con nmon C119 5 e 2 fe 1235 l 

A writ fhall g to the bifhep] Upon t theſe words * the act, the plain- 
tiff H. wy Have 4 Writ to the DING] . wichen = making of any 55 „ 2 Inſt. 
£5 0 7 Ns 

And he ſhall have allo beſides a Writ to 329 5 e of damages. 2 Ja. 
IVE OY 0 


If the biſhop be out of 0 e realm; a writ to the biſhop may be 
awarded to his vicar general, for hc is in the 98 © of the biſhop. 


2 N 25 | - 
! , 3 7 * -% | 7 1. 421 14> FE r i "> } 3 6: ; 7 ox” N a1 
it CHE 0 efendant appea! * che grand diſtre! 18, ANG. take 4 day by Prece 


| 4 11 i nf F A 
partiu In, and after mai e dest We; NOW 771t {31 all DE A Wärddec ea ine D33110D . 


* 


tor this Liſs 21 e of his : ppearance, is Out of the ſtatute. But a 


new diſtreſs thall be awarded. 2 Iuſt. 125. 


By the 3 Ed. . „esc, as it 75 gr ea! charity to-do b unto. 


all MeCN di All times, v. 555 need 5 . be; b the aſſent e all the prolates it 75 
provided, that Ae of nov et dijj: Hon, mertda me. her, TS, aarrein preſent- 


ment Hall Je taken in advent, ſeptuageſiina, and lent, even as well as in- 
queſts may be laben; end that, at the " ſpecial reque/i "ol the King made unto 


72 biſhops. 


By ihe aſſent of all the prels 6705 Which is expreſſed, not that the pre- 
lates aſſented alone, bu t to ma nitelt NS t this act con cernt ng the croſſing 
Of a canon of the ch urch, Was cna ted by their aſſerts 2 Int. 263, 


Shall be taken in advent, 05 nogeſima, end lem] The cauſe of the 


making of this ſtatute doth TR uteſtly appear by Britton, who being 


Þiſhc oo of Here! ord, and expert both in the 'comn zon and canon law, in 
His chapter of the challenge e of jurors faith thus: “ If ſufficient jurors 
Fo appear, ſome are removable for juſt challe enge of the parties, and alſo 
things are not fit for all ſeaſons : for 
5 11 is lortiicden by the Op of h. Iy church upon Pain Of excom- 
<6 
e and from che” beg! ' nnyg Gf advent until [3 cht days after 1175 epiphany, 
or in the days of the {our times (th chat Es the ember days app ointed 
<« for publick faſts four times in the year), or in the days of the greet 
SE letanics, or in rogation or Lange. days, 5 in the week of PEN cot 


— 


r in time of mur e or Of vintage Which endureth from the feaſt of. 
= 7 


St. Margaret (which is the twe nticth of July) until fifteen days after 


< the teait of St. Michael the archangel, or in the ſolemn fcaits of the 


acts of ſaints, no man be ſvorn upon the holy evangeliſts, nor any 


2 0 3 | | by ſecular 


munication, that from the ICPLUAge? une ui ntl Et eln days after ' eater, 
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be but three- orifing 
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Advowton. 


« ſecular plea be holden in the times aforeſaid ; but that. alt theſe times 
e be given for prayer to god, and to appeaſe debate, and to accord 
ay them that be at diſcord, "Ang to gather the fruits of the earth, where. 
« of the people may live, which are works of * and charity. 
2 [i it. 204. . HE 5 


By the 13 E d. f. ſt. T. c. 5. Whereas of ad wowſons of churches the 
17 
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bat Veen uſed in the rec Fen that <vhen any 1 710 richt to prefent, had 


preſented to any church whoſe clerk c ednitte d, he that Was very patron 
could mot FECOTET b1S Somalis: but enly by a Wril of right, which ſhould. 
be tried 5 baliel oi by great e, e heirs within age, by froeud, or 
"elfe by meg! gencè Ll their WOraens, aud heirs both of great. nd mean eſtate, 
FR nog gone e or. fraud of lenanis by the courteſy, women tenants in dower, or 
Ct, 


heres, for "dis of life, or jer years, or in fee tail, were many times dif- 
herited of their advorfons, or at leaſt. (which was the better 7 r them) 
were driven to their writ of: Tight, in which caſe hitherto they were ut 'erly 
difmberited ; it is provided, thet ſuch prefertments TOR not be ſo prejudicial 
to the right. heir, or to them unto when juch cavow/eons ought to. 5 a ſte er 
the death of any: perſons 3. For as often as any, ME 9 right „ doth preſent 
during the Hime that' ſuch beirs are in bar l : r during the 0091 5 of Tenants 


me of — — 
7 7 5 
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Advowlon. 
el ve. d anioug juſti 's in <orit of darreiu preſentment and quare impedit, | in this 
rci m if the defendant alledgeth plenarty of the church of his own preſenta- 
75 o, FAY 7 Tag [ral not fail by reaſon of the plenarty; ſo that the writ be pur- 
Ch. fel: within fix months, Ib“ he cannot recover his preſentation within the ſix 
Months. 4. 1d cohere it chanceth, that after the death of the anceſter of Hin 
at pr efertted 1 his clerk unto a church, the ſame advowſen is affigned in dower 


ts ; any a woman, or to tenant by the curteſy, which do preſent, and after the 
veath of ſuch tenants the very heir is diſturbed to preſent when the church is 


wid, it is provided, that tr ain henceforth it ſball be in the election of the 
party difturbed, whether he will ſue a writ of quare impedit, or of darrein 


preſentment. The ſame a. be obſerved in adouwſons demijed for term of life, 


. years; o, in fee tail. l. 2. 


Aud ſrom henceforth in writs ef gare impedit and darrein preſentment, 
damages ſpall be exwerded, that is to wit, if the time of fix months paſs by the 
diſturbance of any, ſo that the biſhop do confer to the church, and the very Pa- 
tron loſeth his preſentaticn for that time; damages ſhall be awarded for t<9 


wears value of the church. And if the fix wi, 4 be not paſſed, but the pre- 


fentment be deraigned within the ſaid time, then damages ſhall be awarded ts 
the balf year's velue of the church. And if the diſturber have not wheres} 


ie may recompence damages, in caſe where the biſhop conferreth by lapſe of 


ime; he fall be puniſhed Ly two years impriſonment ;, and if the advocaſon be 


 deraigned within the half year; yet 7 a:feurver ſhall be puniſhed 2. the or 


foument of half a year. 1. 


And from henceforth writs ball be granted for chapels, prebends, vicarages, 


hoſpitals, abbies, priories, and other houſes which be of the advowjons of other 


men, that have not been uſed to be granted before. And when the. parſen of 


any church is diſturbed to demand tithes in the next pariſh by a writ of indica. 
vil; the patron of the parſon fo diſturbed fhall have a writ to demand the ad- 
Dor -oſon of the tithes being in demand; and when it is deraigned, then ſhall the. 


Plea paſs in the court chrifrian, « as far TR th as it is en ot in le King's 
court, 1. oo 


S. 1. That where any y having 1 1⁰ right to preſent, had 1 6 By this 
it appeareth, that no plenarty doth put the patron that hath title to pre- 


ſent, out of poſſeſſion, but only plenarty by preſentation : but plenarty 


by collation doth Pur "ak chat had right to See out of Poſſeſſion. 
1 Inſt. 344. 2 Inſt. 350 


Had . to. any his >] This i 18 intended of a church preſenta: | 


tive, 2 Inſt, 3 


Whoſe clerk cp 3 Albeit that admitted in its proper ſenſe is, 
when the biſhop upon examination findeth him able; yet here it is taken 
for inititution: becauſe that before inſtitution, the rightful patron is not 
put out of poileſſion, And it is to be obſerved, that by the inſtitution 


the church, as to all common perſons, is full as to the ſpiritualty, that is, 
the cure of fouls, which the biſhop by the act of inſtitution hath com- 


mi: ec! to him; but before induction, the parſon hath not the temporal 
ties belonging to his rectory. 2 inp. 356, 


. gs But 


tion 


E 18, 


-0M- 
oral- 


But 


| Advowſon; 


But the hah i is not full againſt the king before induction; b 
in the king's caſe plenar ty 18 0 be intended of a full and compleat ple: 


narty, as well to the temporalties as to the ſpiritualty. 2 6b: ft. 256. 


And if there be an uſurpation upon the king, by a comple: i p! cnarty ; 


the king cannot preſent to the church, before he hath removed the in. 
cumbent by quare 1mpedit ; leſt contentions might grow in the church 


441.60 


between the ſeveral claimers of the bcnefice, to the difturbance or bin- 


— 


drance of divine . and this Was by the con e 2: Haft. 
357 5 


But in that caſe, the king i is only put out of po fleſnon as to the be ing 


ing of an action; but the Inheritance of the advow 1on is not de eveſted out 155 
of him. 2 Int. 357. Gd ia = 


He that was very patron could not recover B. ade 61 At the com- 
mon law, if a ſtranger had preſented his clerk, and he had been admit- 
ted and inſtituted to a church, whereof any fubject had been lawful pa- 
tron; the patron had no other remedy to recover his advowſon, but a writ 


f right of advowſon, wherein the incumbent was not to be- removed. 


And ſo it was at the common law, if an uſurpation had been had upon 
an infant or feme covert, having an advor wion by deſcent, or upon tenant 
for life, or the like; the infanr, eme covert, and he in the reverſion were 


driven to their writ of right of advowſon; for at the common law, if the 


church were once full, the incumbent could not be removed, and ple- 


narty generally was a good plea in a quare impedit or aſſiſe of darrcin 
| preſentm ent, and the l of this was, to the intent that the incumbent 


might quietly intend and apply himſelf to his {piritual charge; and the 


Jaw did intend, th at the biſhop that had cure of fouls within his dioceſe, 
would admit and inſtitute an able man for the diſcharge of the ſpiricua] 


function, and that the biſhop would do right to every patron within his 
dioceſe. But at the common law, if any had uſurped upon the king, 
and his preſentee had been admitted inſtituted and inducted (For Wit. 5 
out induction the church had not been full againſt tte king), the king 


might have removed him by quare impedit, and have been reſtored to 


his Preſentation; for therein he hath a prerogative, that nullum tempus. 
occurrit regi; but he could not preſent, for the plenarty barred him of 
that, neither could he remove him ar, way but by action, to the end 
the church might be the more quiet ui the mean time; neither did the 
king recover 3 in his quare impedit at the common law. But 

chis ſtatute hath altered che common law 1 in all theſe caſes. I Inſt. 344. 


2 Inſt. 356. 


But only by a writ of riht] This is to be underſtood, where the pa- 
tron had a fee ſimple, and that he or ſome of his anceſtors had preſcnted: 


but if the patron claimed the fee ſimple of the advowſon by purchs e, and 


had never preſented; there he could have no writ of right of advowſon, 

but before this ſtatute had loſt the advowſon. And likcwiſe if tenant in 

rail, or tenant for life had ſuffered any ufurpation ; they had been reme- 
Vor. 1. | 1 | © Oe 


26 


358. 


Advowſon, 


dies by the common law, becauſe they could have no writ of right. = 


2 Inſt. 357. 


Which fhould be tried by battel] This is an ancient trial: in our law, 
which the defendant might chuſe in divers TR as eipecually here! in a 


writ of right, 


Or by great affſe) This, in | general, is a writ that lies, where any 


man is put out of his lands or tene: ments, or of any profit to be taken 1 in 
A certain place; and lo, diſſeiſed of his freehold. Terms of the Z. 


Tis provided, that ſuch preſe ntments] The words before going, to 


| which theſe have reference, extend only to heirs in ward; but theſe words 


Yy 


are to be expounded cf ſuch preſentments as are within the ſame miſ- 
chief: and therefore this act extends to he1rs of ad owtons, tho! they be 
out of ward. 2 ſoft. 357. | 5 
Shall not be ſo prejud: 18a to the right heirs.] This act relieveth only in- 
fants that have advowſons by deſcent ; for if an infant have an advowſon 
by purchaſe, he rema uneth at the common lay, and | 18. not remedied wy 


this act. 2 Inſt. 3 


And this being 5 1 that fupprefſerh wrong, and advaniceth right, doth 
bind the king, tho he be not named in the act. 2 Iuſt. 338. 


Or to them unto co hem fuch advowſons ought to revert after the death of 
any perſons] That is, to thoſe heirs that have the reverſion of the ad- 


vowſon by deſcent ; but the heir of him in the remainder is not within 
| the purview of this act. 2 Inſt. 35 8. 


Aſter the death of any per ſons] That is, of tenant by the curteſy, . 
nant in dower, or otherwiſe for life, or for years, or in fee tail. 2 Iuſt. 


The ſame Pall be obferved in . ah unto . being of the 
inheritance of wives] But if a teme covert hath an advowſon by pur- 
chaſe, and not by 1 inheritance ſhe is not within the remedy of this act. 


2 Io. 359. 


Alſo religic 45 men, 0s biſhops, afchdiatons. parſons af * and other 


ſpiritual men ſhall be aided by this ſtatute! By this preſentation and uſurp- 


ation in time of vacation, albeit the freehold and inheritance is in abey- 


| ance; yet the uſurper gaineth a fee ſimple in the advowſon : like as if 
one entreth into lands during the vacation, and claimeth the ſame as his 

_ Inheritance, he gaineth an inheritance by wrong. But yet as the dying 
ſeiſcd of lands in that caſe during the vacation ſhall not take away the 


entry of the ſucceſſor, no more ſhall the uſurpation during the vacation 
take away his right of preſentation when the church becomes void ; 


and it he be diſturbed he ſhall have his quare impedit. 2 Iuſt. 359. = 
S. 2. The plea ſhall not fail by reaſon of the plenarty] By the common 


law, plenarty betore the writ of quare impedit brought was a good plea, 
| but 


Advowſon, 


but plenarty hanging the writ was. no bar at the common Jaw; but now 
by this ſtatute, plenarty i is no plea in a quare impedit or darrein preſent- 
ment, unleſs it be by the ſpace of fix months before the quare impedir 
* brought ; for if the rightful patron bring his action within the fix . 
it is maintainable by this ſtatute: which ſhort purview doth. remedy 1 Mm: 


ny miſchiefs at the common law. 2 Taft. 260 


But this doth not bind the king ; for plenarty by che ſpace of fi I 
months is no bar REAL him : for he may have his quare impedit WER ” 7 


he will; and that, whether he claimeth in the Fight of his 0 crown, or 
the right of a ſubject. 2 Inſt. 360. 


So that the writ be purchaſed within fox months] And Pee auſe 3 5 : 
computation doth concern the church, it 1s great re aſon that it ſhall be 
made ns. to the computation of the church, which churchmen do 


beſt know d therefore the computation ſhall be made according to the 


kalendar for one half year; and not accounting twenty eight Sys: to the 
month. 2 Inft. 360. „ 5 „ 

The very heir is diſturl id to preſet] ker the heir in reverſion is L 
; provided for, and not the lefior himſelf. And albeit tenant by curteſy, 


tenant in dower, tenant for life, or tenant. in tail preſented laſt; yet the 


heir, to whom the reverſion faileth in poſſeſſion, ſhall have by this 
branch an aſſiſe of darrein preſentment, albeit the heir or bis anceſtor did 
not immediately preſent before. 2 Iuſt. 361. 5 | 


S. 3. Dameges ſhell be at: -2rded] Before the making of this act, the 
| plain? | in a quare impedit rec overed no damages, leſt any profit the p- 
tron ſhould take ſhould ſavour of fimony, w which the common law did 
deteſt. And this is the cauſe that the king in a quare impedit recovereth 
no damages; becauſe he could recover none by the common law, and 5 


the king i is not within the purview of this clauſe. 2 If. 36 


And Toraſmuch as no damages were in a quare impedit at the common 
— 

law, and this act after the ſtatute of Gloceſter (which gave coſts in'cer- 

tain caſes) giveth damages only ; therefore | in this caſe the e K ſhal 1} 


recover NO coſts. 2 Inſt. 302. 


But in the caſe of Holt and Holland, a. 33 C. 2. N che queſtion 
was, whether the plaintiff in a quare impedit ſhould have colts, it Was 
ruled, that if it is a quare impedit I the common law, there can be no 
coſts 3 if by ſtatute, there mult be coſts : and if the church is full of the 
defendant by inſtitution, then it is a quare impedit within this ſtatute ot 
the 13 Ed. 1. c. 5. not, it is at the common law. Si. 25. 


So that the biſnop do confer to the cl Durcb] © Albeit the biſhop hath not 


. collared, yet if he hath the right of collation, the plaintiff all, it he 


will, recover double damages within the meaning of this act. But if, 


notwithſtanding the biſhop's title to collate, the church remaineth void, 
the plaintiff may recover his preſenta tion; and if he doth, the damages 
ſhall be only for half a year : in which caſe 1 hath his clektion, either to 

leſe his preſentation, and have double damages; or to have his preſenta- 
ti on wich lingle damages. 2 Lit. 9 een 


— — — 2 4 
>” — 


— — — — 
oy 


— 
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and therefore this act doth give the patr on, whoſe clerk is prohibited, a 
writ of right of advowſon of tithes ; anc 1 the right be tried for the de- 
mandant, the cauſe ſhall be removed into the court chriſtian, 2 Inſt. Y 


Advowlon. 


Fur two years value of the church] And this ſhall be accounted accord- 


ing to the true value, as the ſame may be letten. 2 Iſt. 362. 


8. 4- Shall have a writ to demand the advowſon of the tithes] By the 


common law, if the incumbent of one patron demanded tithes againſt the 
incumbent of another patron, the writ of indicavit did lie; for that the 
night of the patronage ſhould come in queſtion : for by the preſentation of 


the patron, his incumbent is to have the tithes, which are the profits of - 


the church. And in a writ of light of advowſon, the patron ſhall alledge 


To EDO, in his incumbent in taking of che great and ſmall tithes; and 
ore if the right of tithes Came in qué ition, that concerned the right 


v1 2G 50 e, the writ of indicavit did lie. 2 Inf. 363. 


The mi ieief before this ſtatute was, that Js 2 8 right of ches 
ale not be tried between the two perſons after che indicavit granted, 
zerſon prohibited was without remedy for trial of the right of tithes; 


263. 
But what if the patron kath bes an ed ihe life; 6 as he cannot have 


this writ of right of advowſon; what remedy ſhall be had for trial of the 


right of tithes in this caſe? It ſeemeth, that by conſtruction of this ſta- 


tute, the defendant in the indicavit, appearing upon the attachment, ſhall 


plead to the right of the tithes in the king 5 Court : or REI he ſhall | 


: be without remedy. '2 Tat, 364. 


By the 13 Ed. 1. f. 1. c. 30. Afr ſes of lirrein e and os. 


tions of quare impedit Por 2 4455 mined in their own ſhire, before one juſtice 


of the bench, and one knight, at a day and place certain in the bench affeened, 


_ whether the ns £01,Jent o, not; and there the Judgment ſpall be . in. 
 mediately.. 


- The 5 of: making this attic” was in 1 reſpect of the danger. of | 
lapſe; and therefore in favour of the patrons it is provided, that che ju- 


| Aces of niſi prius ſhall have Power to give Judgment 1 in theſe two acti- 


QNS. 2 Iuſt. 424 


And altho the words he. that TER the judgment ſhall be given imme- 
diately , yet if the juſtices of niſi prius do not give judgment, upon the 
return of the poſtea judgment may be given by the court co which the 


return is made: for 1 theſe words the higher court is not reſtrained. 


a 1 
And this 44. giving to the juſtices of nili prius power to give judg- 


zent, they have the: Oy a power incluſive, as incident thereunto, given 
them to award execution, that is, a writ to the biſhop. But that writ 


18 not returnable: But Alter the record be returned into the common 
bench, if the fornier writ be not executed, that court may g grant a writ 
of ſicut alias, returnable 1 into chat court. 2 I. it, 424: 


By 


EFF OS 0 OT 


ful patron doth 1 in due form of law, w1 
ſent 4 clerk to a preſeiitaiive living, in time of peace (when the courts 
2 open, aud confequently the r: :ghtful — 1s at UDerty to bring his 


Advowlon. 5 


* the 34 Ed. 1. ſt. 1. (de conjuntiim feoffatis): e as pleas 


in court ſpiritual heretofore had many times unmeet delays, for that our writ 
that is called indicavit was many times brought before the judges, of fuch 
matters when they were begun, and thereupon our chief Juſtices could not pro- 


ceed lacofully nor in due manner to award a writ of conſultation upon ſuch 


manner of proceſs ; it is agreed, that ſuch a writ of indicavit ſhall not be 
granted from henceforth to any, before the matter hanging in the ſpiritual 
cours between the parties be recorded, and that our chancellor ſhall ve 4 cer- 


fed thereof by the 1 1 and pres 5 ihe bel, 


By the fat af Seals: clerk. 9 ba. 2. ff. 1. TT, bad 4; rife 
upon the right of tithes, having its original from the 5 of paironege, and 


9 


the quantity of the ſame tithes do come unto the fourth part of the goods of _ 


_ the church; the king's Fromm ſhall bold My. oo toe cauſe come 8 
4 Juage ſor tual, 


By the 12 Ed. 2. c. © | to the inqueſts ts be token upon. + W/IHS. af 


, quare rmpedit, il ſhall be 455 as is contained in the ſtatute of the 13 Ed. 1. 
ſt. 1. c. 30. And the juſtices je ſhall have power 10 record nonſuits and "Je faults 

in the country,” and to give judgment thereupon, as they de in the bench, and 
there to report that which they have done, and there to be inrolled. And if 


it happen that the juſtice or juſtices that ſhall be Al. oned 10 take ſuch ing. os 


in the country do not come, or if they come into the country al the day aff oned, 


yet the a and Perſons o a 22 1 a To their d. ay in the Vench. 5 


By the 14 Ed. 3. ft. 1. C. 16. The juſtices of "aff I” niſi pri {us Gall 


have power to give judgment in ihe cum 711 F pres. of darrein preſent nen! 
end quare meats. 


By the 1 Mar. ſeſſ. 2. E. 5. ere by the fate f tbe 32 II. 8. 


c. 2. in ſome caſes preſcription is limited to ft: ily years, and in other caſes to 
fifty years, which being not diſproved ſpall after irie] had be a bar for ever 


to all writs in ſuch caſes ; and a doubt hath been «whether the ſam? fog all-ex- 
tend to a writ. of right of advowſun, 2 Quare liupedit, jure patronat: Sy. "Or 


afiſe of derrein preſentment, where the clit anno! lay i the eſplees, ſeiſin, 


en preſentment in him, his anceſtors, Gr ele ys or in him or them ty 
<obom they claim, within J. ixty years next bet, is enatted, tyat the fame. 


hall not extend to any writ of right of ace dae guare fin, edit; or Alliſe of 


Adarrein preſentment, ner jus patr mats: pt =t4 by all perſons MOV MOntam 
An purſue the fame GS the N 't have done be e 1.90 GR? 1/54 of the aid 5 


aft 


_— hath been generally rece ved for law, 
ithout any corrupt contract, pre- 


9 are _ 


that if one —.— 18 not a right⸗ 


” ” —— 
— — — — — N * 


— iS 
p . * 
„„ 
R N 
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Advowſort, 


quare impedit within the ſix months if he vleaſeth), and ſuch preſenta- | 


tion taketh effect, and inſtitution and induction be had thereupon, and 
the clerk remains fix months in poſieſſion before the true patron com- 


: menceth his ſuit; he thereby becomes a lawtul incumbent, and may en- 
joy the living during his life. And altho' formerly the true patron might, 
on the next "avoidance, recover his ancient right in many caſes, yet he 
could not do it in all; but in ſome was tor ever barred of any remedy, 
But now by the ſtatute of che 7 An. c. 18. Foraſmuch as the pleading 


in a quare impedit is found very aifficult, whereby many patrons are either 


defeated of their Tights of preſent ation, or put to great charge and trouble 


to recover their right ; it 15 therefore ena, Zed, that no nſurpation upon ay 
avoidance in any church, vicarage, or other ecclefiaſtical promotion, Shall aij- 


place the eſtate or intereſs of any perſon intitled 10 the advbeſon or patron- 


age thereof, or turn it 75 a right ; but he that would have had a right if 


uo uſurpation had been, may pre ſent or maintain his quare impedit upon the 
ners or any other avoidance ( (if 0 Nau bed ) notti Nanding uch aſus e 


Watl. c. 7. , 8 


By tl the 20 G. 2. C. 32. Al itles and ſuits and bio of quare 7 Tecl, 
are excepted out of the general pardon granted by that act. 

By the 24 G. 2. c. 48. intitled, An act for the abbreviation of Mi- 
chaelmaſs term : —IWhereas before the making f this act, all writs of ſum- 


ONS lo Warrant again ift the vouchers 255 common recoveries had, in writs f 
entry, and writs of right of advowſon, were made for de returns incluſive ; 
for the more ſpeedy per fe Jing of ſuch recovery, it is enafted, that every fuch 


writ of ſummons, io warrant BER the appearance of the tenait lo every auch 


writ of entry and wr it of right of advowlon, ſhall be aoriaged to four Fe: 
| turns mndlufioe.” 8. | | 


: An aſſiſe of 1 arrein preſentment no man can have, without alledging a * 


5 Preſentment in his own time. 2 Inft. 355. 


A writ of right of advowſon a purchaſer cannot have, without alledain 
a preſentation in his own time: But a quare impedit a purchaſer may 
have, and alledge a Preſentation in him from whom he Purchaſed ho 7 


no. 
= 


lame; and to that end was the quare 8 Proviged, for remedy of 
ſuch purchaſers. 2 If. 355. 


And ſceing the writ of quare impedit doth lie for all perſons who : 
may maintain an aſſiſe of darrein preſentment, it ſeems to be the ſafeſt 


courſe to bring that writ up on any diſturbance : But altho' it be ſaid, 
that a man may in many caſes have either writ,” yet in no caſe can he 


maintain both; therefore if the plaintiff hath brought a quare impedit 
upon a diſturbance, and hanging the fame, doth bring an aſſiſe of darrein 
preſentment againſt t the ſame defendants, the dctendants — 4 in pleading 


ſhew this ſpecial matter in certain, and aver that both writs are upon 


the ſame avoidance, and the writ of darrein preſentment will 4s 3bated. 
And it an aſſiſe of darrein preſentment be firſt brought, and after that 
4 quare impedit for the ſame avoidance ; the alliſe ſhall abate, and the 


1 Es 4 _quarg 


Advowlon. 
quare impedit ſnall ſtand; for the quare impedit 1 18 of an n higher nature 
than the aſſiſe. Walſ. c. 22. 


When by the judgment in a quare impedir the inheritance, ſtate,” or | 
intereſt of the patron that pretented is to be deveſted, ſuch pa tron ought 
to be named in the writ; becauſe the patronage ſhould: elſe be reco- 


vered againſt him who had nothing 1 in the patronage, namely, the clerk 
and it is not reaſon that he who 15 patron ſhould be diſpolleſied, and 


ouſted of his patronage 2, When he is a tranger and not e to cle ac- 5 
tion, eſpecially when he may be made a pat "ty. Halſ. c. 24. N 
And not only the patron, but allo his incumbent, mu it be named in 


the writ; for if an mcumbent at the time of purchaing the original 


writ be i and inſtituted at the preſentation of any one, altho” the - 
: ordinary and his patron be named, ye t ſuch incumbent that is not men- 


tioned ſhall not be removed, but only the 1 Mronage recovered... a. 45 
C204 | SO 
And in ſome caſts it is neceſſary alſo to name the or Jinar: y in the RY 


for if the patron. be diſturbed in preſenting, and the ch urch be not 
filled, the ordinary is to be named in the writ, or ele he will collate 
; hanging the ſuit by lapſe ; whereas if he be named, herr mult ei ther gil 
claim, and then judgment may be had 1 Hi im, or elſe he mult 
plead, and ſo allow himſelf to be a diſturber, and being mad ie party to 
the action, he is barred of the advantage of lapſc. J 4. c. 24. _— 


1 „ 
Quare impedit is a poſſeſſory action, and the erefo; e not to be main- 


rained without a poſſeſſion; for which reaſon the plaintiff muſt als Ways 
declare upon a preſentation made by himſelf or his anceſtor, or one __ 
whoſe eſtate he hath, or by the grantee of the next avoidance, or Dy 


his leſſee for life, or for years.. 3 Falk. 2933. 
But yet the want thereof may be cured by ver erdict. Str. 1006. 
In all writs of quare impedit, the teſt of the writ ought to be m ade 


: the very day it is taken out, and not at any” time before; and this by 
reaſon of the lapſe. Watſ. c. 23. | 


The proceſs in quare impedit are ſummons, ane; and diſiteſ 


peremptory. And the ſheriff muit ſummon the defendant by good fum- _ 
moners, and return their names upon the original writ, and not return 
common ſummoners, as John Doe, and Richard Roe; for a writ of de- 
ceit lieth if the ſummons were not made indeed. But if the king be 


plaintiff, and the defendant be not ſummoned, nor attached, nor 1. 


trained, and the King hath Judgment by default, no writ of Gece it lie erh. 
* E. 26. 


By a conſtitution of archbiſhop Langton, If Ic are ed, to one 


and the fame church, the cuſtcdy thereof ſhall be given to neither of them. 


pendins the fuit. A 2 if the right of collating to ſuch church ſpall !opſe to | 


the biſhop ; in ſuch caſe, leſt either of 1he parties ſhould be prejudiced by the 


-biſhop's crilation;, who pull afterwards carry his cauſe. os to the vight of Pau. 
Tronoge, it is decreed, that the biſhop fhail collate neither of th ofe who have 
been pri/oated to the Jo church for ( 5 _ 1 conſent /E volp the 
palrgis, Lind. 215. — 
And 


RY 


1 


AdvboWſon. 


And by the ſtatute of the 3 Ed. 1. c. 28. None of the king's clerks, 


nor of any juſticer, fſoall receive the preſentment of any church, for the which 
any plea or debate is in the king's court, without ſpecial licence of the RING > 


and that the king forbidde!h, upon pain to laſe the church, and his ſervice. 
The miſchief before which act was, that pending 2 ſuit for a ch 


in the king's court, the one party or the otuer would preſent the chaplain 
of the king, or of jome of the judges, the more to countenance the one 


party, and diſcourage the other; and at that time the miſchief was 
greater, . becauſe if ths cleck of an uſurper was inſtituted, the true pa- 


| tron had no remedy, but by a writ of right of advowſon. 2 It. 212. 


And by the ſtatute of the 1 Kad. 1 it. I, c. 49. it is enacted as fol- 


| loweth : The chancellor, treaſurcr, juſtices, nor any of the king's council, no 


Clerk of the chancery, nor of the exchequer, nor of any juſtice or other ere 
nor auy of the king's houſe, 2 nor lay, ſhall not receive any church nor 
edvorſon of a church, land nor tenement in fee, by gift nor by purchaſe, 


nor to "fa m, nor by champerty, nor otherwiſe, ſo long as the thing is in plea 
before US C Before any of our officers; nor ſhall take no reward thereof 


And he thet doth contrary to this act, either himſelf or by another, or : nake 


any bargain, ſball be puniſhed al the King's Pleaſure, as well * that a : 
chafeth,” as he that doth ſell. 


In affiſe of darrein preſentment, fie of the jury ought to have te 


view of the church, to the intent that they _— put. the PROT into : 


poſſeſſion if he do recover. Watſ. c. 26. 
Judgment being given, the effects thereof are, cha 4 in an aſſiſe of 


darrein preſentment, "he that prevails ſhall recover the prefentment, and 
tix of the jury who had view of the church may put the plaintiff into 


poſſeſſion if he doth recover. In a quare impedit, he that recovers, re- 
covers the advowſon as well as the preſentment. But in both writs, by 


the very judgment abſolutely given there is tl effect of the judgment, 
that the incumbe ent that was in a church when the writ was brought, if 


5 


named in the writ, is actually removed; but if not named 1 in ch rit, he 1 
hall never be removed. Matſ. c. 28. 


Another effect of a judgment given in a quare e or darrein 
preſentment is, that he for whom the judgment is given ſhall recover as 


well his damages, as his preſentment and advowſon, by the aforeſaid ſta- 
are of the 13 "Ed. 1. ſt. 1. c. 5. Walf. c. 28. 


And the 3 ſhall have a writ to the biſhop to admit his clerk. 


Mall. S 28. 


By a conſtitution of archbiſhop 1 77 toben a man bath reco- 


wered bis right of patronage in the King's court, the king doth write to the 
biſhep or is any other <who hath power to grant inſtitution, that he admit the 


clerk preſented by ſuch perſon having ſo recovered as aforeſaid ; the clerk 
Preſcuted ſnail be freely admitted, if the benefice be vacant, and there be no 


other -eenoniea! impediment,” that the patron be not injured. But if the be- 


nefice be not vacant, the prelate may excuſe himſelf to the king or bis juſtices, 
by Gf cring, that becauſe the benefice is not vacant, he cannot therefore fulfil 


the king's m andale. B ie patron may, F be Pall. pr efent again th? 
a 3 ee 3 | perſon 


Advowlon. 


pe 5 who 3s in poſe on; that fo the right of 2 who hath 5 recover ed. 


may be declared for the future, 


Or to any other who hath Power to grant infitution] As, the "PR or 


archdeacon, or other ſuch like; who may have ſuch power by cuſtom, = 
preſcription, or ſpecial privilege. Lind. ; þ & 


Shall be freely admitted] That is, without making any inquiſition of : 
the right of patronage z becauſe it is enough, that the king by his letters 
_ reſtifith that he hath obtained the rig bt of patronage. in his court. 


Lind. 217. 


The king Toth write to the b: hop] Tl lat is, by v writ ing e out 0 tis 
court. And if the biſhop, upon receipt of the writ, doth not admit 


the clerk ; another writ ſhall iſfue, Which! 18 called the Wr it of ou non 


admiſit. Mals. E 81 


And it is ſaid, the very judgment in a quare impedit 3 is an amotion 
of the incumbent, tho' he continue {till the poſſeſſion de facto; and if 
the plaintiff be inf Riruted upon a-writ to the biſhop, the defendant cannot 
appeal; and if he doth, a prohibition lieth : becauſe in this caſe the 


biſhop acts as the king's nynier, and not as a Judge J'S Sole, [294 


Form of the grant of a Perpetoal advowſon, 


one part, and C. D. of —— 71 the county of + 


ſum of — 
before 


doth per N acknowledge, and himſelf therewith fully ſatisfied and pid, and 
thereof and of every part thereof doth hereby acquit releaſe and for eve rd: 2 


of lawful money of Great Britain, to him in hand paid at or 


charge the ſaid C. D. bis heirs executors and adminiſtrators and every of 


them by theſe preſents, And alſo for divers other good. cauſes and waluatl; 


given and granted, and by theſe preſents doth fully freely and abſolutely give 


and graut, unto the ſaid C. D. his heirs and affigns for ever, "All 7 5 
An (i | 


advowſn of the refory er parſenage of E. in the county 0 


in that om - year of the 


hi; 71 caling and delivery bereof, the receipt whereof he the ſaid A. B. 


33 


IIS ae mad: the - dey of 

reign of our ſovereion bord. — of Great Britain France and Ire- © 
b- loud king, defender of the faith, ond fo forth, and in the year. of our lord - 
3 8 Between A. B. of ——— ii the county of. — eſquire, of the 


| gentleman, of the _ 
_ other part ; Mitneſſeth, a the ſaid A. B. for and in confideration of the 


. conſiderations him the ſaid A. B. thereunto moving, he the ſaid A. B. Halb 


the eſiate right title intereſt property claim and demand whatſuover of. Ph 


the foid A. B. of in and to the ſ- uid ado wſon, and to the donation pr el 5 
tation and free diſpoſition and night of patronage of the ſaid church: To 
have and to hold the ſaid advou wjon and premiſes eforeſaid hereby given and 


granted, or meant mentioned or intended to be hereby given and granted, e WD. :.. 


the appurtenances. unto him the ſaid C. D. his heirs and he, to ond for 


the fole and only proper uſe and behoof of the aid C. D his heirs and aſ- 


Jens for ever, and to and for no 5 uſe intent or Purpoſe whatjoever. 
Vol. I. 8 5 rd nd 
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And the ſaid A. B. hath granted, and by theſe preſents doth grant for hin- 


felf aud his heirs, that they will warrant io the ſaid C. D. and bis heirs 
the afcrejaid advowſen of the ſaid church and premiſſes aforeſaid and every 
of them, with the appurtenances, undo him the ſaid C. D. his heirs and «- 
ſigns, againfl hin the jaid A. B. his heirs and aſſigns, and againſt all per- 
ſons whatſoever claimimg or to claim the ſame, or any right or title thereunto 


4 1 


by from or under him them or any of them. And the ſaid A. B. doth beret. 


for himfelf his heirs executors end adminiſtrators, covenent premiſe gront an 
agree to and with the ſaid C. D. his heirs execrtors adininiſtrators and , gu, 


and to and with every of them by theſe preſents, in manner and form follow. 
ing; that is to ſay, that he the ſaid A. B. is at the time of the jealng an 


delivery hereof, and until the execution of theſe preſents, the true right ani 


undoubted patron of the ſaid church of E. and of the vefory aforeſaid, and 
hath good right, full power, and lawful and avſclute authority, ts grant © 
and convey the ſame to the ſaid C. D. his heirs end offigns in mona gi 
form as aforeſaid : And that it fhall and may be lawful to ond for the ſail 


C. D. his heirs and afſiens, from time to time, and at all times fer ever 


hereafter, whenever the ſaid church ſhall or may, by the death, reſignation, 
deprivation, cefſion, or change of all or any the reftors or incumbents thereof, 
or otherwiſe, happen to become vacant, To preſent ſome other honeft learned 


and well qualified clerk, to ſucceed in the ſaid church as the reftor or parſe! 


thereof, and to do all other acts which to the office of patron of the ſaid rec- 
tory doth of right belong or appertain, as fully and amply as he the ſaid 
A. B. his heirs or affigns might or could do, if theſe preſents had not been 


made, without any let, ſuit, hindrance, moleſtation, interruption or diſturbance 
_ whatſoever of or from him the ſaid A. B. his heirs or aſſigns, or any other 


claiming under him, them, or any of them: And that he the ſaid A. B. his 
heirs and aſſigus, and all other perſons whatſoever having or claiming any 


right or title to the ſaid advowſon under him or them, ſhall and will from 


time to time, and at all times hereafter, upon the reaſonable requeſt, and at 
the proper coſt and charges of the ſaid C. D. his heirs and afſigns, in the lazv, 
make, do, levy, execute and ſuffer all and every ſuch further and. other laws- 
ful and reaſonable act and atts, grant and grants, conveyances and aſſurances 


in the law whatſoever, for the further, better, and more Perfect and abſolute 


granting, conveying, and aſſuring of the ſaid advowſen of the ſaid church 19 


the ſaid C. D. his heirs and aſſigns, be it by grant, confirmation, fine, or 
recovery, or in any otker manner, as by the ſaid C. D. his heirs and afſions, ' 


or his or their counſel learned in the law, ſhall be reaſonably deviſed, adviſed 
or required: All which further and other aſſurance and aſſurances, ſo to be 


made of the ſaid premiſſes, ſhall be and enure, and ſhall be adjudged deemed 


and taken to be and enure, and are hereby declared to be and enure, to the 


| fole only and proper uſe of the ſaid C. D. his heirs and ans fon ever, and 


to and for no other uſe intent or purpoſe whatſoever. In witneſs whereof ile 


parties aboveſaid to theſe preſents have interchangeably ſet their hands and ; 
ſeals, the day and year firſt above written. SN 


Grant 


me 


E Sa made the =—— . day 


Advowſon., 


Grant of : a next avoidance. 


of the one part, and C. D. of — 


conſiderations him the ſaid A.B. thereunto moving, hath given and granted 


and doth by theſe preſents give and grant unto the ſaid C. D. his executors i 
adminiſtrators and alſigns, the firſt and next donation nomination preſentation : 
and free 2 ttion of the rectory or parſonage of the church of E. in the 
county of F. And that it ſhall and may be lawful to and for the ſaid C. D. 
his executors adminiſtrators and aſſigns, whenſoever, howſcever, and by what- 
cover means, by death reſignation privation ceſſion permutation or by any 
. other ways or means whatſoever the aforeſaid church of E. ſhall firſt or next 


happen ts be void, to preſent any one fitting honeſt and learned man there- 
unto; and to do all other things which belong to the office and duly of a pa- 


tron; and to do, for the fulfilling cj ſuch firſt and next vacation or avoidance 
only, as fully and amply, as he the ſaid A. B. in that behalf might do if 


theſe preſents had not been made. And the ſaid A.B. doth hereby, 55 Him— 


ſelf his heirs executors adminiſtrators and alſigns, covenant promiſe and grant 
to and with the ſaid C. D. bis executors adminiſtrators and aſſigns, that he 

the ſaid A. B. hath full power and lawful authority to give grant ond diſ- 
poſe of the next preſentation of and in the aforeſaid refory and church of E. 


to the ſaid C. D. his executors adminiſtrators and aſfiens as aforeſaid. And 
further that he the ſaid A. B. his heirs or aſſigns ſhall wo; will from time to 


time and ot all times hercafter, at the reaſonable requeſt and coſts and charges | 


of him the ſaid C. D. his executors adminiflrators and affigns, make do and 


execute, or cauſe to be made done and executed, ſuch further and other reaſon- 
able act and acts, thing and things, conveyance and effurance in the law 
whatſoever, for the further better and more abſolute giving and granting e, 


the ſaid next preſentation of in and to the afereſaid reficry and church 0 


E. unto him the ſaid C. D. his executors adminiſtrators and Mens, as 5 


him the ſaid C. B. his executors adminiftrators and effigns, or his &r their 


counſel learned in the law, ſhall be reaſonably deviſed or adviſed aud equired. 5 
In witneſs whereof the parties to theſe preſents have hereunto Inter changeavly 
| ſet their Pands and feals the a} and TY firſt 19 5 Writlen, | = 


Agnus del. 'Sce Popet) 
Alienation of glebe lands. See Slebe lands. 
_ Alimony. Sce Marriage. 

Alms cheſt. See Church. 


F 2 Altarage. 


in the year * of 6 our ad 
| Between A. B. * —— yz thec county of =——= gentleman, 
in the county of — . gentleman, - 


of the other part, witneſſeth, that the ſaid A.B. for divers goud cauſes aui 
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two or three years before, upon hearing 


Par. Art. Gloſſ. Cad. 339. 


Altarage. 


LTARAGE comprehends not only the offerings made upon the 
altar; but alſo all the profit which accrues to the prieſt by reaſon 


of the altar, obventio altaris. God. Repertor. Canon. 339. 


Out of theſe, the religious aſſigned a portion to the vicar ; and foine- 


times the whole altarage Was allotted to him by the endowment. . 1d, I. 


trod. 51. 
Since the reformation, 08 . have ariſen, what, 40 were 


comprehended under the title of altaragium ; which were thus determined in 
a trial in the exchequer, M, 21 Eliz. viz: Upon hearing of the matter, 


between Ralph Turner, vicar of Weſt Haddon, and Edward Andrews ; 
it is ordered, that the ſaid vicar ſhall have by reaſon of the words al. 


 taragium cum manſo competent contained in the compoſition of the profits 


aſſigned for the vicar's maintenance, all ſuch things as he ought to have 


by theſe words according to the definition thereof” made by the reverend 
father in god John biſhop of London, upon conference with the civilians 
David Hewes judge of the admiralty, Bartholomew Clerk dean of the 


arches, John Gibſon, Henry Joanſe, Lawrence Hewes, and Edward 
Stanhope, all doctors of the civil law; that is to ſay, by altaraginm, 
tithes of wool, lambs, colts, calves, pigs, goſlings, chickens, butter, 


cheeſe, hemp, flax, honey, fruits, herbs + and ſuch other ſmall tithes, 


with Offerings that ſhall be due within the pariſh of Weſt Haddon, And 
the like was, for Norton in Northamptonſhire, in the ſame court within 
g. ordered in like manner. Ken. 

Yet it ſeems to be certain, that the religious when they lord the 
altarage in part or in whole-to the vicar or capellane, did mean only the 
cuſtomary and voluntary offerings at the altar, for ſome divine office or 


\ ſervice of the pricſt, and not any ſhare of the ſtanding hes, whether 
pPrædial or mixt. Ken. Par. Ant. Gloſſ. 


And in the caſe of Frozihn and the maſter and Perg of 92. Croſs, 


T. 1721; it was decreed, that where allaragium is mentioned in old 
endowments, and ſupported by uſage, it will extend to {mall fithes, but 
not otherwiſe. - Buab. 


It is moſt probable, that the greateſt nl revenue by allars, if not 


by altarages, in any one church within this realm, was in that of St. Pauls 


London. For when the chantries were granted to king Hen. 8. whereof 
there were 47 belonging to St. Pauls, there were in the ſame church at 
that time no leſs than 14 ſeveral altars. And altho' they were but chantry 
prieſts that officiated at them, and had their annual ſalaries on that ac- 


count, diſtünct from altarages in the proper ſenſe of oblations; yet in re- 
gard theſe annual profits accrued by their ſervice at the altar, they may 


not improperly be termed penſion altarages, tho' not oblation altara geg. 
God. Introd. 41. 


1 | Angles: | 
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Anabaptiſts. See Dilkenters. 


— —— 


Anabata. 


\ NABATA, is a cope or ſacerdotal veſtment, to cover the back 


4X and ſhoulders of the prieſt. Ken. Par. Ant. Gloſſ. v. Anabata, 


JJC 
1 NNALS, were maſſes ſaid in the romiſh church, for the ſpace of 5 


a year, or for any other time, either for the foul of a perſon de- 8 


ceaſcd, or for the benefit of a perſon living, or for both. Aplif. Parerg. 


190. 


Anniverlaries. 


A IVERS ARIES, were oilices celebrated, not only once at the 


end of the year, as obits were; but were to be performed every 


day throughout the year, for the ſoul of the deceaſed. hl. Parerg. 190. 


Anlwer. ; 


AFTER conteſtation of ſuit, and the oath of calumny taken by both: 
the litigants, the next thing which follows in courſe of practice, if 


2 ſuit proceeds, is the demanding and giving in of perſonal anſwers. 


Which are made in writing, to the ſeveral articles or poſitions of a libel, 


or to any other judicial matter exhibited in court. 5 
And theſe anfwers ought to be made, in very clear and certain terms; 


and upon the oath allo of the perſon that exhibits them, unleſs it be in a 
criminal cauſe, wherein no one is bound to accuſe himſelf... _ 1 5 
For perſonal anſwers are theref..re provided in law, that by the help of = 


them, the adyerſe party may be relieved in the matter of proof. And if 


theſe 


_ Anſwer. 
| theſe anſwers are not clear, full, and certain; they are deemed and taken 
in law as not given at all: and upon a motion made, the judge oughr, 
85 by an nterlocation. to enjoin new anſwers: it being the ſame thing to 
give no anſwer at all, as to give a general and inſufficient anſwer, 

A perſonal anſwer therefore ought to have theſe three qualities in it; 
Fi irſt, it ought to be pertinent to the matter in hand. „ it ought | 


to be abſolute and unconditional. And, e it 'oug ht to be clear and 
certain. Hl. Parerg. 65. 


Antiphonar. : 


Tun e e from Ari contr a, and. 2 fonts, 

is that book which containeth the invitatories, reſponſories, verſes, 

Collects, and whatever is ſaid Or ung in the es, called the ſeven 
hours, or Peer Lind. „„ 


| Apparitoz. 


- "Who; --* PPARITORS ⁰ called from that principal branch of their 


office, which confiſteth in ſummoning perſons to appear) are 


officers appointed to execute the Proper orders and decrees of the court. 
hl. Farerg. 6. Fo 


How ap-. 2. And theſe. are choſen by the eccleſiaſtical judges refoeftively z- who 
e may alſo remove them at their pleaſure, if they miſbchave themſelves 


in their office. Hl. Parerg. 68. 


1 ofice Pg 3. The Proper buſineſs and employment of an apparitor is, to attend ; 
duiy. in court, to receive ſuch commands as the judge ſhall pleaſe to iſſue forth; 


to convene and cite the defendants into court; to admoniſh or cite the 
parties in the production of witneſſes, and the like; and to make due 
return of the proceſs by him executed. Ayl. Parerg. 68. _ 
More particularly, his conduct is regulated by. the following canons 
and conſtitutions : | 
(1.) Otho. We do 8 er from henceforth letters ciratory.. in 
cauſes eccleſiaſtical ſhall not be ſent by thoſe who obtain them, nor by 
their meſſengers ; but the judge ſhall fend them by his own dg 
meſſenger, at the moderate expence of the perſon ſuing them out; o 
at leaſt the citation ſhall be directed to the dean of the deanry af pe To 
party to be cited dwelleth, who at the judge's commandment ſhall faith- 


fully execute the lame by himſelf or his certain and truly meſſenger. 
Athon, 63. : 
To 


heir 


Are. 
Urt.“ 


who 
lves 


tend. 


T th ; 
> the 
due 


* 


7 in 


r by 
thful 


* 


e the 
faith- 


ngcr. 


7 


not bind. 
- conſtitution, and ſhall be found bur denſome or injurious to the ſubje&s 
rs, ſhall be fevercly puniſhed, and be obliged to render 


: of their maſters 
To. ble | } We | _ ha ago 3 
OUD 0 * 10 3 wy avec ao &ricy cd. 


Apparttoꝛ. 


7 7 the 455 of the deanr J. That is, the rural dean, who had then 
m_ office and juriſcliction. „„ 
( 2.) Boniſace. We being ede to apply a remedy againſt thoſe 


eine and excelles, which the beadles or APPATITOTS « 5 ärchdeacens 
and deans occaſion to our ſubje ects, do. ordain, that when in order to ex- 


ecute their mandates or to do other things neceſſary, they come to the 


houſes of rectors vicars or curates, or of other prieſts. clerks or religious, 


they ſhall demand nothing of them by way of e on or Other dur): : 


but accepting with thanks What ſhail be ſet before them, they ſhall be 
content therewith. 


+» & 4 A 


LL ij 10 
pals ſentence of excommunication or interuict themſclves, nor denounce 


tuch ſentences paſſed by others, Without ſpecial e OPM from their 


principals : and if they ſhall preſume to do otherwiſe, ſuch ſentences ſhall 
And the beadles or apparitors who ſhall act Oy to this 


LING. 22 TJ. 


Or of other prieſts] As, ch antry Pri ON or other w ho performed obits 
or anniverſaries. id. 


(3.) Stratford. We As ordain, that every one e of our ſuffrags ns thall "WO : 


one "riding apparitor only, for his dioccſe; and that the archde acons of 
the ſeveral places within our province ſhall have one apparitor for eve ry 
deanry, not riding, but on foot: And they ſhall not ſtay with the rec- 

tors or vicars of churches at their charge more than one night and day in 


every quarter of a year, unleſs they be ſpecially invited by them : And 


they ſhall not make any collections of money at the general chapters; 
nor of wool, lambs, or other things at any other time ; but they maß 
And if more 
ſhall be deputed than is above expreſſed, or any of them ſhall be found 
_ temerario! ally” to act contrary to the premiſſes; they who depured them 
| ſhall be ſuſpended from their office and benefice until they ſhall remove 
ſuch perſons ſo deputed, and they who ſhall be fo deputed ſhall be for | 


accept with thanks what ſhall be treely given to them.“ 


ever ipſo facto ſuſpended from the office of apparitors. Lind. 225 


ENT” 


(4.) Can. 138. Foraſmuch as we are deſirous to redreſs ſuch abuſes and 


aggrievances, as are faid to grow by ſumners or apparitors; ve think it 


mcet that the multitude of apparitors be (as much as is poſſible) abridged 
or reſtrained: wherefore we decree and ordain, that no biſhop or arch- 
| deacon, or other their vicars or officials, or other interior ordinaries, 


ſhall depute or have more apparitors to ſerve in their juriſdictions reſpec- 
tively, than either they or their predeceſſors were accultomed to have 
thirty years before the publiſhing theſe our preſent conſtitutions, All 


ther ſhall they under any colour or pretence whatſoever cauſe or ſutfc 


their mandates to be executed by any meiieng-<rs or ſubſtitutes, unleſs. 


upon lame good cauſe to be i1t Known and approve ed 8 che ordinary of 


And th WY {thai 1 Ot EY ECute thor Co Preccpts by TRE e. 75 
ſengers or ſub-beadles, but in their own perſons. Ard they : 


the 
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which apparitors thail by chemielves Frirhfully - xccute their offices; nei- 


* 
: 
$7 
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Apparitoz. 


the alice, Moreover, they ſhall not take upon them the office of pro- 


moters or informers for the courc, Neither ſhall they exact more tees, 


than are in theſe our conſtitutions formerly preſcribed. And if either 
the number of the apparitors deputed ſhall exceed the aſſigned limita- 


tion, or any of the faid apparitors ſhall offend in any of the premiſſes; 


the perſons deputing them, it they be biſhops, ſha!l upon admonition of 
their ſuperior diſcharge the 15 rions uber the number ſo limited; if 


inferior ordinaries, they ſhall be tuſpe nded from the execution of their 
_ office, until they have diſmiſſed the e apparitors by them fo deputed; and 
the parties themicives fo deputed, ſhall for ever be removed from the 
office of apparitors, and - being fo removed they defift not from the 


exerciſe of their ſaid offices, let them be puniſhed by eccleſiaſtical cen- 
fures as perſons ou Provided, that if upon enper ener the 
number of the ſaid apparitors be too great in any dioceſe, in the judg- 


ment of the archbiſhop for the time being; they ſhall wu him be 10 


abridged, as he ſhall th ink meet and convenient. 


 Failhſully execute their 0005 ces] If a monition be awarded to an apparitor, 
to ſummon a man, and he upon the return of the monition avers that he 
had ſummoned him, when in truth he had not, and the defendant be 


thereupon excommunicated ;. an action on the caſc at common law will 


lie againſt the apparitor for the falſhood committed by him in his office, 


beſides the puniſhment inflicted on him by the eccleſiaſtical court for ſuch 


breach of truſt. Al. Parerg. 70: 2 Bulſt. 264. 

[Which kind- of puniſhmc nt of the: apparitor for miſvchaviour, is ; much | 
more regular than that which was inflicted by the famous Bogo de Clare 
{mentioned elſewhere in this book, under the title Plurality); whoſe 
ſervants, when the 2 5 tor went to ſerve a citation upon him in par- 


lament time, compel! ed the apparitor co eat boch the Citation and wa a. 
hl. Par 70% TIþ 


Office of promoters or inform: 7s for the court] H. 8. Cha: Carlion and 
Mill. Action upon the caſe, for that the defendant being an apparitor 
under the biſnop of Exeter, maliciouſly, and without colour or cauſe of 
ſuſpicion of incontinency, of his on proper malice, procured the plain- 


tiff ex officio, upon Pretence or fame of incontinency with one Edith 


{whereas there w as no ſuch farac nor juſt cauſe of fuſpicion), to be cited 
to the conſiſtory court, and there to be at great charges and vexation, 


Until he was cleared by ſentence; which was to his great diſcredit and 


cauſe of great expences and loſſes; for Which the action is brought. 
Upon not guilty pleaded, and found for the plaintiff, it was moved in 
arreſt of judgment, that in this calc an action lieth not; for he did no- 
thing but as an informer, a nd by virtue of his office. But all the court 
neld, foraſmuch as it is alledged that he did maliciouſly and without 


— colour-of- ſuſpicion cauſe him to be TVs upon pretence of fame where 
there was no offence comnutte d, and it is RED. that there was not any 


ſuch fame, and he is found cullty thereof, therefore the action well lieth. 
(ro. Car. 291. | | - ns” 


Neither 


on 28?" 7 


5 "Whither bol. they xa? more foes, than are in theſe our ronſiitution For 

55 | 1975 preſcribed] That 1 is, in Can. 1 25. e 18 ſpecified under the title 
. Fees. | 

Ef ——— — — ¶4mã4 w A ˙ 
1 18 5 | 5 

1 „„ Appeal. 

© 15: HERE. were no appe als to the pope out of England, before Otigin of ap. 
8 1 the reign of king Stephen; when they were introduced 1 by Pals io Rome. 
6e OY de Blois, bi hop of Wincheſter, the pope's legate. Not but at- 

1 tempts had been made before that time, to carry appcals to Rome, 

g Which were vigorouſly withſtood by the nation; as appears by the con 


plaint of the pope in the reign. of Henry the firſt, that the bing W ould. 
 tuſter no appeals to be made to him; and before that, in the reign of 
: William Rufus, the biſhops and barons told Anſelm (who was attempt- 
. | ing it) that it was a thing unheard of for any One to go to Rome that 3 CH 
F by way of appeal) without the king's leave. And tho' this point was 
| yielded in the reign of king Stephen, yet his ſucceſſor Henry the ſccond 
' reſumed and maintained it, as appears by the conſtitutions of Clarendon, 
which provide for the courſe of appeals within the realm, ſo as that fur- 
2 ther proceſs be not made, without the king's aſſent. And afterwards, 
1 in the parliament of Northampton, the conſtitutions of Clarendon were 
renewed, and in the reigns of Richard the firſt and king John, we and 
new complaints of the little regard paid to thoſe appeals; for which alſo 
1 divers perſons were impriſoned in the reigns of Edward the firſt, EG- 
TE: Ward the ſecond, and Edward the third. Gz#/. 83. 4 If. 341. 


Nevertheleſs, appeals to Rome ſtill obtained, until the reign of king 


1 Ty Henry the eighth, when they were finally aboliſhed by the akutes of the 

y a 24 H. 8. c. 12. and 25 H. 8. c. 19, (here following) 
55 2. By the 24 H. 8. c. 12. All cauſes tetamentary, e 85 matrimony. . o 
„„ an divorces, Fights of tithes, oblations, and obventions ſhall be finally deter- Home aba- 
l mined within the king's juriſdiction and authority, aud not elſewhere ;, any oy” 

[ foreign appeals to the ſee of Rome, or io any other foreign courts or Polen 

ONTO + rates, to the let or impediment thereof in any wiſe notwith Nanding. And if 
1 any perſon ſhall procure from the ſee of Rome or any other foreign court any 
appeal in any the cauſes aforeſaid, or execute any proceſs conceſ ing the ſam, 

955 de Hall incur à præmunire. ſ. 2, 4. 


And by the 25 H. 8. c. 19. No inanuer of appeals 2 be had out of 
this realm to the v1/hop or fee of Rome, in any cauſes or matters whatſoever ; 
vat all manner of appeals, of what nature er condition ſoever they be, hail 
be made and bad after ſuch form and condition, as is limited for appeals in 
ca!fes of matrimony, tithes, oblations, and ebventions, by a ſtatute made fince 
the 9 of this e And if any. Per Jon ſpall 2 — any appeal fo 

O1. — the 


42 Appeal. 
1 3 : 1 the biſhop or ſee of Rome, er procure or execute any proceſs from thenee x 3 be, 
3 bis aiders, counſellors, and abetters, ſhall incur a præmunire. 1. 3, 5. 

Appeals tothe 3. And appeals within this realm ſhall be in this form, and not other- 
ſeveral courts Wi/e firſt, from the archdeacon or his Hcial, if the matter | or cauſe 4 there , 
 reſpedtively begun, 70 the biſhop. 24 H. 8. c. 12. f. 5. | 

within hes If it be commenced before the biſhop or bis commilſar ; then from the Ziſhop 

7 05 er bis commiſſary, within fifteen days next enſuing the judgment or ſentence 

given, to the archbiſhop , and there to be definitively ana finally ordered de- 

creed and adjudged, without any other appeal whatſoever, 1. 6. 

If the matter for any the cauſes aforeſaid, be commenced before ihe arch- 

deacon of 25 archbiſpcp, or bis commiſſary; then the party grieved may take 

4 ius appeal, within 15 days next after judgment or ſentence given, to the 
1 court of the arches, or audience of the ſame archbiſhop; and from the ſaid 
5 15 court of te arches, or audience, within fifteen days then next enſuing after 
judgment or ſentence there given, to the archbiſhop of the ſame Province, lere 

to be finally determined without any other appeal. ſ. 7. 
If the matter be commenced for any the cauſes aforeſaid, before the che 

_ biſhop, then the ſame ſhall be before him definitively determined, withat any 

. other appeal, provocation, or any other foreign proceſs out of this realm to be 
wv . ſued to the let or derogation of the ſaid judgment ſentence or decree, other- 
1 . wiſe than is by this act limited; ſaving always the prerogative of the arch- _ 
_ biſhop and church of Canterbury, in all the foreſaid cauſes of appeals, to him 
and his ſucceſſors, 10 be ſued within this realm, in ſuch and like wiſe 6 as eo 
| have been accuſtomed and uſed to have heretofore. ſ. 8. 


Appeals within this realm ſhall be in this form] Which i is to be done = 


demanding letters miſſive, called apeſtoli, from the Og. a quo, to the 
judge ad quem. Gibſ. 1035. 


Frem the archdeacon, or bis official, to the biſhop) And not t per foltum 
to the archbiſhop : and this 15 agrecable to the rule of the ancient Canon 
law. Gif. 1026. : 

In the caſe of Rebinſon and Godſalve, M. 8. IW. It was reſolved by 
the court, that where an ardeacon has a peculiar juriſdiction, he is totally 
exempt from the power of the biſhop, and the biſhop cannot enter there 

and hold court. And in ſuch caſe if the party who lives in the peculiar 
be ſued in the biſhop's court, a prohibition ſhall be granted; for the 

ſtatute intends that no ſuit ſhall be per ſaltum. But if the archdeacon | 
has not a peculiar, then the biſhop and he have concurrent juriſdic- 
tion, and the party may commence his ſuit either in the archdeacon's 

court or the biſtop's; and if he commence in the biſhop's court, no 
prohibition fall be granted ; for if it ſhould, it would confine the biſhop's 
court to determine nothing but appeals, and render it incapable of having 
uy cauſes originally commenced there. . Rahim. 123. 


| From the biſhop] This is to be extended to all who have epi opal Ju- 
1 5 As in the caſe of Johnſon and Ley, M. 7 W. where the dean 

= | 9 Saliſbury, in one of his peculiars, made ſetters of requeſt to the 7 

m4 —— of the Arches; it was objected, in order to obtain a prohibition, tt a 


Appeal. 


this was per ſaltum, and that he ought to have made requeſt to the” 


biſhop of Saliſbury his immediate ordinary : But the plea was not al- 


lowed, becauſe this was not (as in the caſe of an archidiaconal peculiar) 


ſubject to the e of the ordinary, but immediately to the arch 5 
biſhop. Gib/. 1035. Kin. 389. 


From the 150 or his commiſſary, 73 the archl 2 And not from the 


biſhop's official or commiitary, to the biſhop himſeif; for the reaſon 


given in the Canon law, nan nely, leſt (has Ting b OL th Hut one audito! 2 ) che 


appeal ſhould ſeem to be made from the lame perion to the Tame perſon. 


| Gi. $930: 5 


But | bY 7 the 43 H. 8. E F or lack of . in the arclithops cenrts, 


the party may appeal to the king in chancery; and upon every ſuch appeal, a 


commiſſion ſhall be directed under the great ſeal to ſuch perſons as ſhall 5 I 
named by the king, like as in caſe of appeal from the admirals court, to hear 
and determine ſuch appeals; whoſe ſentence ſhall be dijinilive : and no für- 


ther appeals to be had from the ſaid commioners. . 


For lack of juſtice ; in the archbiſhops ccurts] Such appeal lies not from a 
local viſitor z nor in any cauſe of a temporal nature; nor did it lie from 
the high commiſſion court when in being, becauſe they themſelves were the 


| king's delegates, as acting by immedi: ate commition from him, and 


there was no remedy againſt their ſentences but a new cot mmillio n oO A 
others grantable in virru of the T9” P Peres and inde pendent from 


this ſtatute. Wat. c. 6. 


The party grieved may appeal to the Ling : in 15 ancery] And f no commi i. 
ſion of delegates, in any caſe of weight, ſhall be awarded, but upon pe- 


tition preferred to the lord chancellor, who will name the commiſſioners 
himſelf, to the end they may be perſons of convenient quality, having 
regard to the weiglit of the cauſe, and Get of the court from which 
the appeal is. Bacon g Trafs 297. 

And ſometimes for a ſupply of juſtice, on petition to the king,. a {| b. 
cial commiſſion of delegacy iſſuethi, to begin the ſuit, and proceed © 
ginally in the cauſe as where the archbiſhop himſclf 13 in cereited „ Or 
like. 1 Oughton's Ordo Judiciorum. 437. 


A commiſ ion ſhall be directed under the great ſeal, to \ ſuch perſons as 
be named by the king] Theſe commiſſioners arc uſually ſome 01 the ſeg: 
ſpiritual or temporal or both, and commonly one or more of the rwelve 
judges, and one. or more doctors of the civil law, Fly. 20. 


And they are commonly called delegates (according to the language of 


the civil and canon law), on account of the ſpecial commiſiion or r deleg ga- 
tion they receive from the king, for the hearing and deterinining every 
particular cauſe. Agreeably whereunto, their proceedings are according 
to the rules of the civil and eccleſiaſtical laws; and on that accounr ir 
hath been particularly adjudged, that a {uit there doth not abate by the 
death of the parties: this being the courle 1 in the cccleſlaſtical con 
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by definitive ſentence. 


legates. 


Appeal. 


Alto prokiibitions g go to them, as to an -eceleſiaſtical court. But in the 


caſe of Ste ephenfon and * od, H. 10 Ja. the better opinion ef the 


court was, that they could not grant letters of adminiſtration. Grd}. 


1037. 


FWheſe ſentence 2 be definitiy „] In the caſe of Saul and Milſon, I. 


"iljon, Ml. 
1689. By the lords commiſſioners : There lies no appeal from a ſentence. 


in the court of delegates; for they cannot have any original juriſdiction, 
becauſe it 15 a matter grounded upon an act of Parlament, and the act 


gives them none. 2 Vernu. 118. 


But on a petition to the King in 5 a commiſſion of review may 


be gra anted under the great ſeal, appointing new judges, or adding more 


to the former Judges, to reviſe, review, and rehear the cauſe. 


0 Ougin 5 


And hereupon lord Coke obſerveth, that elt theſe ſtatutes do upon 
certain appeals make the ſentence definitive as to any appeal, and that 


4 Cv 


no further appeal ſhould be had; yet the king, after ſuch a definitive 


1yC 
ſentence, as ſupreme head, may grant a commiſſion of review, for two 


caules : I. For that it is not reſtr ined by the ſtatute. 2. For that aber : 
-A definitive ſentence, the pope as ſupreme head by the canon law uſed to 


grant a commiſſion ad revidendum; and ſuch authority as the pope had, 
claiming as ſupreme head, doth of right belong to the crown, and is an- 
nexed thereunto by the ſtatutes of the 26 H. 8. c. 1. and 1 Eliz. c. 1. 
And fo it was refolved in the king's bench, 7. 39 Eliz. where the caſe 


was, that. ſentence being given in an eccleſiaſtical cauſe in the country, 
the party grieved appealed according to the act of the 24 H. 8. to the 
archbiſhop, before whom the firſt ſentence was affirmed. - Whereupon, 
according to the ſtatute of the 25 H. 8. he appealed to the delegaus : 


before whom both the former ſentences were repealed and made void 


And thereupon the queen, as ſupreme head 
granted a commiſſion of review, ad revidendum the ſentence of the de. 


And upon this matter, a prohibition was prayed in the king's 


bench, pretending that the commiſſion of review was againſt law, for 
ou the ſentence before the delegates was definitive by the ſtatute of the 


5 EI. 8. 


But upon mature deliberation and debate, the prohibition 


| Was denied; for that the commiſſion for the cauſes aboveſaid was reſolved 


to be lawfully granted. 


In this caſe Coke lays, he being then the queen's 
attorney, was of counſel to maintain the queen's power. And precedents 


were cited in this court, in Michelot's caſe, 29 Eliz. and in Goodinai's 
caſe, and in Huel's caſe, in the ſame year. 4 Iuſt. 341. 


But a commiſſion of review is matter of diſcretion, and not Es right: 


and if it be a hard caſe, the chancellor Will adviſe the crown not to crant 


it. 2 F. Will. 299. 
In the commiſſion of review, there is . a * to "admit 


other allegations, and new matter, and to take proots thereupon as well 
on the one Part as on the other. 1 Ought. 437. 


4 By 


claim any benefit or 


5 Appeal. = old 

4. By t the aforeſaid ſtatute of the 24 H. 8. c. 12. If any matter, for Appeal to the 
any the cauſes ſpecified in the ſaid Rake, ſhall come in contention in any of <onvocation z 
the foreſaid ps which ſhall touch the king, the party grieved may appeal 6 pay, 
from any of the courts of this realin, to the ſpirit ual pretates, and others ab- oy 
bots _ priors of te upper houſe, afjenibled and convecate by the king's writ 
in the convocation being, er next enſuing ; % that ſuch appeal be within fifteen 
days after ſentence given:: and the jaime io be there as determined. J. 9. | 

5. By the ſtatute of the 25 H. 8. c. 19. App. zals from places exe pt, Appeals "I 
which by reaſon of grants or lie lies vere heretofore to the pope, ſhall now placesexempt. 
be to the king 22 chancery, aud ſhall be definitively determined by authority of the El 
king's Commiſion fo that no archbiſhop or biſhop ſpall intermit or meddle with 


uch appeals, other wiſe than they might have done before. 1. 6. 


6. The manner of obtaining a commiſſion of delegates is thus: The Malneref ob- 


Proctor of the appellant draws a petition to the lord chancellor or lord taininga com- 


1 | f - 
keeper, ſetting forth the cauſe, and what his client inſiſted on, and what 5 e ge: 


the judge decrecd; and that thereupon his client, thinking himſelf ag-. 


grieved, hath appealed from the 1aid decree to the king's majeſty in 


his high court of chancery : Wherefore his client humbly "requeſteth. of 


the lord chancellor, that a commiſſion of appeal be made out and iſſu- 


ed under the great ſcal, directed to certain judges delegate to be named 
at his pleaſure, to hear and determine the cauſe aforclaid.  Whereupgn 
the lord chancellor ſets down the names of ſuch perſons as he thinks 
proper: and afterwards a commiſſion is drawn and executed in due form, 
by virtue whereof the commiſſioners proceed to hear and determine the. 
matter of che appeal. 1 Ozght. 437. 
7. Can. 98. 5 h as they who break the laws. cannot in reaſon In what caſe 
vicEtion by the ſame ;z we decree and appoint, that Payton ED 
after any judge ecclefatical hach proceeded judicially againſt obſtinate pe 


before admit“ 5 
and factious perſons, an contemners of ceremonies, for not obſerving ſion of the ap- 


the rites and orders of . church of England, or for contempt. of pub- peal. 


lick prayer; no judge ad quem, ſhall admit or allow any his or their ap- 
peals, unleſs he having firſt ſeen the original appeal, the party appellant 
do firſt perſonally promiſe and avow, that he will faithfully keep and ob- 
ſerve all the rites and ceremonies of the church of England, as alſo the 
. preicript form of common prayer, and do likewiſe ſubtcribe to the three 
articles, concerning the king's ſupremacy, t the book of common earn 
and the thirty nine articles of reli gion. 
8. By the ſeveral] ſtamp acts ; every appeal from —_ court of arches, or Stamp dug. 
the prerogative courts, ſhall be upon a treble 495. tramp. 
9. During the appeal, the ſentence given by the inte Or court or judge Suſpenſion of 
18 ſuſpended. | the ſentence 
Thus, if a church be vondable 1 7 depi ivation, and the ecclefiatical during the ap- 
judge hath actually pronounced a ſentence of depri vation againit the in- Pes. 
cumbent; yet if the Pere deprived doth make- nis appeal, the church 
is not actually void, ſo long as the appeal depende eth: and if the ſentence 
of deprivation upon the appeal be declared void, the clerk is perfect 
inciuunbent: as: before, Without any new inlcitution. ol c. 6 5 
a | 10. So 


Inhibition. 
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held ſufficient. 


109. And pending the appeal, it is uſual, at the inſtance of the appel. 
lant, for the ſuperior court to grant an inhibition to fray the execut'. 


on of the ſentence in the inferior court, until the appeal ſhall be de. 


termined. . „ . T” 
Concerning which, by Can. 96. it is ordained, that no inhibition ſhall 


be granted out of any court belonging to the archbiſhop, at the inftanc- 


H any party, unleſs it be ſubſcribed by an advocate practiſing in the ſai 


court. And the like courſe ſhall be vicd, in granting forth any inhily: 


ion at the inſtance of any party, by the biſhop or his chancellor again! 
the archdeacon, or any other perſon exerciſing eccleſiaſtical juriſdiction. 


And if in the court or conſiſtory of any biſhop there be no advocate 


then ſhall the ſubſcription of a proctor practiſing in the ſame court, b- 


And by Can. 97. it is further ordered and decreed, that henceforwar“ 
no inhibition be granted by occaſion of any interlocutory decree, or 1 
any cauſe of correction, except under the form aforeſaid. And more. 
over, that before the going out of any ſuch inhibition, the appeal it ſcl. 
or a copy thereof (avouched by oath to be juſt and true), be exhibited 


to the judge or his lawful ſurrogate, whereby he may be lawfully inform- 


ed, both of the quality of the crime, and of the cauſe of the grievance, 


before the granting forth of the ſaid inhibition. And every appellant, 
or his lawful proctor, ſhall before the obtaining of any ſuch inhibition, 


ſhew and exhibit to the judge or his ſurrogate in writing, a true copy of 


thoſe acts wherewith he complaineth himſelf to be aggrieved, and from 


which he appealeth ; or ſhall take a corporal oath, that he hath perform- 
ed his diligence and true endeavour for the obtaining of the ſame, and 
could not obtain it at the hands of the regiſter in the country, or his de- 


puty, tendring him his fee. And if any judge or regiſter ſhall either pro- 
cure or permit any inhibition to be ſealed, ſo as is ſaid, contrary to the 
form and limitation above ſpecified; let him be ſuſpended from the exe- 


cution of his office, for the ſpace of three months: and if any proctor, 


or other perſon whatſoever by his appointment, ſhall offend in any of the 
pPremiſſes, cither by making or ſending out any inhibition, contrary to the 
tenor of the ſaid premiſſes; let him be removed from the exerciſe of his 


office, for the ſpace of a whole year, without hope of releaſe or re- 
Koring. 1 . 5 7 e 


Appraiſement. See Wills, 


Appꝛopꝛi⸗ 


charity. 


| Appropyition. 


I. Original of the appropriation of churches. 
II. Endowment of vicarages upon appropriation, _ 


III. Augmentation of vicarages, 
IV. Vicarages how diſſolved. 


I. Original of the appropriation of churches. 


TOR the firſt ſix or ſeven centuries, the parochia was the dioceſe 
1 or epiſcopal diſtrict, wherein the biſhop and his clergy lived to- 
gether at the cathedral church; and whatever were the tithes and 
_ oblations of the faithful, they were all brought into a common fund, 
from whence a continual ſupply was had, for ſupport of the biſhop 
ge of preſbyters and deacons, and for the repair and 


and his colleg 


ornaments of the church, and for other ſuitable works of piety and 
So that before the diſtribution of England into pariſhes 
(as the word is now uſed) all tithes offerings and eccleſiaſtical profits 
' whatſoever did entirely belong to the biſhop and his clergy tor pious 
uſes, and by their original nature could not be in the hands of any lay 
man, or be employed to any ſecular purpoſe. This community and col- 

legiate life of the biſhop and his clergy, appears to have been the practice 
of our britiſh, and was again appointed for the model of our ſaxon 
; „ = e 


While the biſhops thus lived amongſt their clergy, reſiding with them, 


in their proper ſeats or cathedral churches ; the ſtated ſervices, or public 

offices of religion, were performed only in thoſe fingle choirs ; to which 
2 the people of each whole dioceſe reſorted, eſpecially at the more ſolemn 

| times and ſeaſons of devotion. But to ſupply the inconveniences of diſ- 

tant and difficult acceſs, the biſhop ſent out tome preſbyters into the re- 
moter parts, to be itinerant preachers, or occaſional diſpenſers of the 
word and ſacraments. Moſt of theſe miſſionaries returned from their ho- 
I circuit to the center of unity the epiſcopal college, and had there only _ 


their fixed abode ; giving the biſhop a due account of their labours and 


lucceſſes in their reſpective progreſs. Yet ſome few of the travelling 
clergy, where they ſaw a place more populous, and a people zealous, 
___ built there a plain and humble conveniency for divine worſhip ; and pro- 


cured the biſhop to conſecrate it for an oratory or chapel at large, not yet 


lor a pariſh church, or any particular congregation, to be conlined within 
And while the neceſſities of the country were 
chus upon cccaſion ſupplied, it did not alter the ſtate of the eccleſiaſtical 
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Certain bounds. and limits. 


47 


Church, however built, was to be employed for publick ſervice, till con- 
ſecrated by the biſhop. And no prieſt was to reſide and officiate there, 
but by the biſhop's delegation. And there were indeed as many ack now 
ledgments of right and reſpect paid to the head of the dioceſe, as were by 
Feudal cuſtoms paid to the head of the ſeigniory or civil dominion. Hor 


Appropziation. 


patrimony : which ſtill remained inveſted in the biſhop for ti 1 common 


uſes of religion, as devoted ſolely to god and his clergy. 


The diviſion of a dioceſe into rural pariſhes, and the foundation of 
churches adequate to them, cannot be aſcribed to any one act, nor in- 


deed to any one ſingle age. 


Several cauſes and perſons did contribute to the riſe of parochial 


churches. Sometimes the itinerant preachers found encouragement to 


ſettle amongſt a liberal people, and (by their aſſiſtance): to raiſe up « 
church, and a little adjoining manſe. Sometimes the kings, in thei 

country vills and ſeats of pleaſure or retirement, ordered a place of wor- 

ſhip for their court and retinue, which was the original of royal free cha- 


Fels. Very often the biſhops, commiſerating the 1gnorance of the coun. 


Chia: 


try people, took care for building churches, as the only way of en 
or keeping up chriſtianity amongſt them. But the more ordinary a 
ſtanding method of augmenting "The 


8 number of churches, depe! aded on b 


the piety of the thanes or greater lords; who having large fees and terri- 
torics in the country, founded churches for the ſervice of their families 


and tenants within their dominion. It was this gave a primary title to 


the patronage of laymen : It was this made the bounds of a pariſh com- 
menlurate to the extent of a manor : It was this divided the ſeveral p 

tions of the ſame church, according to the ſeparate intereſt of the. "EIS 

lords: And it was this diſtin property of lords and tenants, that by d- 


grees allotted new Perce n Wa by the adding of new a1 uxiliar 
Churches. 


This firſt e of pariſh churches did not at all break in upon 


the right of the biſhop, either in reſpect of ſpirituals or temporals. For 
the biſhop had ſtill the proper cure of ſouls within his whole dioceſe, and 


a title to all the eccleſiaſtical revenues; and it was by his authority and 


conſent, that pariſh churches and prieſts were ſo ordained, as helps and 
: aſliſtances given to him. For their number not only promoted the ſcr- 
vices of religion, but even advanced the revenues of the ſee. Vet for 
fear the biſhop's committing ſo many parts of his charge to ſubordinate | 


curates might ſeem a ſort of receſs from his right and claim to them, ir 


had the moſt folemn refervations made to him and his ſucceſſors. No | 


as the lord's own ſeat was the head of the barony, or the lord's court, 
whither the inferior tenants were ſummoned to anſwer for the condition? 


of their tenure ; fo the biſhop's chair was always the ſeat and heart of | 
the dioceſe, to which the clergy were cited to give account of their 03- | 
Ces and poſſeſſions, as in their mother church. As each inferior tenant | 
was admitted with ſome oath of fidelity to the prime lord; ſo every pi- 


riſh prieſt had admiſſion to his church, with a like obligation of obecs 


ence to his — As each t tenant paid ſome fort of rent unto his lor. 


2 #01 


' 
Tel, 
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verted into lay hands, or . to any ſecular purpotes ; but the abſo- 


lute property, and the intire diſpoſal of them, did remain in th IC DROPS 


cells; and fo to bring their tithes and offering 18 


receipt and diſpoſal; but that there iight appear to be a juſt applic: 


Appꝛopꝛiation. | 


part of the parochial profits to his biſhop, for the ſecurity of enjoying 


the remainder to his own uſe. As no one tenant could deſert his hold. 
ing, or ſubſtitute another in it, without conſent and acceptance of the 


lord; ſo neither could any pariſh prieft forſake his charge, or 7 appoint. an- 


49 


for being quieted | in his poſſeſſion ; fo the preſbyter made a return of ſome _ 


other to ſucceed him in it, without expreſs leave and authority of the bi- 


ſhop. And as upon the death of a feudatory tenant, the cuſtody of the 
lands came back to the lord, till an able heir ſhould be inſtated in it; fo 
likewiſe the cuſtody of all vacant benefices did revert to the biſhop, and 
he received the mean profits of them, till a ſucceſſor was confirmed and 


ſettled in them. And in many other forms and cuſtoms of dependency 


and ſubjection, the parochial clergy were as accountable to the biſhop, 45 5 


the lay tenants were to the prime lord. So that during all! this firſt CON- 
ſtitution of pariſhes, there was nothing of tithe or gleve or oblations di- 


and the clergy, for their own fu oport, and other pious Uſes. 


The firſt way of diverting the tithes and oblations from the immediate 


uſes of the biſhop and his clergy, did ariſe from the confuſion of paro- 


chial bounds; which having no other limits ſet to them than thoſe of 


the poſſeſſions of the reſpective founders, this obliged them and their re- 
tinue and tenants to pay their duties to that one church: but 
fee were erected within ſuch lordſhip, or there were any people 
precin&t who were independent on the patron, they were 


Tf any new 
within the 


they were at liber ty to 


chuſe any neighbour! ring church or any religious houſe, and to pay their 
tithes and maks their offe fende, Wherever they re ceived tl 


he benefits of 
religion. So the bilhop reced ing from this former claim, and his ſubſti- 


tated, clergy not yet knowing 9 255 bounds of their reſpective cures; this 


the donor, who might give them as the reward of relig ious 


A1 


Vice, Which notion gave occaſion to the monaſteries, to ingroſs all he 
neighbouring people, and eſpectally the richer lords and patrons, to them- 


ſelves; 5 and to draw them from their own prieſts to commun: icate in their 


g W th the 01, But yet this 
ciſcretionary allotment of tithes and © 


\ 


of diſtribution, they did by no means detain the f ated dues unto. them 
telves, nor aliena ate them to any Ording ry wes : the ey ever look 
them as conſecrated to the aitar, 


nd offered them purely for t. ic ſake of 
god and their ſouls. 


A ſecond prejudice | to the parochial clergy was, the. early diviſion cl 


110 


tithes and offerings into ſeveral parts, for the ſever al purpoſes of piety and 


charity, The benevolence of 1 (4100 oh was at firit intirely at t the bifhe 


FEN Fob ion 


Of it, a rule obrined f for dividing tlie fund into four parts; Ohe to the fa- 


br we and ornaments of the church ; ee to the 01C ating P Trieſc; a third 
VoL. I. EY 


1 to 


ſervice + CORE | 
to him, in what place, or from what perſon foever ie" received that fer 


ferings, ” that injurious to particu Har 
prieſts and pariſh churches, was no violation of the general r ights of the. 


national church and clergy : for tho? the people 10 choſe Tory wat * 


ed u pon 


ſhop's 


let in an opinion, that tithes and oblations were an arbitrary diſpoſition 7 


terwards by Canons forbidden to demand it, if th 
So as the diviſion Was now Sfp 7 into three Parts; and ev 


- Of tithes and ollerings Was the bank Of each pariſh ch 


8 of the Pariſh Prieſt; ſetting a Precedent of mpropri 
even before the religious fell 1; to that me choc. But 
Patrons at fir took the tirhes 


Pleature; and after they were infec Otte in them, t! 


1 erate to give the Perpetual” e of their chu rches o 


All the moß ialteries ound this 7 e880 to be a 


the right of a 0 to country churches; 


ty, and were glad to devolye cheir truſt 
1 


Appropxeation, 


to the poor, and neceſf itous trayellers; and a fourth reſerved to the more 
Enmediate IVE Oi the biſhop and 118 coll ge. But when ices beg; an to 
be end owed with lands and other firm port ions: then the biſnops Ct (to cn. 
courage the f foundation of churches, and to eſtabliſh a better proviſion, ; for 
tlie reſiding Clergy) Und tac; itly recede from their quarter part, and were; at. 


icy could me Without! it. 


ery Prie it Was the 
receiver and dliſtributer a iS the biſhs Op had been before, ſtand! ing obliged ig 

expend One part on tlie 3 porting andado; ning ſuis churchand mant 
another part upon entertaining 5 rangers and relieving the POOL, and to have g 
third refs TVEG tor his own Immediate Cccafions: Ver itil 5 


{ 3 Tx FN. -| 5 
42; He m ine tern 


% * oF * "Ip"; - 5 Ph ET - £1 'd 

Was Kin TOE or uſtee ang 0 pen! r Of th IN, accore chng LO thek ſhore FUG 
1 ol yy *＋ A | N 4 + 5 9. 4 7 2 F. " © 44 wa 

ON Pie anc Clarity, Bur th: tripartite dvi! OH oon CCORMoOnged read 
5 5 125 35 1 NR V 

Uiford ors: Tor the lx patrons < Gu trom he ENCE ner, that a ird Dart of 


tie TeVEnnes of a church Was Tufficient for t the tupp! I of It, 


"wo 


UCrtOOk to diſboſe Or the two Zena! Ning Pe 
P! * tem 05 18 lik-e , 2 ous 
U 


and tl! cy un- 
Its; at hrſt Pretena! 18 tO 205 


CZ Ga! 
; 8 


les; but k. ien by degrees detainin 3 them in 
heir own hands, and even at la getting them infeofted in them and their 


4 ers, eſpecially within their own demelns. And this Procceded 0 far, 


8. 
+ 


at in tone parts the pewe: ful Patrons ſeized upon the whole prædial 
tithes, 5 left the altar rage or fmaller tith 
© 


: ® 


168 (which were a _ volu ntary 
blations, and therefore reckoned a part of the alrarage) fo the portion 
ations in lay hands, 

however, as the lay 

(or ſeldom more than wo parts of them) 
in truſt tor the church and po 2 not re to their own Property and 
ey Tl conſidered 

tem to be charged with the Laune burdens; and While they held them, 
cad Exonerate the clergy from thoſe burdens; 19 they would nor keep 
that conditional tithe, but by degrees made a Conicience to reſtore eve ery 
art t either to the parif h churches, or at leatt to religious houſes. So that 


efore the retormation, 3 all manner oft. thes and oblations Were intirely 


þ 
lor 
given back to the churc ch, and inveſted only: in the Clergy ſecular or regular. 


15 de, next injury to Parochial churches 55 ng from” the Jurrendring or 
he 1 ght of patr age to collegiate bodies. or the lay Patrons remem. 
ring Ng, that the cler Fey living in common w. hs their biſhop f in his cathedra | 
e were formerly maintained by the tithes and Oblations of ig 

ountry ; When this Practice Cealed, th ey thought it a ſort of laudable r. 


that EY y, 
Or to done One particular member of | > Whereby thoſe 


© churches became 
Prebendal; and the fupply of th em wa $ left fo the con munity, or to 


that fn le canon Who was to have his prebend or exhib; yon from it. 
Very good & pedient ſor 
confer upon their Boule 


2 favour the more eaſily 
5 looked upon then melves as guardians on- 


upon thoſe focictice S3 Who, as 
they 


them. Hence they incited their benefactors to 


obtained, bet auſe the lay lords 


ppꝛopztatton. 


they thought, would faithfully diſcharge it. And by theſe means, in an 
age or tWO, w one half Cf the parcchial churches | in Ungland can e 


i 
to be lodged in the power Or: athedrals and monaſteries, and Were per 
ſonally ſer rved by the members of thoſe bodies. But this by decrees let 


in miſchief and uſurpation: For the cathedral canons, finding; their reſi— 
dence in thoſe rural churches to be inconſiſtent with Res due attendance: 
in the e and choir, began to place 2 annual Ccurate to repreſent them 


in their {ey eral benefices, tO:AC count +67 the prolits 0 f, Fu, and Gre 
ceive a ſmall portion, or fome pecuniary /. ſtipend for their ſervice. "Fill, 
being prefied by _ 1 Ops, And obliged by ſome; new £01 kit utions, 


they did at laft preſent their clerk to the fall title of th e ch ure 5 re. 


. „ . „ | Fhich tlio' 7 | 
Ierving a re nt GCE at fc) 111 Eil 1e GS-4 WIYIICN 0 Y ar. irſt 111 1001 lerate, 
they oiten advan ce l, 0 8 


f 
C b SHE ; . 1 e 


nal Us did tlie ſame in In atten es, and had EI F. ure H. Pretence for 10 
doing 2 . for being tied to itricter. rules Of their order 5 e more conf med = 


o 


with 95 their cells, the ey appointed pri iefts, whom hep called ſecular, to 
tab upon them the cure of fouls, and to be [1 wards of. the revenue; or 
at tc My penſioners to 1 icveral convents. And even ſome of ther po- 
tent lay patrons 10 lowed: this exa ple, N the clerks in the Uke 
ĩnnual rents 4 reſcryations to them and their heirs; So that within a 


hundred years after the ce Bae molt of the pariſh Prieſts in England 
were become tributary to t A atrons, and paid out fuch 188 POTION 5 


— 


to them, that th ey were not able to f. bſiſt with decency and credit. This 
abuſe becoming 7 gricvous, occaſioned divers conft itutions to 5. made 


again it. Büt the lay patfons protected themſelves by prohibitions and 
appeals. from he cc eliaftical jurffdiction, and! ued their clerks: in the 
temporal court for the performance of ſack: indirect covenants. There 


fore th e biſhops did at laſt obtain from king Edward the ſecond, a full 
and tole power to judge in this cauſe of penſions, and thereby did ſoon. 
ellectually ſup 1 them as to lay patrons; and tho” the dignitaries and 
the religious did longer enjoy thoſe penſions, yet were they 1 often Hüti⸗ 


8410 and refirattied 5 7 the biſhop, having been frequently complained of 


and even condemned by a decree 01 4 Pope Clement hy cli 5 And it 


was indeed the reſtraint of theſe arbitra ry preſtat: ions; nat. Put he monks 


upon invent ing the new itratagen of impropriat tiOns. 


For when the monks ſaw, that they could not ell 285 Relr Own 
Churches, and could no longer tet arbitre ry . ind pentions upe 


= 


roy cie Fay vt *ho ſupplied them; they fell upon the project of retaining 
Dr 
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the churckes in their gift, and ail the profits 151 them in proprio, . bak ) 

— . —_ — N N NN T _ 
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vented by nionaſtick men, for a curb and we ight upon the ſecular clergy; 


but in what year it began doth not certainly appear: fe r indeed 120 cor- 
TUMORS DAVE Ea lecret- ri iſe, and are hot in üg ſtory obſerved, Lill the {can- 


1 
dat and the com nic 0 MARE me noe, Tr is ſaid, that there Were 
lome appro 5 of churches before the conqueſt; but theſe ſeem to 
1 3 47 3 
have been « only convcyancts of the ckurches ; 5 their tithes to those re- 


119 giOus COTPO Te tions, W 10 Hacd thereby 0 ider right CONVEY ec tO th en, 
than what che lay fords had os fore; Which Was, a riglit of Protect LON 


1 1 2 | ai. d 


to the great 6p. preſſion of the e Country c clergy... The 


51 


52 


have no other dependence on their convents, than the recto 


more than two parts of the tithe and profits to be ſo appropriated to them 


perquiſites and ſmall tithes in a manne 


Appꝛopꝛiation. 


and commendation to the church, not a right of converting the profits 


to their own uſe and property. 
But the way of ſtrictly appropriating pariſh churches to religious houſes, 


or giving them in full right to the monks abſolute property and uſe, was 
an engine of oppreſſion which came in with the Norman conqueſt ; when 


the greater prelates being Normans, did trample upon the inferior clergy 
who were generally Engliſh; increaſed the penſions which the clergy 


were to pay unto them, or elſe withdrew their ſtipends ; and yet loaded 
them with new ſervices, and every way oppreſſed them without mercy. 
And to complete the ſervile dependence, an artifice was contrived, to ob- 

tiain indulgence from the Pope, that whatever churches they held in ad- 
vowſon, they ſhould commit them to be ſerved by clerks, who as to the 
cure of ſouls ſhould be reſponſible to the biſhop, but as to the . 
mould be accountable to the abbot or prior and his brethren. 


And this was indeed effectual appropriation 3 a badge of ſlavery un- 
known to the Saxon churches, brought over by the Norman lords, and 


imperiouſly put upon the Engliſh clergy by the authority of the pope. 


And fo this practice, which crept in with William the conqueror, in a 


few reigns became the cuſtom of the land, and the infection ſpread, until 


within the ſpace of 300 years, above a third part, and thoſe generally 


the richeſt benefices in England, became approp! rated. 


And in theſe cures, the monks themſelves did for ſome time reſide and 


officiate by turns, by lot, and even by penance, with many other ways 
of ſhifting off the duty upon one another. Until at length ſuch change 3 
and intermiſſions in the paſtoral care becoming very ſcandalous, the 
biſhops did by degrees reſtrain the monks from a a perional cure of ſouls, 


and confined them according to rule within their own cloiſters; obliging 


them to retain fit and able capellaus, vicars, or curates (for thoſe titles dic 


all mean the ſame office); with a competent ſalary paid to them. But 
then again they oppreſſed theſe ſtipe ndlary vicars with ſuch ſorry allow. 
A and ſuch grievous ſervice; „ that the biſhops at laſt brought them to- 
the preſentation of perpetual vicars endowed and inſtituted, who ſhou!:! 
tors had upon 
their patrons; declaring it to be diſhoneſt and contrary to canon, that 
religious men, to whom it was granted to convert churches to tlieir pro: 


per "uſes, ſho! akl perſonally ſerve thoſe churches, and therefore ordaining, 


that they ſhould appoint perpetual vicars to be inſtituted by the biſhop „ 
with a competent maintenance by the biſhop taxed and affigned to them. 
One pretext of the religious to gain a ppropriations Was, to defire no 


C131 


leaving a third to the free and quiet enjoyment of the pariſh pries 


whom at the ſame time they caſed from the burden of repairing the 


church and relieving the poor, and took that charge upon themſelves. 
Wich third part, together with the aarade (or por tion of oblations and 

arbitrary) Which alſo was com- 
monty reſerved to the vicar, made i portion ofren equa 1 to, if not eu- 
ceeding that of the convent, Bur the religious were not long content 


with their ſud two parts, without ngroſling the whole; whica they ge: 


3 ny 


nerd! 1 
— 


4 
1 
— 
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nerally did by donation, by purchaſe, by exchange, and all the ways of 
acquiſition. So that in two or three following ages, parochual churches. 
would have been univerſally annexed and united to religious houſes, 1f 
the biſhops had not provided f for the ordination of perperual vicarages, ; 
and the diſtinct endowment of them. 


Another pretext of the religious for obtaining appropriations Was, "The 


ns 


conſideration of hoſpitality and charity, Which were intailed as it were 


upon their two parts of tithes and offerings. They chien urged theſe 


cccaſions, and promiſed to employ the profits this way.” In the charters 


of donation, they got it alledged, to be for keeping up the hoſpitality of 
the ſaid religious houſe, to find meat and 8 to all that paſſed by their 


gates and Would call for refreſhment, and for the entertainment of all 
travellers and paſſongers; for ſultaining the poor; for the almonry ; for 


the nfirmary : and for the provifiens of their houſe; and even for many 
other uſes, as, to maintain feribes and illuminators to write and adorn 
their books; to bear the charges of holding a general chapter of their. 
order; to defray the expences of: a journey to ) Rome ; to eaſe themſelves in 


the payme nt of penſions z to rebuild the fabric k of their conventual church; 


and indeed to anſwer all other occaſions that could be ſerved by money. 
The feculars learned this Way ot gain trom the nonks; and thou oh 


it as lawful and proper for any of their collegiate bodies, as it was Tor | 
The regular convents. And therefore they 1 Ne got 8 churcaes ot 


their own donation to be converted to their own prope 5 uſes; ; and per- 
ſuaded the neighbouring patrons to come and offer up Advowions on De Ty 


high altar; to increaſe the number of their prebends, or to augment th 


Por tion of the dean, or of any other principal dignitary or to repair che 


fabrick; or to find lights on their altars; or for the table 01 the Biſhop; 


or indeed for any thin g that could e te to the gr. ur of tlie ca⸗ 
thedral churc ch or ſee. Not that all the churche: W 3 ich e no. appro- 
Priated to biſhops, or deans and chapters, were the effeck 0 if tore fuser 
ltitions: for many of them have becn ſince given in a Jad exchange Te 
marors and firm lands. | $2 Ns 
Tis rr example of appropriating Pari buen ſprea d fürther to 
ell bodies Corporate, however in law 5 reaſon in capable of 14 11 A te care 
Sol citing and Paying the price at Rome procu red the like fa Our 104 l 
cular colegez, for chantries, nay Or 1 | 
gilds ard fraternities, and even for nunnerie 8. 8o making ages Ly 
| brochs rs, and ve ry women, to be the rectors of pariſh churches. TI no! 
this nt iced Was ground Jon a. conceit; the it all the Were religious I 


Fa 


eties, and might receive and-diſtributc-out of the common trealury. of te. 


church. For before king Hen nry tne OY there vas no DEAE Or pres 


| eder i for a mere lay perſon to be an prop? riator. 


rom co Urpora tions aggregate of many, this example went on to Angle 


Pl 


wig Perſons ; 1107 Oni 10 acans, chantor 85 or calurers „cliance 18, and lep ATL 


N 4 | By 2 * 1112 
Of? icers 55 but EA ai 10 the P ar} Too! P C163 the rſchves, 3 910 Te pope 1GUS Or 
585 Places obtained a vicar to be er ndowed, and calling upon hinu tl 
455 1 


m—_ 


a fie-CUrR for cer. 


— 0 
Rut, 


L 
for military orders, for! ny. hoſpitals, for 
| * | 


[ * " EE, ns 
Outs, EY Rück t t. 1e TOS LOL Jy wy o propriated to them 41 A l! —.— 


by 
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- But, above all, the monks had their various arts of driving on thi 
trade in holy things. The bi of the dioceſe was often thei: friend a: 
altiſtant in it, becauſe he had been perhaps of the fame ortler: or was 
diſpoſed to keep up an intereſt in fo great a body of men 
no other tie upon him, they ſettled a penſion to inden ny 


* 


100 5 
advanced the payment of ſyn —_ or O. ered ſome other confideration of 


inter eſt : and if at the laſt the biſhop wou 11d not conie: nt, then 
apply to the papal legates, or directly to the court of Rom 5 Where they 


never F failed to have their preſents accepted; and ſometimes char Sed the 1115 


1 


ſelves with an annual penſion to the cardinals, or even to the apoſtolical 
chaniber for ever. The ey, dealt as ſubtil with the e to extort their 


conſent; they promiſed them the prayers and ſuffrage of their houſe, 
with maſſes, * . pictances, and other commemorations. 


And becauſe, after all, by the laws of the land they could not * 


priate without conient of the rector incumbent z therefore they ſometimes 


prevailed with him to aſſume their order, and ſo to bring the” + nurch 
along with him; or they gave him a pe nſion ora e for his life, 
on condition of reſigning; or if he would not comply, then they obtained 
leave of the patron to appropriate in reverſion; or, to 855 the pains of 


working on the patron, they purchaſed the perperual advowſons, on 
purpoſe to appropriate t the benefice. 5 


If the ſmaller tithes and oblations (the common allotment to a vicar 
would not amount to a third ſhare z then ſome part of the greater tiche 
of corn and hay was allowed to i up ſuch deficiency; Which was the 
juſt ca uſe of many vicarages being fo endowed. 9” | 

The ancient ſtate of vicarages was the more tolerable, becauſe there 
was not only a conſiderable portion for the vicar, but there was a power 
lodged in the biſhop to augment that portion, whenever it appeared to be 
inſufficient. This was the known right, and the conſtant Practice of the 


English bi ſhops. Indeed the greater monaſteries did oftentimes by cx. 


_ Emptions and app eals ro the court of Rome evade and deny this power 


or the dioceſan : in order to obviate which refuge, the biſhop in his 
inſtrument of conſenting to appropriation, began to expreſs the poſitive 


Condition of ſay ing 4. competent portion for a vicar, to be taxed and 
ordered by him in due conſideration to hoſpitality and other burdens ; 


and afterwards to be moderated and augmented as ſhould ſeem to the 


ordinary fit and proper. But w hether this power was explicitly reſerved 
or not, it was thought an antecec dent right, which the biſhop might claim 


from the original conſtitution of the church. An even the COMMON Row 
did allow and inforce this practice: the year books affirming, that 
ordinary may increaſe or diminiſh the vicar's portion. And for any RO: 
which appears upon record; tho? this epiſcopal r ight was too often evaded 


Fad 


retort to the court of Rome; yet it was never quetoned in any of our eccle- 


ſiaſtical or civil courts before the reformation. K aut on Trope OP 8 
And fo much concerning the original appropriation of churche Ve 


come next to conſider more particularly, the endowment of vicarages 


conſcquent thereupon. 


II. Er- 


Appꝛopꝛiatio. 8 
II. Endowment of VICarages upon appropriation. 


1. By the ſtatute of the 1 5 R. 2. c. 6. Ts er very licence to be made in Reſtrictiors 
ie chancery, of the apprepriation of any pariſh church, it ſhall be expr 5 5 by ſtatute. 
contained, that the dioceſan of the Place, upon the appropriat;, „ of Juck 6 
churches, ſhall ordain according to the value of ſuch churches, à convenient”. 
fur 2 of money 10 be paid and dift iouted yearly of the fruits 29504 profits of the 
fam? chur 2755 by theſe e that 7 70700 DD the faid churches 177 Pep i. 707 5 0 710 by | 
their ſucceſſors, to the poor par? bioners of Phe faid el rc hes, in 177 of their Fes 7 


4 wa 


and ſuſtenance fer ever; and alſo that the: Vicar be We and ſufficiently es DB 
And by the ſtatute. of the 4 F 70 henceforth, in ever 


church apprepriated, there ſhall he a 165 lar perſon ordained vicar perpetual, 
canonically inſtituted and 141 dutte 2d. and covenably ent wa by te ſer ien of | 
the ordinary, to do divine fer Dice, and to; wer: mM FOO Deo ple, and to Keep ho ſpitality i 
there and uo religious Halli in any Wiſe V2 made vicer in any church babe tated. 


From hencef or 2b] This ſtatute extendeth not to appropriation 18 made 


before this time. > Roll. Nep. 1 275 


There ſhall be @ feculor . dained vicar Pep etal] In the caſe of 
Benſey and Lee, 7 1684 „ it was decreed, that hecke there! is nO0 Vicafage 
endowed, the imp dropriator of the ſmall tithes is bo onch to maintain a 
prieſt; nd upon an information by the attorncy general for that purpoſe, 
the king may aſſign to the curate ſuch an allow ance or 'Oportion of the 


Pt 
{mall tithes as he ſhall think fit: but otherwue it is, where the VICar 18 


endowed, tho' but of never ſo ſmall a matter,” 1 Fern.” 247. 
Cot -nably- endowed ] 80 as Without endowment, the appropriation Was 
not good. 12 Co. 4. 


by the diſcretion 5 the art Before this, it <ul not be done but 
with the conſent of the patron; but there was no neceſſity of the licence 


of the kg (as in the caſe of appropriation), becauſe n no dama ge accrued. 
do the crown. 2 Roll's Abr. 3 18 


No religious ; foal! in any cc 2 be made vicar in any kur 5 22 <priated ]. 
But if the beneiice was . "a menſam monachorum, and io not appro- 
priated | in the common form, but granted by v. way of union pleno jure ; 
in that caſe, it was ſerved by a monk of their own body, Who was re: 
movable at their own pleaſure. Which is the foundation of %. Penidiary 
aruces, Where the impropriators are bound to provid e Civine ſervice, but 
_ do if Ly % CUrate, not inſtituted, but ONLY licenſed by ine. blihop. 
Jo the monks ſerved them; and bec ate the acts of diſſolution gave the 
lands to the king in ſuch manner and form as the monks held th em, they 
way derive from the crown have reckoned themſelves Unger no reſtraint 
to prelent a vicar to the biſhop for inſtitution. But ih” the canon law 
is cle: ar, that ſuch benefices as were united menſe monacporum might be 
ferved by monks, without inſtitution ; yet the law alſo was, that in caſe 
ſuch cures were ſupplied by ec. Jars, they mult have inſtitution; and 
there being now no ſupply but by ſcculars, it ſcems to follow. that 0 


AW 
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Act of en- 
dowment. 


Penſion re- 
ſerved in the 
act of endow - 
ment. 


Vicarage, a 


diſtinet bene- 


Ace. 


5 ſuch churches. Grb/. 719. 


Appꝛopꝛiation. 


law no benefices can be now ſerved by ſtipendiary curates, without inſti- 


tution: but the received practice is otherwiſe. G76. 717. 


2. The act of endowment by the biſhop might be made, either in the 


act of appropriation, or by a ſubſequent act and a ſeparate inſtrument. 


Which is mentioned in this place, that in ſearching for endowments in 
the regiſtries of biſhops, or the court of augmentations, neither the one 
nor the other ſhould be neglected ; for altho* a ſeparate act or inſtrument 


of endowment may not be found, yet it is poſſible the endowment may 


have been made in the act of appropriation. Grbſ. 719, | 

If the body corporate be now in being to which the church is appro- 
priated, as all the old cathedrals are; or if the impropriation were, at 
the diſſolution of the monaſtery, given to any cathedral or collegiate 
church that now is; the moſt probable place to find the endowment of it 
is in the archives of that church: if not, perhaps it may be found in the 
augmentation office. But it is to be feared, that moſt of the endow- 
ments are now loſt, at leaſt to us, by being carried to Rome at the dif- 
ſolution of women 2996 50a ale r 
3. Upon the making an appropriation, an annual penſion was reſerved 
to the biſhop and his ſucceſſors, commonly called an izdemnity, and pay- 


able by the body to whom the appropriation was made. The ground of 
which reſervation, in an ancient appropriation in the regiſtry of the arch- 


biſhop of Canterbury, is expreſſed to be, for a recompence of the profits 
which the biſhop would otherwiſe have received during the vacation of 

4. A vicarage by endowment becomes a benefice diſtinct from the 
parſonage. As the vicar is endowed with ſeparate revenues, and is now 


_ enabled by the law to recover his temporal rights without aid of parſon 


or patron ; ſo hath he the whole cure of ſouls tranferred to him, by in- 


ſtitution from the biſhop. It is true, in ſome places, both the parſon 
and the vicar do receive inſtitution from the biſhop to the ſame church, 


Patronage. 


as it is in the caſe of Ane-cures; the original of Which was thus: The 


rector (with proper conſent) had a power to intitle a vicar in his church, 


to officiate under him; and this was ften done; and by this mea ns, two 


_ perſons were inſtituted to the ſame church, and both to the cure of ſouls, 


and both did actually officiate. So that however the rectors of ſine- cures, 
by having been long excuſed from reſidence, are in the common opinion 
diſcharged from the cure of iouls (which is the reaſon of the name); and 


however the cure is ſaid in the law) bool; 


204qg5 to be in them had:itualiter only; 


: 5 — . - * - ; 25 . 
yet in ſtrictneſs of law, and with regard to their original inſtitution, the 


cure is in them aclualiter, as much as it is in the vicar.” Gif. 719. 
5. The parſon by making the endowment, acquires the patronage of 

the vicarage. For in order to the appropriation of a parſonage, the in- 

heritance of the advowſon was to be transferred to the corporation to which 


the church was to be appropriated; and then, the vicarage being derived 


out of the parſonage, the parſon of common right muſt be patron 
thereof. So that if the parion makes a leaſe of the parſonage, (without 


making a ſpecial reſervation to himſelf of the right of preſenting to the 


Vicarage) the patronage of the vicarage paſſeth as incident to It. But - 


divers inſtances. Ez 


culars: vir. 


oa, - - 
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it was held in the 21 Fa. that the pariſhioners may preſcribe for the 


choice of a vicar. And before that, in the 16 J. in the caſe of Shirley | 
and Underhill, it was declared by the court, that tho' the advowſon of 


the vicarage of common right is appendant to the rectory, yet it may be 


appendant to a manor ; as having been reſerved ſpecially upon the appro- 


priation. G7. 719, | 


Sometimes, upon appropriation, the right of preſenting the vicar was 
given to the biſhop, probably to induce his conſent : as appeareth from 
6. There were no vicarages at common law: or, in other words, no Vicar only in- 
tithes or profits of any kind do de jure belong to the vicar, but by titled by en- 
endowment or preſcription z which cannot be preſumed, but muſt be det or | 
ſhewn on the part of the vicar. For which reaſon, the payment „ 
tithes to the parſon, is prima facie a diſcharge againſt the vicar. 67“/ 
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7. The firſt endowment of the vicars cannot be preſcribed againſt by Authority ot 


the parſon. This was adjudged in the cafe of Pringle and Child, J. 2 Ja. endowments: - 


Which original endowments therefore being of ſuch authority as no time 
can deſtroy; and ſuch cauſes between parſon and vicar as relate to them, 


or depend on them, being allo cognizable in the ſpiritual court: it were 
much to be wiſhed, ſays Dr. Gibſon, for the ſake of the poor vicars, that 
diligent ſearch were made after them in the eccleſiaſtical offices, and other 


repoſitories of records ; * in order to bring to light as many as can pol- 
5 5 . ) ͥ¶œ 


— * : 


* Tt may be proper to inſert in this place the following propoſal of a very learned eenile- 


man, who has generouſly undertaken the execution of che aboveſaid plan; hoping that a4 
Who may have it in their power in any wiſe to contribute towards the completion thereof, 


will communicate what may have come to their knowledge with reſpect to any of the parti- 


A propoſal for publiſhing a general repertory of the endowments of viearages: 


* This work is intended for the ſervice both of vicars and of their pariſhioners. The for- 
mer uſually come into their livings unacquainted with the particulars of their legal incomes ; 


moſt of which are ſmall, and many quite inſufficient : whence they are ſometimes tempted to 


demand more than their dues. But, oftner, they who fhould piy them, take advantage of 


tne ignorance or doubtfulneſs of their miniſter concerning his rights, and refuſe to acknowledge 


them. If he ſubmits to take what they are willing to allow him, he lives in {traits and con- 


tempt. If he conteſts the matter, his people become prejudiced againſt him for ſome tune, 


if not for ever: and there is great danger, that for want of being able to come at the proper 


evidences in the cauſe, it may be decided the wrong way. 


** Now the principal of theſe evidences are old endowments. For a vicar may demand 
what his vicarage was endowed with; and he cannot demand more, unleſs immemorial uſage 


gives ground for a juſt preſumption, that there was a further endowment, tho' not now ex- 


tant. Therefore diſcoveries of endowments will tend, not only to the right determination of 
law-ſuits, but to the prevention of them, by ſhewing both parties, to what they are intitled : 


_— thus will be of common benefit, to the clergy, to impropriators, and to the reſt of the 


** The moſt likely places to find them in, are the regiſtries of the biſhop, or dean and. 
chapter of the dioceſe. But, partly by means of national changes arid confuſions that have 
happened, partly thro' the unfaithfulneſs or negligence of officers, and partly thro' other ac- 
NT wavy of the books, belogging to theſe regiſtries, are loſt from thence : and not a 

v0 LL, waa: GS 1 | | 
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Preſcription 
where the en- 
dowment is 
loſt. 


Trial of en- 5 


Jowments. 


Appropytation. 


fibly be found. Eſpecially, fince it hath been alſo adjudged, chat if a 


vicar hath uſed time out of mind, or for a long time, to take particula- 


tithes. or profits, he ſhall not loſe them, becaule the original endowment 


is produced and they are not there; but inaſmuch as every biſhop had an 
indiſputable right to augment vicarages as there was occaſion, and this, 
whether ſuch right was reſerved | in the endowment or not ; the law will 


preſume, that this addition was made by way of augmentation, Gly. 
7 
8. The loſs of the original endowment is ſap? LY by preſcription; 

that is, if the vicar hath enjoyed this or that particular tithe by conſtant 
uſage, the law will preſume that he was legally endowed with it; by the 
ſame reaſon that it preſumes ſome tithes might be added, by w ay. of aug- 
mentation, which were not in the original e endowment. Grb/. 720. : 

„ It is faid, that all compoſitions for the endowments of vicarages ſhall 


be expounded by the judges of the common law; and if the ſpiritual 


court meddle with chat matter, they are to be e 0 : 
. 39. 


But place the diſpute i IS 3 rector and vicar, | being both ſpiritual 


_ perſons, it ſeemeth that the proper cognizance of the cauſe belongeth to 
the eccleſiaſtical judge. 


And in the caſe of Drake and T. pb; E. 4 £3 The vicar libelled te 


tithes of turnips, and Jaid his title to them by preſcription and endow- 


ment: The defendant pleaded, that chere is a N wee and 


— 


few. of them, and likewiſe of the eral and laiger books of diſſolved religious houſes, in 
which they recorded, amongſt other things, the endowments of tneir vicarages, are now in 


various libraries and repoſitories, publick and private. A liſt of theſe endowments, with re— 


ferences to the manuſcripts in which they are contained, would certainly be a very uſeful di- 


rectory to multitudes of perſons, who elſe would never know, where to ſeek for them: An 


account, which of them have been printed, and in what works, may ſave both trouble and 
expence to thoſe who defire to conſult them, and even in caſes where no endowments are to 


be found, preventing a fruitleſs ſearch will be doing ſome good. 


Therefore the editor of this propoſal hopes, that the publick wills approve of his under- 
taking: in which he hath proceeded fo far, as to ſet down, in alphabetical order, the name, 


with the date, of every endowment in the regiſters of the ſee of Canterbury ; and all ſuch as 


he hath been able to diſcover in the Lambeth, Cotton, Harleian, and other libraries, or in 


printed books. He now preſumes to requeſt, that the ſeveral biſhops would favour him with 


the names, and dates, of all endowments, which are in their reſpective regiſtries : and that the 
fame aſſitance may be given him by ſach of the nobility, clergy, and gentry, as have in their 


cuſtody ancient records of any Ge in E WINK endowments of vicarages are entred. 


| Doctors Commons 


N An, COLTRE DUCAREL,” 


After which he ſubjoins a liſt of above 200 endowments of vicarages already. diſcovered | 
and a ſpecimen of the method he propoſes to follow, as thus, 


AcrEx (Line. Dice.) Vicar: de- Ordinatio vicariæ eccleſiæ parochialis ds Acleia Lin | 
coin. Diœc. Dat. Oxon. in feſto S. Michaelis A. D. 1343. (Printed in Kennet's Parochial 
Antiquities, pag. 455. Ex Chartul. S. Frideſwidæ Ed. Ch. Oxon.) 


A1BOLDESLEY (Linc. Dicec.) Vicar. de - Ordinatio vicariæ A. D. 1361, Regiſt. 
Johan, Gynewell Epiſc. Lincoln, fol. 367, &c, 3 I . 


that 


that time out of mind the kecter hach taken tithes of turnips; 


the court: Tho? both parties are not eccleſiaſticks, yet the thi: 
troverſy belongs either to one eccleſiaſtick or another; for either the red 0 
is intitled to the tithes or the vicar 3 and what matter is it to the par 


of ſuch a maror ; it was adjud 
holders, as well as of the demeſnes of the manor. 
doubt was, that frecholders ſtrictly ſpeaking were not parce of the ma- 


manor there, ſhould ſignify the precincts of the manor. 
Where x the eadowment is 10 exprelied, that only tithe corn is reſerved to the 


Appꝛopꝛiation. 


and muſt be tried by the common law. But by y Parker chief ju 


In CON+ 
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oner, who has them 2 for he can © aly pay them to one: This 35 properly 
a diſpute what belongs to the vicar upon the endownent ; ; and that evi. 


dence which will intitle him to a ſentence below, will not enable him to 
recover here: And if we ſhould grant a prohibition in order to try the 


cuſtom, yet that will not determine the queſtion upon the endowment 


and therefore we ought not to draw them out of that court, which may 
And beſides, in the! ſpiritual court 
ey will not here. And the rule 


Proper! y determine the whole matter. 
fifty years make a preſcription, tho? the 
for a prohibitiom was diſcharged. Sir. 87. 


But the courts of equity do . determine bs ew the interpreta» 


tion of endowments. 


and he 
moved for a prohibition, and obtained a rule unleſs cauſe ſhewed : And it 
was inſiſted, that in this caſe both the parties are not eccleſiaſticks; for 


the libel 1s againſt. a pariſhioner, and it lays a cuſtom which i5 0 


CLE EY 0 
(ice and 


10. Any words in an endowment bei ing doubtful, ſhall be interpreted Favourable | 


it appearing * 5 the cuſtom had been for the vicar to have tithe hay, 
this was judged ſufficient to extend it to tithe hay. And the ſame thing 
was adjudged in the caſe of tithe wood, as given by the term allaragia, 


upon the ſame foundation of cuſtom, in the caſe f Reynolds and Gree [Woes 
Or if given there under the name minute decimæ; cuſtom changes a great 
titlie, as wood is, into ſmall. Upon the occaſion of which caſe, it was 


ſaid, that the word altaragium ſhall be expounded according to ute. 


And biſhop Stillingfleet obſerved, that in the ſettlement of the altarage of 
Cockrington, by Groſthead biſhop of Lincoln, not only oblations and 
obventions, but the tithes of wool and lamb, were campreviers ded under 


that name. Gibſ. 719, 720. 


And in the caſe of Franklyn and the maſter and. brethren of St. C voſt, Y 
7. 1721; it was decreed, that where allaragium is mentioned in old en- 
dowments, and ſupported by ulage, it will extend to ſmall diebe but 


not otherwiſe. Bund. 


The moſt difficult, the? moſt common 1 queſtion, that relates to the i in- 


terpretation of ndownicnts.” - NG the vicar ſhall have in virtue of th 
phraſe minute decme.  Gibl. 7 | 


Where a vicar was endow 4 1 8 ave the ne part * all 8 ok corn 
ged, that he ſhould have tithes of the free- 
The reaſon of the 


nor, as fuch: But it was reſolved, in favour of the vicar, that the word 


And ſo, 


2 | | Pal: 


by practice, and to the advantage of the vicar. So, in the caſe of Bark/- conltruciion, 
dale and Smith, tho“ garba in the common acceptation relates to corn, yet 


60 


Appꝛopꝛiatton. 


Parſon; by conſtruGtion of Jaw, all the retl falls to the vicar, 2 Rollis 
Abr. 35. 

In the aforeſaid caſe of Franklyn and the maſter and brechen of &.. 
Creſs ; altho' by the endowment the vicar was to find the ſacrament wine, 


yet the court were of opinion it ſhould be found | by the par ithioners, ac- 


5 cording to the canon. Hund. 79. 


II. Augmentation of vica ages, 


Dr Gi ion ſ: V's, it fe ems to be agreed on all hands, that the ordina: ry 
hath power to oblige /þpiritual impropriators to augment VICArages : ac- 


cording to the caſe of Hitchcot and Thornburgh, I. 9 Car. where the VICa) 


med the tenant of the maſter of the choiriſters of the church of "ea 


(the ſaid maſter being parſon), for addition of maintenance in the ſpiri- 


tual court; and prohibition Was denied, upon this reaſon, that the. or- 


dinary might compel the parſon to an augmentation, there being ſuch 
2 power reſcrved to him in all appropria tions: ; and that the leſſee (who 


held for lives according to the ſtatute of the 32 II. 8.) came in, 0 Bl 


to the fame charge. Gibf, 722. 2 Ru, Abr. 337. 


It is true, this was an appropriation. which had never come to th 
king by any ſtatute of diſſolution ; but that circumſtance of having 3 
conveyed to the king, made no difference with regard to the jurifdictioin 


of the biſhop, fo long as they were reconveyed to a ſpiritual hand, as 


appears from the caſe of the dean and chapter of S? Aſeph in the 12 Ja. 
And the books, when they pronounce impropriations lay fees, ſeem to 
ground it wholly upon their being in lay hands; and to mean no more, 


When they ſay that they become lay fees by the ſtatutes of diſſolution, 
than that by thoſe ſtatutes they came into lay hands. The only que- 


tion then (he lays) 1 is, concerning the biſhop? power over lay Fmpropria- 
tors.” Gibf. 722. Roll. 100. 


2efore the diſſolution of monaſteries, the exerciſe of ordinary juriſcicti 


on in this particular appears beyond all queſtion. Then come the acts 
of diſſolution, and ſay, that the king ſhall have and enjoy, to him and 


his heirs for ever, all and {ſingular ſuch monaſteries and tithes, in 4. 
large and ample manner, as the abbots held them; and elſewhere, in the. 


fate and condition that they now be; and that they who take from the king, 
ſhail have and hold and enjoy the ſame, and have all ſuch actions ſuits 
entries and the like, in like manner form and condition as before: 


which acts of diſſolution were founded upon the ſurrenders made by the 
religious into the hands of the king. Grbf. 722. 
From whence it hath been argued; A nothing could come into the 


king's hands in virtue of the farrenders of the religious, but what was 


theirs; and that the right of the biſhop to augment, and of the vicar to 


claim augmentation, was not theirs: That the moſt natural conſtructioonn 
of the king's enjoying the impropriations in the ſame manner form and 


{ace as the religious did, is, that he ſhall enjoy them with the ſame limi- 


tations, privileges, and burdens, as the religious did: That according]y, 
. 


Ty .* * 


App2opuation. - 


it is granted, t that exemptions from Utnes can be enjoyed by the erantees, 
only while the lands remain in their cen hands, becauſe that 3 


which was granted to the ſeveral 8 was not abſolute, but fub nid, 


to wit, whilſt they were in their own hands: That becauſe reparations 5 of: 
chancels, pay ments of curates, proxies, ſynodals, and the like, reſted 


upon the religious appropriator, therefore they have always reited upon 


the lay impropriator : That (by like conſtr uction) as the religious held 


thoſe appropria LLONS with the char 8 of a competent raatintenance tor 11e 


vicar, a at the diſcretlon of the ordinary 7; ſo do the lay owners hold their” 


mpropriations with the ſame charge: "Th at the meaning of the parlia- 
ment was not to de >ftroy the rights of other men, but only LO lupprets 1 "0 
monks: That in the feveral acts of diſſolution, there are general ſaying 


= I 


of rights to all bodies politick and the like, 2d Pa tic A arly of. © por trons, 


: cc which any may or might have had in or. to the pi remiſſes „ Or to an x 


won pare Or parcel] thereof, in ſuch like manner form and condition, to all 


“ intents and PUrPoiry, as if the ſaid acts had not been made;” and 
cherefore, that the vicar having then a riglit to a cn Herlio (that _—_ 


4 


part. or parcel, as the ſtatutes lpcak) out of the rectory, with a right to 


. 


ſue the abbot if he denied it; ; a the biſhop having a right to lion fuck 
portion, and to 1nforce the allowance of it b 7 ſequeſtration. and other 


eccleſiaſtical cenſures; both the biſhop and the vicar have thoſe rights re- 


- ſpectively preſerved to them in the faid general favings : That if it be 
objected, that thoſe clauſes of reſervation of ri ht, do not exprelsly men- 


FO 


_ either: the juriſdiction of the biſhop op, or the portion of the vicar; 
the anſwer 8 ag Neither GO een? Bo mentio n 5 re] paration Or CNances, — 


king to the es Tho 27 "they are now Sees Toy other Ok and 
| uſes, than heretofore they were, yet they retain the ſame nature; and it 
1K. had not been underſtood, that after the conveyance into lay hands 

they ſtill remained eccleſiaſtical dutics, they might have been recovered. 


8, 
as Other chattcls or lay fees are. by action of de bt or otherwite at com- 


mon law, and there had needed no act of parliament to enable laymen 
to ſue for them; nor would the remedy have been given in the ſpiritual, 55 


but moſt certainly in the temporal courts. G 10. 723. 


But notwithſtanding all this, it muſt be acknowledged, that nothing 
is more peremptorily Gelivered throughout the books "of common law, 
than the contrary doctrine ; namely, that ſince the diſſolution, all impro- 
priations (at leaſt in the hands - laymen) are become mere lay = „ Or 
inheritances of a mere temporal nature; from whence-it-is inferred, that 


. , yy „% = v» 


therefore all ſuch poſſeſſions are intirely freed from the fpiricual purifdict- 
on; and particula ry, that the ordinary hath no power to make avgmen- 
tation of a vicarage, out of any rector Y W. chich } is in the hands of a lay im- 


Propriator. 67 /. 2 


And even with reſpect to piribU!-: impropri. ators, it may ſeem HT the 


intire deſuetude of the practice, t that the ordinary's power over ſpiritual 


impropriators, to comp del them to augment virarages, is at leaſt doubrtu!; 
aud 


or 
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and che only augmentations that are now made, are either by private be- 
nefaction, or by application of the revenue of firſt fruits and tenths by 
the governors of queen Anne's 1 or both. 


By the ſtrate of the 17 C. 2. c. 3. 93 7. Power 18 given to the impropri- 


ators of tithes, to unite the ſame to the par ſjonage or vicarage of the church of 


chopel where they lie; er to ſelile the ſame iu truſt, for the benefi I of the fat: 7 
parſonage, or vicarage, or of the curate where the Pa ſonage is improp. ale 
and no vicar endowed, without any licence of mortmain. 

Before this ſtatute, to wit, in the 12 C. 2. ſoon after the e a 


bill was brought into the houſe of commons, for erecting and augment- 


ing of vicarages, and had a firſt reading, but proceeded no further; 5 1a- 
ving, as is ſup} poſed, been ſuperſeded and laid afide (at leaſt for that tim 

in conſideration that the ends propoſed in it would be in ſome degree ar an- | 
ſwered, by his majeſty's letter to the leveral biſhops e the ſub- 


ſtance 5 which is as followeth : 


„Our will 1s, that forthwith proviſion be made for the augmentation 5 
of all ſuch vicarages and cures, where the tithes and profits | are appro- 
priated to you ind: your ſucceſſors, in ſuch manner, that they who im- 
mediately attend upon the performance of miniſterial offices in every 
pariſh, may have a competent portion out of every rectory impropriate 
to your ſee. And to this end our farther will is, that no leaſe be 
granted of any rectories or Parſonages belonging to your ſee, until 
you ſhall provide, that the reſpective vicar ages, or curates places where 
there are no vicarages endowed, have ſo much revenue in glebe, 
tithes, or other emoluments, as commonly will amount to 100. or 
Bol. a year, or more if it will bear it; and in good form of law ſettle 
it upon them and their ſucceſſors. And where the rectories are of 
mall value, and cannot admit of ſuch proportions to the vicar and 
curate z our will is, that one half of the profit of ſuch a rectory be 
« reſerved for the maintenance of the vicar or curate, as is agreeable to 
the ſaid proportions. And our farther will is, that you do employ 
your authority and power, which by law belongeth to you as ordinary, 
for the augmentation of vicarages and ſtipends of curates ; and that 
* you do with due diligence proceed in due form of law for the raifing 
and eſtabliſhing convenient maintenance of thoſe who do attend holy 
duties in pariſh churches. And if any prebendary in any church (the 
corps of whoſe prebend conſiſts in tithes) ſhall not obſerve theſe our 
commands, then we require you or the dean of the church, to uſe all 
due means in law, where you or he have power to compel them; or 
that otherwiſe you report to the biſhop of the dioceſe where the faid 
corps doth he, that he may interpoſe his authority for fulfilling this 
our order. .And if any dean, or dean and chapter, or any that chold- 


theſe our commands, that you call chem before you, and lee this our 
« will obeyed,” ken. Par. Aut. 2 53. 


And 


eth any dignity or prebend in the cathedral church, do not obſerve 


* 
— 
4a. 
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And this deſign was the more practicable at that time, by reaſon of 


the number and largeneſs of the fines that were then due. And ac- 
cordingly, many and large augmentations were then made. But this was 


not intended barely for augmentations then to be made at that particu- 
lar time, but alſo for the making thereof by the ſame bodies in future 


times. And to confirm and perpetuate the lame, the ſtatute of the 
29 C. 2. c. 8. was made as followeth : | 


IVhereas divers archbiſhops, biſhops, deans. and chapt: rg, 3 e, fel. 


Haaſtical perſons, „ obedience to bis majeſty” s letters beart ng date the firſt dey ” „ 


June 77 the twelfth year of his reign, and out of a pious care do mprove poor 


VICArages and curacies, where the endeten the; ef was found too ſmall to 


afford a competent maintenance to theſe that ſerve the cure, have fince his 
majeſty's happy return, upon their renewing of leaſes of rectories or tithes im- 


propriate or appt opriate, made. or in ay he reafter make divers reſer vations 1 


yond the ancient rent, to the intent the fame ſhould or might become payable to 


the ſaid vicars or curates, in augmentation of their endowments, which bave 


been for the moſt part en eyed accordingly ; but in regard that ſuch reſery 


"tions were not made to the vicars or curates, or if they were, ud convenient 
remedy could be had by ſuch vicars or curates for the recovery thereef, and 


they were not at the time thereof capable of taking any inter: ſt to their 07071 
uſe, whereby the ſaid proviſions will depend upon the gocd pleaſure of the 


ſucceſſors, and may in time be diſappeinted : Therefore for the eſtabliſhment of E 


the ſame, it is enacted, that every augmentation granted or intended to be 
granted f mce the ſaid fr day of June, or which ſhall at any time hereafter 


be granted reſerved or made payable to any vicar or curate, er reſei Pa by. 
way of increaſe of rent to the leſſors, but intended to be for the benefit cf ſuck. 


vicar or curate, by any archbiſhop, biſhop, dean, provoſt, dean and. chavier, 


archdeacon, prebendary, or other eccleſiaſtical corporation pet ſon or peruns 


whatſoever, ſo making the ſaid reſervation out of any rectory e G7 


Portion of tithes belonging to them or any of them reſpectively, ſhall continue 


and remain as well during the continuance of the eſtate or term upon <hich the 


ſaid augmentations <were grented reſerved or agreed to be made payable, as of- 


terwards, in whoſe hands ſoever the ſaid rectories or portions of tithes 7 ail-be 
or come; Which rectories or portions of tithes ſhall be chargeable therewith, 


_ whether the ſame be reſerved again or not; and the ſaid vicars and curates re. 
ſbeclively are hereby adjudged to be in the actual Poſſeſſion 25 ef, for the uſe 

of themſelves and their ſucceſſors, and the ſame ſhall for ever hereafter be 
taken received and enjoyed by the ſaid vicars and curates 20 their ſucceſſors, 
45 well during the continuance of the term or eſtate upon which the ſaid ae 
mentations were granted, as afterwards; and the ſaid vicars and curates fhail 


have remedy for the ſame, either by diſtreſs upon the rectories mpropr ate or 


portions of tithes charged therewith, or by action of debt againſt the perſon 
Who. eught to have paid the ſame, his execulors, or adminiftraters ; any diſ- 
ability in the perſon or perſons, bodies politick or corporate ſo granting, ge GH 2 


aiſability or incapacity in the vicars or curates, to whom or for whoſe uſe 
benefit the Jour: are gr anted or intended to be granted, the ftatute of NAY 


— — 


+; Gs 3 


= 


Appropꝛiation. 


07 any other latu, ch or other E or thing what/oer er, to the FORTY 
ruotwilhſtanding, l. 1,2. „ GE 
PO od always, that no future AUR entalion be. confirmed by dirtile e 7 this 


a, cohich ſpall exceed ons moiety of the clear yeorly value, above all reprizes, of 


the rectory impropriace out of which the ſame ſhall be granted or reſerved. ſ. 3 
And every archbiſpop, bifhzp, dean and chapter Teſpediively, 0% Or befor? 


Sep. 29. Next comme, hats anale entry 2 their 7; g1JECrS 7 rejpectivery 5 o EVE . 
eNementolion or other agreement, <wvbich ſhall ve kep! as a record; aid a oy 


tereof, proved by witneſſes, ſhall be good evidence, whereupon ſuch vicars 


Ir CUrGLES May recover the benefit of ſuch men ane „ 


And if upon the ſurrender, exp ation, or other determination of 2 leaſt 
wherein fuch augme tation hath been or ſhall be granted, any new leaſe of th 


* premiſes or any part thereof ſhall hereaſter be made, without expr. 197 8 contin 
ance of the feid a every ſuch new lecſe ſha: . be u. 'rerly Vid. 
EB | | 

And if any aueſtion ſhall eriſe concerning the validity of Juch & grants, cr. 


any other matter or thing in this a: contained; fuch ſa vou Tae co 92 ee 


and. ſuch further remedy, if need be, fball be had and mad e, for the b 6515 
, the vicars and curates, as may be had 5 other dl uſes, upon thy 
Hain! os for charitable uſes: l. 7. 


By the ſtatute of the 12 An. 0 N F. e, 4. 
augmentation of ſmall livings in the Weſt N of the county of 2, 
by 7 incloling of waſtes therein, 55 


IV. Vicarages 6 diflolved. 


V; icarages tho duly created, and of long continuance, m might be din 


e The great caſe in Which this point came under confideration, was 
hat of Britton and Wade, M. 16 Jo. An appropriation had been made 


in the time of King John, and fo continued till the reign of Hen. 6. 


when upon the prior's petition to the pope, in regard the priory was poor, 
the pope granted by his bulls, that for the future the prior ſhould ap- 
point one of his monks to ee in the cure, who ſhould be removable 


at the will of the Prior. And this was held to be a good diſſolution; 


becauſe the appropriation, having been made before che 1 5. N. 2 and 


Se + 


4 JI. 4. was not witllin thoſe ſtatutes. But Doderidge and Haughton 


Funde held, that if the appropriation had been within the ſaid ſtatutes, 

neither pope nor ordinary could have diſſolved the vicarage ; for if they 
could be ſuppoſed to have that power, the great deſign of the ſtatute of 
the 2 H. 4. (namely, to have a vicar perpetually incumbent) might be 
deteared at pleaſure. And tho? ſuch a power of diſſolution were ſuppo- 
ſed to be conſiſtent with that ſtatute, it ſeems by no means reconcilable 
| with the diſabling ſtatute of the 13 El. c. 10. againſt the granting or con- 


yeying the poſſeffions of vicars, as well as of others, in any other manner 


than th at ſtatute directs. 0 720. 


= 


proviſion is made for the 


But 


| 
} 
| 
1 


Appꝛopꝛiation. 


But notwithſtanding thoſe two ſtatutes, and the opinions of the two _ 
learned judges aforeſaid; when the caſe of Parry and Banks was brought 
into the exchequer, in the twelfth year of the fame king, where a vicar- 


gage was endowed upon an appropriation to the dean and chapter of Sr 


Aſaph, and in the 24 Eliz. was diſſolved by the biſhop, and united to 


the rectory, it was held by the barons that the diſſolution was good; be. 


cauſe the appropriation being to the dean and chapter, and fo remaining 
in a ſpiritual hand which was capable of the cure, it might well be du 
ſolved. And this appropriation being one of thoſe' which came into 


the king's hands in the 31 H. 8. and by the king transferred to the dean 
and chapter; the court further reſolved, that if the impropriation had 


become a lay fee, in the hands of a temporal poſſefior, the vicarage 


could not have been diſſolved, becauſe that would be in effect to deſtroy 
the cure. Gib. 720. 8 „ 5 Sana 


Two things more are delivered in the books of common law, concern- 


ing diſſolution of vicarages, and the union thereof to their rectories : 


1. That tho' a vicarage is taken out of the parſonage, and (for the po- 
verty and neceſſity thereof) may be diſſolved and reunited, to ſupply the 
parſonage; yet the not preſenting for a long time (as for 160 years, 
which was the caſe in the books) ſhall not be a diſcontinuance of the vi- 


carage; but ſomething ought to be ſhewn of the act of reuniting. 2. If 
a vicarage is to be diſſolved into a parſonage preſentative, the king's li- 


cence is not neceſſary, becauſe no loſs accrues to the crown; but if it is 


to be diſſolved into a parſonage appropiatory, there muſt be the king's 


licence, becauſe he for ever loſeth his title of lapſe. Gibſ. 720. 


If the parſon appropriate who is patron of the vicarage of the ſame 
_ church, doth, preſent the vicar to the parſonage, this is a reunion of the 


vicarage to the parſonage, fo that the preſentee ſhall have all the riches 


and other profits of the church. Ma!/. c. 17. 


The uſual form of the endowment of a vicarage was to this effect: 


f [ ] Viverfis Chriſti fidelibus preſens ſcriptum viſuris vel audituris; Robertus 


Permiſſione divina Carliolenſis ecclęſiæ miniſter humilis, ſalutem in domino 


Jempiternam. Cum nos ad taxationem perpetuæ vicarie eccleſiæ de Orton no- 
ſire dioceſeos vocati, priori et conventui eccleſiæ de Cunningſhed predict 
_ ecclefie rectoribus quod taxationi prædictæ intereſſent, ſi ſibi viderent expearre, 
aul horitate apoſtolica precepiſſemus ; ac ſuper valorem predifte ecoeſte adn 
authoritate per viros fide dignos ad hoc juratos et examinatos plenar'e int. 
tones feciſſemus , prædictus prior pro ſe et conventu ſuo in preſentia nijtts 
conſtitutus, quoad taxationem predifttam ordinationi neſtre totaliter fe ſnom- 


%, Nos igitur invocata ſpiritus ſandti pratia, prædictis facultatibus prijja- 


is predifte eccleſiæ, authoritate predifa, in preditte ecclefie vicarian Per- 
Petuam taxamus quatuor libras et quatuordecim ſolidus. Pro predifta ſunmiic 
Pecuniæ, perpetuæ aſſignamus eidem vicarie portiones inferius ſcriptas; vide. 
licet, duas manſiones, cum duabus bovatis terra, cum omnibus earundem ce 

Vor. I. e ee mentis 
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mentis & pertinentibus omnimodis infra villam et extra, ad eaſdem manſiones 
cum duabus bovatis terre ad ipſas ſpeftantibus, que propinquiores ſunt eccle- 


fie pradictæ; et omnes obventiones, mortuaria viva et mortua, et eorum op- 


tima veſtimenta; oblationes, videlicet, die omnium ſanttorum, die natalis do. 
mini, die Purificationts beate Mariz, et die paſchatis, in nuptiis, obitibus, 
ppuriſicationibus, et in omnibus aliis devotionibus difte ecclefie provementibus ; 
nec non lang et agnorum, et ſi oves et agn ante feſtum ſancti Martini in byemz | 
non tondeantur, vel poſt dittum feſtum quovis caſu fortuito moriantur, decim. 


_ fotvantur debito mods et exigantur; lini, et cannabis, et molendinorum, et alias 
minutas decimas boſcorum, pannagii ſylvarum, et aliarum arborum fi vendan— 


tur, ſtagnorum, columbariorum, hortorum, turborum in locis quibus fearuntur, 


aucarum, et anatum, ovorum, et pullorum, nec non porcellorum, apitm mell;s 
e cer, artificiorum, negotialionum, nec NON flipendic "um, et omnium Proven- 
 tuum rerum aliarum, de cetero ſatisfaciant eccleſie prædictæ competenter, ul 
die jure teneantur , et etiam decimas garbarum prediftarum duorum bovalarui 
_ terre prædictæ vicariæ affienatarum. (E xeeptrs decimis albis pullinorum ei 
Ditulorum, decima fœni, nec non et decima propriorum omnium præditti pricris 


et conventus in preditia parochia exiſtentium, cui quas rettori volumus 40g. 


nari.) Ita quod vicarius qui pro tempore fuerit omnia onera ordinaria et 
_ extraordinaria pro portione ipft contingente, videlicet, pro tertia parte, Ple- 
narie ſuſtinebit. Ipſo vero vicario cedente vel e e preditti prior ei 


conventus liberam habeant facultatem ad eandem vicariam clericum idoneum 


præſentandi. In cujus rei teſtimonium preſenti ſcripto figillum noſtrum apponi 
fecimus; datum apud Roſam ſeptimo idus Aprilis, anno domini mille mo d. : 


centiſi m0 ſexagefin mo tertio, et pontificatus e anno o Quinto. 


The law concerning the reſidence of vicars upon their benefices, is in. 
ſerted undder the title Reſidence, | | 


5 ce Parity Cicrk, 
 Archbiſhops. See "Biſhops. 


Archdraton. 


* © R leaſes made. by archdeacons, as 7 corporations, ſee title 
Leaſes, 


1. As deacons were all originally the attendants and ſervants of thei! © 


8 ſeveral biſhops in church affairs; ſo it is certain, that about the end of 


the third century, there was in ſeveral dioceſes one choſen out from 
among the reſt, who had the title of archdeacon : and by degrees of 
I | | a | 4-0 (e 


in. 


title 


their 
1d of | 

from 
> this 
office 


to ſhare with the biſhop in his authority. 7%, 57. Gib. 969. 


of the chief care and inf 


Archdeaton. 


office became univerſal; and they who had it, being always near che 


biſhop, ſo improved their advantage, that in proceſs of time they began 
But as the archdeacons, in their original inſtitution, had no relation to 
the dioceſe, but only to the epiſcopal ſee ; ſo it was by ſeveral ſteps and 


degrees that they attained to the power they now enjoy. At their firit 
inſtitution, their proper buſineſs was, to attend the bilhop at the altar, 
to direct the deacons and other inferior officers in their ſeveral duties for. 


the orderly performance of divine ſervice, to attend the biſhop at ordi— 


nations, and to aſſiſt him in the management of the revenues of the 
church; but without any thing that could be called juriſdiction in the 
preſent ſenſe of the word, either in the cathedral or out of it. G7. 969. 
All that while, the chorepiſcopi had the inſpection, under the biſhop, 
of the clergy in the country, and of thoſe parts of the dioceſe which 
ere remote from the epiſcopal fee ; till in the council of Laodicea, in the 
© year 360, it was ordained, that no biſhops ſhould be placed in country 
villages, but only itinerant or viſiting preſbyters. - But the archdeacon, 
being always near the biſhop, and the perſon mainly intruſted by him, 
grew into credit and power, and came by degrees (as occaſion required) 
to be employed by him, in viſiting the clergy of the dioceſe, and in the 
diſpatch of other matters relating to the epiſcopal care: So that by the 


3 | 8 8 4 
beginning of the ſeventh century, he ſeems to have been fully poſſeſſed 


= 


biſhop. 67 /. 969. 


But this is to be underſtood wich a twofold diſtinction from the preſent 
ſtate and meaſure of archidiaconal power: 1. That he was employed ge- 
nerally throughout the dioceſe, at the pleaſure of the biſhop. Such an 
archdeacon John de Athon calls the general archdeacon, who hath not 
an archdeaconry diſtinctly limited, but ſupplieth the place of the biſhop. 
as his vicar univerſally ; by way of diſtinction from that archdeacon, who 
hath a diſtin& limitation of his archdeaconry, and a ſeparate juriſdiction _ 
trom that of the biſhop. And the firſt of theſe is the archdeacon, that 
we find deſcribed in the body of the canon law. 2. That the power of 
the archdeacons, in that ancient ſtate, was chiefly a power of inquiry and 
_ Inſpection ; which Lindwood calls a ſimple inquiry, where he ſays, that 
of common right the archdeacon hath power of viſitation by way of 


ſimple inquiry, as the biſhop's vicar ; but in ſuch inquiry he hath no 


power to make corrections in his own name, except in ſmaller matters, 


unleſs cuſtom give him that power. The like doctrine, to that which 


had been delivered long before by John of Athon : Of common right, 
laith he, the archdeacons have no power to uſurp the greater matters to 
themſelves, but only to report or intimate the jame to the biſhops. Be- 
yond this, all the rights that any archdeacon enjoys, of what kind ſoever _ 
they be, ſubſiſt by grants from the biſhops ; either made voluntarily, to 
enable archdeacons to viſit with greater authority and effect; or of neceſ- 
ty, as claimed and inſiſted on by archdeacons, upon the foot of long 
ulage and cuſtom. But whatever might be the motive to theſe concel- 
| ay THEN N eee ions 


pection of the dioceſe, in ſubordination to the 
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| fin on the part of the biſnops; it ſeemeth that the powers enjoyed by 
archdeacons, beyond that which they claim of common right, accrued to 
them by expreſs grant or compoſition (however the evidences may be 


joſt); ; 't being hard to imagine, how deans and chapters, archdeacons, 
or any other perſons, ſhould be allowed to preſcribe againſt a biſhop, 
tor any branches of epiſcopal juriſdiction, and much more for an _ 


tion from it. G7?ſ. 969, 970. 


But in virtue of ſuch grants, and of dos to the office they are 


5 annexed to; not only 1 the qurifdiction he enjoys is in the eye of the law 
ordinary juriſdiction, as being in reality a branch of epiſcopal power, but 
lie himfelf is properly ordinarius, and is recognized as ſuch by the books 


of common law, which adjudge an adminiſtration made by him to be 


1 good, tho' it is not expreſſed by what authority, becauſe as done by the | 


archdeacon, it is preſumed to be done jure ordinario. Gibſ. 970. 
As to the diviſions of dioceſes into archdeaconries, and the aſſignment 


5 of particular diviſions to particular archdeacons; this is ſuppoſed to 
have begun a little after the Norman conqueſt ; when the biſhops, as 
having baronies, and being tied by the conſtitutions of Clarendon to a 
ſtrict attendance upon the Kings in their great councils, were obliged to 


larger delegations of power for the adminiſtration of their dioceſes, than 


till that time had been accuſtomed. Gibſ. 970. 1 Warn. 275. 


For in the charter of William the conqueror, for appointing the cog-· 
nizance of eccleſiaſtical cauſes in a diſtinct place or court from the tem- 


poral, the archdeacon 1s mentioned in his ancient general ſtate as the 


biſhop's vicar ; where it is ſaid, that * no biſhop or archdeacon ſhall | 


any longer hold pleas in the handred: concerning epiſcopal matters”. 
And as their charter did eſtabliſn what we call the conſiſtory court of 
the biſhop in every dioceſe ; ſo it did enable the biſhop by degrees to al- 
ſign to particular perſons what ſhare of epiſcopal juriſdiction he thought 
fit, to be exerciſed archidiaconally within the diſtricts by him appointed. 
And as this exerciſe, by long uſage, grew into a claim ; ſo thoſe claims, 
ſtifly maintained on the part of the archdeacons, ended in compoſitions. 


Which ſaid aſſignment of particular powers to particular perſons, within 


their proper diſtricts, put an end to the general capacity of archdeacons, 
as vicars general throughout the whole dioceſe; and made way for thoſe 
officers, who are known in our provincial conſtitutions, and the gloſſes 
upon them, by the names of vicar general, official, and chancellor to the 
biſhop; and who are veſted with a delegated power to exerciſe, in the 


place of the biſhop, all ſuch juriſdiction as hath not been granted away 
to others, or that he hath not in r commiſſion reſerved to himſelf. 
Ci,. 970. 
2. Archdeaconries are commonly given by biſhops, who do therefore 


Prefer to the fame by collation : But if an archdeaconry be in the gift of 


a layman, the patron doth preſent to the biſhop, who inſtitutes in hke 


manner as to another benefice; and then the dean and chapter do induct 


him, that By after lome « ceremonies Place him 1 in a ſtall in the gre : 
chere 


Archdeacon. 


church to which he belongeth, whereby he is ſaid to have a place in the 


choir. Watf. c. 15. 


Archdeacons by the 13 & 14 C. 2. c. 4. are to read the common prayer 
and declare their aſſent thereunto, as other perſons admitted to ecclefi- 
aſtical benefices; and alſo muſt ſubſcribe the ſame before the ordinary: 
but they are not obliged by the 13 Elig. to ſubſcribe and read the thirty 
nine articles; for altho' an archdeaconry be a benefice with cure, yet it is 
not ſuch a benefice with cure as ſeems to be intended by that ſtatute, but 
only ſuch benefices with cure as have particular churches belonging to 
them. Fal. c. 15. 7 9 
And they are to take the oaths at the ſeſſions, as other perſons quali- 
JJ oo qqq 8 
3. By the canon law the archdeacon is ſtyled he biſbop's eye; and hath Their generai 

power to hold viſitaions (when the biſhop is not there); and hath alſo PW- ert. 
power under the biſhop of the examination of clerks to be ordained, as 
alſo of inſtitution and induction; likewiſe of excommunication, injunc- _ 
tion of penances, ſuſpenſion, correction, inſpecting and reforming irregu- 
larities and abuſes among the clergy; and a charge of the parochial _ 
_ churches within the dioceſe: In a word, according to the practice of, 
and latitude given by the canon law, to ſupply the biſhop's room, and 
(as the words of that law are) in all things to be the bithop's vicegerent. 
EY og Tr Ll Oo „ 
In general, the archdeacon's juriſdiction is founded on immemorial 
cuſtom, in ſubordination to the biſhop's ; and he is to be regulated as to 


his dignit 


his own church and dioceſe. 1 Still. 238. God. 64. 


For in ſome places the archdeacons have much greater power than in 
others. As in the dioceſe of Carliſle ; the archdeacon hath no juriſdiction : 

but he retaineth ſtill that more ancient right, of examining and preſenting 
perſons to be ordained, and of inducting perſons inſtituted. 1 


y office and power, according to the law uſage and cuſtom of 


4. The judge of the archdeacon's court (where he doth not preſide Arebdeacon's 


himſelf) is called the official. Wood Com. I. b. 4. C. 1. 


5: eil. 


5. By the ſtatute of the 24 H. 8. c. 12. An appeal lieth from the Appeal. 


archdeacon's to the biſhep's court. 


M. 8 W. Robinſon; and Godſalve. Upon motion for a prohibition to 

ſtay a ſuit in the biſhop's court, upon ſuggeſtion that the party lived 
_ within a peculiar archdeaconry ; it was reſolved by the court, that where 
the archdeacon hath a peculiar juriſdiction, he is totally exempt from the 


power of the biſhop, and the biſhop cannot enter there, and hold court; 


and in ſuch caſe, if the party who lives within the peculiar be ſued in the 


biſhop's court, a prohibition ſhall be granted . for the ſtat':te intends that 
No ſuit ſhall be per faltum : But if the archdeacon hatl: not a peculiar, 
then the biſhop and he have concurrent juriſdiction, and the party may 
commence his ſuit, either in the archdeacon's court or the biſhop's, and 


he hath election to chuſe which he pleaſeth : And if he commence in the on 


biſhop's court, no prohibition ſhall be granted; for if it ſhould, it would 
confine the biſhop's court to determine nothing but appeals, and render 


7060 


Archdecon; 


it incapable of having any cauſes originally commenced there, _ Le Rom 
12 3. 


arches. 


T* HE. perſon who adhvitilters juſtice in the court of arches, 1s ths 
1 official principal of the archbiſhop ; who was called officialis de ar- 
cubus, and the court it ſelf curia de arcubus, or Bow-church (fo called 


from the ſteeple being raiſed at the top with ſtone pillars archwiſe) ; by 
_ reaſon of the archbiſhop s having ordinary juriſdiction in that place, az 


the chief of his peculiars in London; and being the church where the 


dean of thoſe peculiars (commonly called the dean of the arches) held 
his courts. | And becauſe theſe two courts were held in the ſame place, - 
and the dean of the arches was uſually ſubſtituted in the abſence of the 
official while the offices remained in two perſons, and the offices them- 
ſelves have in many inſtances been united in one and the ſame perſon, 


as they now remain; by theſe means a wrong notion hath obtained, that 


it is the dean of the arches, as ſuch, who hath juriſdiction | throughout 


the province of Canterbury ; whereas the Juriſdiction of that office is li- 


mited to the thirteen peculiars of the archbiſhop 1 in'the city of London ; 
and the juriſdiction throughout the province, for receiving of appeals, 


and the like, belongs to him only as official Principal. Gibſ. Dot. ; 


John. 257. 


In like manner the right of juriſel dien in every dioceſe of the pro- 
vince, during the vacancies of the ſees, tho? veſted by patent in the fame 
erlon, belongs not to him as dean of the arches, bur as vicar general 


of the archbiſhop. G7#/. 1004. 


And the ſame perſon is likewiſe Judge of the peciiliars, that! is, of all 


| thoſe pariſhes, fifty ſeven in number, which tho' lying in other dioceſes, 
yet are no ways ſubject to the biſhop: or | archdeacon, but to the arch- 


biſhop. Johnſ. 257. 
This court of the aches is very ancient, and ſubſiſted. long 8 


the time of king Henry the ſecond; for Alexander the third, then biſhop 
of Rome, did by his edict to the dean of the arches and Robert Kil- 


warby then archbiſhop of Canterbury, abrogate and aboliſh the then an- 


cient ſtatutes of this court, and ſet up others in their ſtead : and it was 
there ſaid, that thoſe ancient ſtatutes were then by lengtkr of time "DEEOME 


not legible. Conſet. 4. 
This court (as alſo the court of N the admiralty court, the 


| prerogative court, and the court of delegates for the moſt part) is no.] 


held in the hall belonging to the college of civilians,” commonly called 
doctors commons. Floy. 2 


From this court the appeal is to che king in chancery ; ; by the 25 H. 8. 
d . 
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= T: HE archioreſt yter was ſo called, becauſe he was in ſome certain 


matters and cauſes ſet or appointed over the prieſts or preſlyters, 


and ſuch as were of the ſacerdotal office; ; elpectally in the abſence of the | 
biſhop. God. Rep. Can. 56. - 


And by the canon law, he that is archipreſhyter 1 15 alſo called dean. . 


Atbeſt in che church or church-yard; Se Ehith⸗ 


Articles. 


5 4 "HE : thiny nine Fs were mainly founded upon a body of ar-The thirty. 
ticles compiled and publiſhed 1 in che er reign of king Edward then nine articlea 5 


They were firſt paſſed in che convocation, and confirmed by the 3 | 


authority, in the year 1562. 


Then they were afterwards ratified anew in the year 1571; in the fol- 


lowing form ; which form 1s printed at the end of the ſaid articles, and 
is that ſame ratification which is referred to by the 36th canon hereafter 


mentioned; viz. © This book of articles before rehearſed, is again ap- 
proved, and allowed to be holden and executed within the realm, by 


( the aſſent and conſent of our ſovereign lady Elizabeth, by the grace of 


"Y 
* 


god, of England, France, and Ireland, queen, defender of the faith, 


and ſo forth. Which articles were deliberately read, and confirmed. - 


again by the ſubſcription of the hand of the archbiſhop and biſhops of 
the upper houſe, and by the ſubſcription of the whole clergy of che 


© nether houſe in their convocation, in the year of our lord 1571.” 


Then they were again ratified by king James the firſt, in theſe words, 
which are commonly prefixed to the ſaid book of articles; „ viz, << Being 
« by god's ordinance, according to our juſt title, defender of the faith, 
« and ſupreme governor of the church, within theſe our dominions; we 
hold it moſt agreeable to this our kingly office and our own religious | 
zeal, to conſerve and maintain the church committed to our charge, 
in the unity of true religion and in the bond of peace, and not to ſuffer 


we! 
(e 
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« 


unneceſſar diſputations, altercations, or queſtions to be raiſed, which 
may nouriſh faction both in the church and commonwealth. We Rave: 
therefore v upon mature deliberation, and with the advice of fo many of 
our biſhops as might conveniently be called together, thought fit to- 
maße this. declaration Ong. 


wn That 


That the articles of the church of England (which have been al- 
c Jowed and authorized heretofore, and which our clergy generally have 
<« ſubſcribed unto) do contain the true doctrine of the church of England, 

_ & apreeable to god's word; which we do therefore ratify and confirm, 
e requiring all our loving ſubjects to continue in the uniform profeſſion | 
thereof, and prohibiting the leaſt difference from the ſaid articles, 
* which to that end we command to be new printed, and this our de- 

+ claration to be publiſhed therewith : _ „„ 


„That we are ſupreme governor of the church of England; and chat 5 
dit any difference ariſe about the external policy, concerning injunctions, 
** canons, and other conſtitutions whatſoever thereto belonging, the 
clergy in their convocation is to order and ſettle them, having firſt ob. 
* tained leave under our broad ſeal fo to do, and we approving the faid 
* ordinances and conſtitutions z providing that none be made contrary to 
e hie Jaws and cuſtoms of the ne!, 8 
That out of our princely care that the churchmen may do the work 
_«- which is proper unto them, the biſhops and clergy from time to time 
in convocation, upon their humble deſire, ſhall have licence under our 
broad ſeal, to deliberate of, and to do all ſuch things, as being made 
„plain by them, and aſſented unto by us, ſhall concern the ſettled con- 
tinuance of the doctrine and diſcipline of the church of England now 
« eſtabliſhed, from which we will not endure any varying or departing 
in the leaſt degree: HE, V 
That for the preſent, tho ſome differences have been ill raiſed, yet 
„we take comfort in this, that all clergymen within our realm have al- 
« ways moſt willingly ſubmitted to the articles eftabliſhed, which is an 
A ” argument to us, that they all agree in the true uſual literal meaning 
=: 5 © of the ſaid articles, and that even in thoſe curious points in which the 
«<<. preſent differences lie, men of all ſorts take the articles of the church 
© of England to be for them; which is an argument again, that none 
of them intend any deſertion of the articles eſtabhſhed: 
That therefore in theſe both curious and unhappy differences, which 
© have for ſo many hundred years in different times and places exerciſed 
the church of Chriſt, we will that all further curious ſearch be laid 
d aſide, and theſe diſputes ſhut up in god's promiſes as they be generally 
e ſet forth to us in the holy ſcriptures, and the general meaning of the 
« articles of the church of England according to them; and that no man 
„ hereafter ſhall either print or preach to draw the article aſide any way, 
but ſhall ſubmit to it in the plain and full meaning thereof, and ſhall 
not put his own ſenſe or comment to be the meaning of the article, 
* but ſhall take it in the literal and grammarical ſenſe : RET 
„That if any publick reader in either our univerſities, or any head ö 
or maſter of a college, or any other perſon reſpectively in either of 
them, ſhall affix any ſenſe to any article, or ſhall publickly read de- 
termine or hold any publick diſputation, or ſuffer any ſuch to be held 
either way, in either the univerſities or colleges reſpectively; or if any 
divine in the univerſities ſhall preach or print any thing either way, 
| | „ 
8 


: A book imprinted, intitled, Articles, 


Articles. F 


« other dan 18 a eſtabliſhed | in convocation with our royal aſſent; 


„ he or they the offenders ſhall be liable to our diſpleaſure, and the. 


e churches cenſure in our commiſſion eccleſiaſtical, as well as any other ; ; 


* and we will fee there ſhall be due execution upon them.” 
2. By the 13 El. c. 12. None ſhall be admitted to the order of deacon To be (ſeri 


5 5 
unleſs he ſhall firſt ſubſcribe to the laid articles. | . 5. | | — 5 7 Perſon | 
deacons. _ 


3. And by . kame ſtatute; none ſhall be made miniſter, Or admitted By 1 to 
to preach or adminiſter the ſacraments, unleſs he firſt bring to the biſhop 1 65 AIC 
of that dioceſe, from men known to the biſhop to be of found religion, 5 
4 teſtimonial of his Profeſſing the doctrine expreſſed in the ſaid articles, 


nor unleſs he be able to anſwer and render to the ordinary an account of 


his faith in latin according to the ſaid articles, or have ſpecial gift or 


ability to = a preacher nor unleſs he ſhall firſt ſubſcribe to the ald 
Artleles. f. 5. 


„ DY Can 36. No perſon Nan be 1 received into the miniſtry, nor By perions to 


Yo Joi retort toy, © 
either by inſtitution or collation admitted to any eccleſiaſtical UvIng; nor be admitted to 


benefices. 
ſuffered to preach, to catechize, or to be a lecturer or reader of divinity 1 


in either univerſity, or in any cathedral or collegiate churc ch, city, or 
market town, pariſh church, chapel, or in any other place; except he 
ſhall firſt ſubſcribe to this article following ; viz. 
book of articles of religion agreed upon by t 


That he alloweth the 
8 che archbiſnops and biſhops of _ 


both provinces, and the whole clergy in the convocation holden at Lon- 


don in the year of our lord god one thouſand five hundred ſixty and two; 
and that he acknowledgeth all and every the articles therein contained: 


being in number nine and thirty, beſides the FREIE: to be agreeable 


0 che word of god. 


And by the ſtatute of the 13 EI. c. 12. No perſon wal be admired 


to any benefice with cure, except he ſhall firſt have ſubſcribed the ſald 


articles in the preſence of the ordinary; and all admiſſions to benefices of 


any perion contrary to this act, and all diſpenſations, qualifications, and 


licences to the contrary, ſhall be merely void. in law, as If they. never. 
were. f. 3, 7. 


The ſaid articles] It hath been 00 bredd by ſome, what articles are: 
nere meant, namely, whether all the 39 articles, or only ſuch of them 
as are in this act above ſpecified. The caſe is t this: The act requires firſt 


of all, that every perſon under the degree of a biſhop, pretending to be 
@ preacher or: miniſter by reaſon of any other form of inſtitution, conſe- 


cration, or ordering, than the form ſet forth in the time of Fe 6.07” 


then uſed: ſhould before Dec. 25. then next following, declare his af 


ſent and ſubſcription to all che articles of religion, which on ly concern the 

confeſſion of the true faith and the dofrine of the fecraments, comprized in 
whereupon it was agreed by the 
* archbiſhops and biſhops of both provinces, and the whole clergy, in 
* the: convocation holden at London 1n the year 1 562,” &c. After 


which follow the ſeveral claules W ſubſcri iption t to che ſaid articles 
Vo. L. 1 


74 


Artitles. 


in time to come; and che queſtion 1 is, whether to the whole book of ar 
ticles, or only to ſuch of them as concern only the confeſſion of the true faith 


and the dofrine of the facraments, for theſe only were required 1n the for- 


ey. 


CC 
cc 


0 


mer part of the act. And there is a remarkable paſſage in D' Ewes' 


Journal, p. 239. which explains the aforeſaid clauſe requiring aſſent and 
ſubſcription to ſome of the articles, and not to all. Mr. Peter Wentworth, 
in a ſpeech in the houſe of commons, inveighing againſt a meſſage of the 5 
queen to the houſe, that they ſbculd not deal in any matters of religion, but 
firſt to receive from the biſhops (tor which ipeech he was afterwards ſent to 
the tower), expreſſeth himſelf thus: © I have heard of old parliament | 
men, that the baniſhment of the pope and popery, and the reſtoring 


<« of true religion, had their beginning from this houſe, and not from 


«the biſhops. And I have heard, that few laws for religion had their 


foundation from them. And I do ſurely think (before God I ſpeak it) 


religion that then pared this houſe, He aſked us, why we did put out 
of the book the articles tor the homilies, conſecrating of biſhops, and 
« ſuch like? Surely, Sir, ſaid I, becauſe we were fo occupied in other 
matters, that we had no time to examine them how they agreed with 


«the word of god. What, ſaid he, ſurely you miſtook the matter ; 


By the heads 
El colleges, 


cc. 


*+* bear to God, ſaid I, we will pals nothing before we underſtand what 


it. is 3 for chat were but to make you popcs; make you popes who liſt, 
ſaid 1, for we will make you none. And ſure, Mr. Speaker, the 


40 


wh ſpeech ſeemed to me to be a pope-like ſpeech; and J fear leſt our 


biſhops do attribu ite this of the pope's canons unto themſelves, Popa 
non poteſt errare.” — However, in practice it ſeemeth to have been ge- 
nerally underſtood, that the ſubſequent clauſes in the act, requiring ſub- 
ſcription in time to come to the ſaid articles, do refer to the whole book 
of articles abovementioned, and not to thoſe only which were at tha: 


"TY 


7 We 


time required to be aſſented to and ſubſcribed. For there is no other act 


of parhament that injoins the ſubſcription of perſons admitted to beneſices. 


The act of uniformity of the 13 & 14 C. 2. c. 4. doth not extend to 


them in this reſpect ; but ſcemeth to W that their ſubſc . vas 


Tuſhciently provided 1 for before. 


— bas 


5. By the 13 & 14 C. 2. c. 4. Every governor or head ofa any college 


cr hall in either of the e or of the colleges of Weſtminſter, 


Wincheſter, or Eaton, ſhall within one month next after his election or 


_ collation and admiſſion into the ſame government or headſhip, ope nly and 


publickly in the church chapcl er other publick place of the fame co! loa 


or hall, and in the preſence of the tellows and ſcholars of the tame © 


the greater part of them then reſident, ſubſcribe unto the 39 articles, ati 
declare his unfeigned affent and conſent unto and approbation thereot ; 
ON pain to loſe and be ſuſpended from all the benefits and profits belor g. 


ing to the lame government or headſhip, by che ſpace of lx montlis, by 
| 2 til 


— 


<< that the biſhops were the cauſe of that doleful meſſage; and I will 
ſhew you what moveth me fo to think. I was, amongſt others, the 
laſt parliament, ſent unto the biſhop of Canterbury, for the articles of 


you will refer your ſelves wholly to us therein? No, by the faith 1: 


„7522 nr rTP Ore Lp 


e ac mentioned, in {uch 


Articles, 


the: viſitor or viſitors of the ſame college or hall; and if ſuch governor 


or head ſo ſuſpended for not ſubſcribing, ſhall not at or before the end 


of {ix months next afrer ſuch fuſpenſion ſubſcribe unto the faid articles, 
and declare his conſent thereunto as atorefaid, then ſuch government or 
headſhip ſhall be ipſo facto void. ſ. 17. 


6. By the ſame ſtatute of the 13 & 14 C. 2 "©. 4. No perſon ſhall be By leQurers, 


received or allowed to preach as a lecturer, unleſs he be firſt approved, 
and thereunto licenſed, by the archbiſhop of the province, or biſhop of 


| the dioceſe, or (in cate the ſee be void) by the guardian of the iel, 


tics; end ſhall, 1+ the preſcrce of the ſaid archbi hop or biſhop or 


en read the t! Urty nine articles, with declaration of his unfeigned 


allCnt to the lame. * 7 


7. By the 1 V. c. Digentin g miniſters and teachers are to declare By Glenn 
their app! robation of : r to ſubſcribe the ſaid articles, except the 34th, teachers or 
25th, ard 36th, and part of the 2oth (and in the caſe of an; abaptiſts, ex- Preachers. 


cept allo part of the 27th); otherwiſe they ſhall not enjoy the privilep Cs 
ber: elite and advantages of the act of toleration. 


8. By the ato clas d act of the 13 8 14 C. 2. C. 4. (which eſtabliſheth In what ſenſe 


5 


5 preſent book of common prayer); All ſubſcriptions to be ma de to the 
the 39 articles, hall be 8 ued to exte nd, for and touching the 36th 4 


ot the oy article 5 concerning . 00k of conſecration of archbiſho ps und 0. 


A 3 
and biſhops and ordainin; 13 Prieſts and deacons fect toi . in the time of 
T. — 
king Edwa Ln che {ixth, unto the book Senta ig the form and manner 
of mak ing ordaining ane contecrating of bi ſhops Prie fi and deacons in 


? 
H 


Ort and 3 a8 i e je did extend unto- 
the fad former book ſet forth in the time of king Edward the ſixth. 
l. 305 335 | | | = | 

By: the 13 El. e. 12. Every perſon to be adn tted to à be nefic be T0 


| 8 cure, cxcept Hat Wil bin two months after his induction | Or at the miei 
1 : 176% "no; 
| ame ti ITC tha 5 le Ma 1} 1 ac --TRC NOTRa: v4 4 1d EV i. 18 pr * Er, ang. ac eCiIre ” 


his affenr. t! nhereunto, 23 G. 2. 0 1 171 he do publickiy read the f aid arri 

cles in the fame church whereof be fall have cure, in the tune 1 com- 

mon prayer chere, „ irn „ f his unfeigned aflent”thereunts; - 

ſhall upon ſuc] * OG lr be ip facto inmediately deprived!” f. 3. 

And all inſtitut: f tos Actions contrary. hereunto, anch all diſpen⸗ 

lations, qual Ications 3nd: lieences tothe contrary, hall de merely. och 

To: | | Gare LES 

18. By Cau. g. NV hoever thail afirm., that ory ef the nine and thirty Penalty of oa · 
£ „that an 

articles agreed-upon by the archbihevs ona binops ef boch prov inces, poling the 
4 i * : 

ind the whole ERIE in the convocation holden at London wn the. \ del bene. 

g — * | $ 


; ( » BY 5 fy 12 a " x — — > 3 9 þ< 5 v* ' 10 # - 1.5 Lo 4 1 . 
5625 are in any part. ſtperſtitious or errareous, of luch as he may not. 


f 3 mY 1 * ? S 1 I > Y# 
With a RES couſclence fubicribe unto; let bim be excommunicated }.: 
| ET 3 - 1 EN IIS . — = . 
iplo..ta :&o.- ad net reftorett but only be the arch piffrop; after his re 
, « ; 


1 * i * \ als 
Pentance ard 1 Publ CK 1e VOS At. ON Or uch 1118. V 10 ed d errors. 

N E T7 * ＋ . 7 ** 
£1] 0 by 1 6 IDE 0 3+ the 12 ZI. 1 IT ally E yl {OA ecel leſiaſt ic al. T. 

5 2 ob 4 © „ 8 * 1 1 > 3 
Which hal Fave cedlefin od living, ſhall advite dly maintain OF 55 111 

an Ut Ct: | Air 7 1 — r 1 Tant? * } 1 30 art! C les. 
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crived 


de read be 
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Articles. 


wad being convened before the biſhop of the dioceſe, or the ordinary, 
ſhall perliſt therein, or not revoke his error, or after ſuch revocation 
eftſoons affirm ſuch untrue doctrine; he ſhall by ſuch biſhop or ordinary 


be . of his ecclcſtaſtical Promotions. J. 2. 


Aſſeſſment for the repair of the church. Se Church. 


| Aﬀiets, See CTiills. 


8 818 E. is a writ. hi lieth; — any man is put out of his lands - 
or tenements, or of any profir to be taken in a certain n place, and 


To diſſeiſed of his Reid. 


Of which there are four kinds: 


(1) Aſſiſe of novel diſſeiſin; which is, where tenant in fee ample, fee 
tail, or for term of life, is put out and diſſeiſed of his lands or tenc- 


ments, rents, common of paſture, common way, or of an office, toll, 


or the like. 


(2) Aſſiſe of mort 4. ancęſtor; which lieth where a man's anceſtor 
under whom he claimeth, died ſciſed of lands, tenements, rents, or the 


like, that were held in fee : 3 and after ſuch anceſtor's death, a | ftranger 
abateth. 


1 3) Aſſiſe of darr ein preſentment ; which is, where a man and his an- 
ceſtors have preſented a clerk to a church, and afterwards, the church 


being void, a ſtranger preſents his clerk to the lame church, 0 the 
perſon having right is diſturbed. 


(4) Aſſiſe de utrum; which heth for a parſon againſt a lay man, Or a 


layman againſt a parſon, tor lands or tenements doubtful ; whether they 
be lay tee, or free alms belonging to the church. Terms 5 of the law. 


Audience. 


Tt HE archbiſhop of Canterbury had formerly his court of 1 
in which at fk were diſpatched all ſuch matters, whether of volun- 
tary or contentious juriſdiction, as the archbiſhop thought fit to reſerve 
for his own hearing. They who prepared evidence, and other ma. 
terials to lay before the archbiſhop, in order to his deciſion, were called 
Auditors, | Afterwards this court WAS removed from the archbiſhop s 

palace, 


2 ene nne N 


Audience. 77 
palace, and the rariſdition of it was exerciſed by the maſter or official 
of the audience, who held his court in the conſiſtory place at St. Paul's. 
But now the three great offices of official principal of the archbiſhop, 
dean or judge of the peculiars, and official of the audience are and have 
been for a long time paſt united in one perſon, under the general name 
of dean of the arches ; who keepeth his court in dcctors-commons hall, 


Johnſ. 254. 
The archbiſhop of York hath f in like manner his court of audience, 


Jehnf. 255. 


Augmentation of ſmall livings by the revenue of the 
"fiſt fruits and tenths. Sce Firſt fruits. 


Avoidance. 


VOIDAN C E, as oppoſed. to plenarty, 18, Where there is 4 Avoidance” 
Want of a lawful incumbent on a benefice, during which vacancy \ What, 
the church is graft viduata, and the poſſeſſions belonging to it are in 


abeyauce. God. Iutrod. 42. 


And this happeneth ſeveral ways: 

2. The moſt uſual and known mcans, by which any ſpiritual promotion By ceath, 
doth become void, is by the @& of god, viz. by the death of the incum- _ 
bent thereof. And ſuch avoidance doth commence from the day of he 
death of ſuch incumbent. And the patron is obliged to take notice of 
it at his peril, and not to 8 an intimation from the ordinary. 

Malſ. c. 1. 1 

3. By reſignation; wick i is the a7 of the 0 And this being Byreß igration, 
neceſſarily made into the hands of the ordinary, and not valid but as 


admitted by him; the voidance conſequent upon it is to be notified by 


the ordinary to the patron. Gib. 792. 
4. By ceſſion, or the acceptance of a benefice ts; ; Which By ceſſion 

alſo is the act of the incumbent. In which caſe, the benefice, if of the | 

yearly value of 8 l. or above, is void by act of parliament, and no notice 

Is needful; if under $1. a year, it is void by the canon law, and the 


patron may either preſent his clerk immediately and require admiſſion, * 


or may ſue in the court chriſtian for ſentence of deprivation, and wait for 
the notice to be given thereupon, or the ordinary himfelt may ex mera . 
officio proceed to deprivation, and then give notice. In hke manner, 


hen a parſon poſſeſſed of eccleſiaſtical benefices of any kind, is pro- 


moted to a biſhoprick, and there is no diſpenſation to hold them in com. 
mendam with the biſhoprick; in tuch caſe, upon the conſecration of the 
| | — 


By ad of the 


law. 


iow tried. 


T9147 and grant tet, twat the ſaid juſtices Hall fr in henct forth receive {uci 


Avoidance. 


bithop hey 1 become void, and the right of preſentation belong: to the 
crown. Gibſ. 792. Hall. c. 2. 


But by law in Ireland, no perſon can take any dignity or benelice there, 
till he has reſigned all his preterments in England: by which reſignation 


the king is prevented of the preſentation. Which is ſaid to have been 


agreed, in the caſe of the x" of Durham and Saliſbury, upon the 
promotion of D. Ku nde to the biſhoprick of Derry in the year 1735. 

5. BV deprivation; which is the act f the ordinary : Which voidance 
being creat ted Dy fe; nie nce in the ecclefialtica] court, muſt be notified to 
the patron ; but takes not place PFFICNUye 11 an appeal 15 depending, 
4 +127 Fay 7 O 2s: 8 5 

6. By the a7 of the lach; as in caſe of fimony ; not ſubſcribing the 
articles or mere en or not reading of the articles or the common 
prayer. All which being voidances by act of parliament, are to be un- 
derſtood (wit! 1 h regard to che times of the commencement of ſuch void- 


8 


#nces, and the notice of them) 2 accoramg to the dire ctions and limitations 


of the reſpective acts. Gib, 792. 1 
7, By the 23 Ed; 3. H. 3. 1 8. 17 Tereas the precat s have forwed cid 
prayed remedy, jor tpat the ſecular juſtices do accroch to "he 12 ee pj 
woidance of ben Hes of right, which copnifance. and te en. ug there 


ertaineth 19 the judge of holy church, and 770 70 the Tay Judge; the £110 


CI 
i 


aiienges made er to be made by any prelate of 505 church ia this bebdlf, % . 4. 


Fas GUT oe, hall do right and reaſon. 


And the e utincti On WBI ch hath obtained is this: It it come in queſtion, 
v, avther 50 church be full of an incumbent or not, the ſame ſhall } 


; fr: by the certificate of the biſhop, | who beſt knows of the inſtitution : 


ut if the iflue to be tried be, whether the church be void or not, the 

ane ſtall be tried by a jury at the common law, unleſs the iſſuc to by 
be upon ſome ſpecial act or avoidance, for then the ſame ſhall be 
= ; 
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Baptiſm, | 


I, "pai of i in nfants, 
II. Publick baptiſm. 


III. Private baptiſm. 
| 5 Lay baptiſm. 

. Baptiſm of thoſe ef riper years. 
11 Baptiſm of the children 7 papiſts, 
VII. Baptiſm of negroes in the Plantations. 
VIII. Fee for 5 Me 


I Baptiſm of infants. 


Art. 27. Te bapriſen of young children is in any wiſe to be re 
tained in the church, as moſt agreeable with the inſtitution 
of Chriſt. 


Rubr, The curates of every ith ſhall often nts the people, g 
that they defer not the baptilm of their children longer than the firſt 
or ſecond ſunday next after their birth, or other holiday falling between 


unleſs 8 a great and reaſonable cauſe, to be approved by the curate, 


II. Public boptifn 


1. At firſt baptiſm was adminiſtred publickly, as occaſion ſerved, by Font. 
wers: Afterwards the baptiſtery was built, at the entrance of the church, 
Or very near it; which had a large baſon in it, that held the perſons to be | 
baptized, and they went down by ſteps into it. Afterwards, when im- 


merſion came to be diſuſed, fonts were ſet up at the entrance : of churches. 


i Sill, Erl. Caſes. 146. 
Edmund. There Natl be a fone of ſtone, or other competent Wisteria 
in every church; which ſhall be decently covered and art and not con- 
verted to other uſes. Lind. OE 
And by Can. 81. There ſhall be a font of ſtone, in every church, 
and chapel where baptiſm is to be muniſtred ; the ſame to be ſet in the 


__ tent uſual places: in which only font, the miniſtcr ſhall baptize pub- 
ickly. 


2. Rub. The people are to be — — oniſhed, that it is moſt conveni- wi ea 


ent, that baptiſm ſhall not be adminiſtred but upon ſundays and other 

holidays when the moſt number of people come together; as well for 

that the congregation chere preſent, may teſtify e receiving of them 
chat 


| 80 


Previous no- 


UCC: 


Godfathers. 


Baptiſm, 


that be newly baptized, into the number of Chriſt's church; as alſo be. 


cauſe in the baptiſm of infants, every man preſent may be put in remem- 


brance of his own profeſſion made to god in his baptilm. Nevertheleſs, 
if neceſſity ſo require, children may be baptized upon any other day. 


And by Can. 68. No miniſter ſhall refuſe or delay to chriſten any child 
according to the form of the book of common prayer, that is brought to 


the church to him upon ſundays and holidays to be chriſtened (conveni- 
ent warning being given him thereof before). And if he mall refuſe fy 
to do; he ſhall be ſuſpended by the biſhop of the Acc 20 his mi. 
niſtry, by the ſpace of three months. 

2. Kubr. When there are children to be baptized, the parent: Niall 
give knowledge thereof over night, or in the morning before the begin. 


ning of morning prayer, to the curate. 


4. Rubr. There ſhall be for every male child to be ba aptized, two god- 


fathers and one godmother; and for age lemale, one godtather and two 


godmothers. 
Can. 29. No. parent mall be urged to be preſent, nor r be admitted to 


anſwer as godfather for his own child: nor any godfather or godmother 
ſhall be ſuffered to make any other anſwer or ſpeech, than by the book ot 
common prayer-is preſcribed in that behalf. N either ſhall any perſon de 


admitted godfather or godmother to any child at chriſtening or confirma- 


tion, before the ſaid Perſon o undertaking hath received the 8 com- 
munion. 


At what time 
20 attend. 


Office, 


- Rubr. And the codfarhery. and 1 and the peo ple with 
the children, mult be ready at the font, either immediately after the laſt 
leſſon at morning prayer, or elſe immediately after the laſt leſſon at cen. 


ing prayer, as the curate by his diſcretion thall appoint. i 
6. Ruby. And the prieſt coming to the font, which is then to be Killed 


with pure water, ſhall perform the office of public baptiſm. 


Note,. the queſtions in the office of the 2 Ed. 6. Doſt thou renounce, 


and ſo on; were put to the child, and not to the godfathers and godmo- 


end of the inſtitution; beſides that it is not conſiſtent (as it feemeth) 
with the propriety of language, to ſay to three perſons collectively, Pot 


Naming the 
"<xld. 


ſex: andd if otherwiſe it be done, the ſame ſhall be changed by the biſhop | 
at confirmation, Lind. 245, ö 


tho in the name of this child do this or that ? 


7. By a conſtitution of. archbiſhop Peccham, The miniſters. ſhall take 
care not to permit wanton names, which being pronounced do ſound to 
laſciviouſneſs, to be given to children baptized, eſpecially of the female 


Which being ſo changed, at. confirmation (Lord Coke ſays), ſhall be 


deemed the lawful name. 1 It. 3. 


— * Pu A 


thers; which (with all. due ſubmiſſion) ſeemeth more applicable to the 


And this might. be ſo in the. time of lord Coke; but now the caſe 


the name, or the perſon to be confirmed or his friends deſired it to bt ? 
tered, it might be done, by the biſhop's then pronouncing a new name! 


1 | „ | | But 


ſeemeth to be altered. In the ancient offices of confirmation, the biſhop | 
pronounced the name of the child; and if the biſhop did not approve of | 


JJ 81 
But by the form of the preſent liturgy, the biſhop doth not pronounce 
the name of the perſon to be confirmed, and therefore cannot alter it. 
Fobnſ. A. D. 1281. num. 3. VF 88 

8. Rubr, The prieſt, taking the child into his hands, ſhall ſay to the Di 


* 


DNINT, 
| godfathers and godmothers, Name this child: And then naming it after ET 
| them (if they ſhall certify him that the child may well endure it) he ſhall 
E dip it in the water diſcreetly and warily, ſaying, N. I baptize thee, in 
) the name of the father, and of the fon, and of the holy ghoſt. 

: hut if they certify that the child is weak, it ſhall ſulfice to pour water 
pos BE = en, TE 8 „ 

l Note, the dipping by the office of the 2 Ed. 6. was not all over; but 

they firſt dipped the right fide, then the left, then the face towards the 

. 9. Then the miniſter ſhall ſign the child with the ſign of the croſs. Crofs, 

0 And to take away all ſcruple concerning the ſame; the true explication 

thereof, and the juſt reaſons for the retaining of this ceremony, are ſet 

o forth in the thirtieth canon. Raby, „„ „„ 

ct Ihe ſubſtance of which canon is this: That the firſt chriſtians gloried 

of © in the croſs of Chriſt; that the ſcripture doth ſet forth our whole redemp- 

be tion under the name of the croſs; that the ſign of the croſs was uſed by 

na- the firſt chriſtians in all their actions, and eſpecially in the baptizing of 

m. their children; that the abuſe of it by the church of Rome doth not take 


away the lawful uſe of it; that the ſame hath been approved by the re- 


vith formed divines, with ſufficient cautions nevertheleſs againſt ſuperſtition in 
laſt the uſe of it, as, that it is no part of the ſubſtance of this ſacrament, 
en- and that the infant baptized is by virtue of baptiſm before it be ſignecd 
wo.ith the ſign of the croſs received into the congregation of Chriſt's flock 
lcd as a perfect member thereof, and not by any power aſcribed to the ſign 
of the croſs; and therefore that the ſame being purged from all popiſh 
une, ſuperſtition and error, and reduced to its primary inſtitution upon thoſe 
Im) rules of doctrine concerning things indifferent which are conſonant to the 
) the word of god and to the judgments of all the ancient fathers, ought to be 
1eth} _ retained in the church, conſidering that things of themſelves indifferent 
Poſt | qo in ſome ſort alter their natures when they become injoined or prohibit- 
ae by lawful authority. „ 17 : 
take | „%% „ ; 
nd to III. Private baptiſm. 
emale EE | 55 : | | Fw 
whoop © Aubr, The curates of every pariſh ſhall often warn the people, that 
VV Without great cauſe and neceſſity, they procure not their children to be 
all be baptized at home in their houſes. _ 350 Er 
Can. 69. If any miniſter being duly, without any manner of colluſion, 
ze cafe 3 Informed of the weakneſs and danger of death of any infant unbaptized © 
biſhop | in his pariſh, and thereupon deſired to go or come to the place where the 
rove ct laid infant remaineth, to baptize the fame, ſhall either wilfully refuſe ſo 
b be. ab to do, or of purpoſe or of groſs negligence ſhall fo defer the time, as 
name: when he might conveniently have reſorted to the place, and have bapti- 
Bur Vol. I. ze e b 80 


"ws 


| Baptiſm, 


800 the ſaid infant, it dieth thro' ſuch his default unbaptized ; ; the ſaid 


miniſter ſhall be ſuſpended for three months, and before his reſtitution 
| ſhall acknowledge his fault, and promiſe before his ordinary, that he will 


not wittingly 1 incur the like again. Provided, that where there is a cu- 


rate, or a fubſtitute, this conſtitution ſhall not extend to the Parſon 0 
vicar himſelf, but to the curate or ſubſtitute preſent. 


Fubr. The child being named by ſome one that 1 is preſent, the witten 


95 hall pour water upon it. 


And let them not doubt, but that the child bs baptized j 15 full and 
ſufficiently baptized, and ought not to baptized again. Yet never ag, | 


if the child which is after this fort baptized do afterward live, it is 
pedient that it be brought into the church, to the intent that the congre- 


gat ion may be certified of the true form of baptiſm privately beforc ad. 
miniſtred to ſuch child. id. 


IV. Loy baptiſm. 


End: Women, when their time of child- bearing is near at hand. | 


ſhall have water ready, for baptizing the child in caſe of neceſſit; 
Lind. 63. 


Otho. For caſes of neceſſity, the niche on ſundays ſhall frequently in- 


ſtruct their pariſhioners in the form of baptiſm. Athon. 10. 


Peccham. Which form ſhall be thus: I cryſtyn the in the name of the fu 


Fs „and of the ſone, and of the holy goſte. Lind. 244. 


Peccham. Infants baptized by laymen or women (in imminent danger 


of death), ſhall not be baptized. Again + And the prick ſhall afterwards 
ſupply the reſt. Lind. 41. 


Edmund. If a child ſhall be baptized by a lay perſon at Fane, = rea- 


ſon of neceſſity ; the water (for the reverence of baptiſm) ſhall be either 
poured into the fire, or carried to the church to be put in the font: and 


the veſſel ſhall be burnt, or 7 to the uſes of che church. Lind. 
241. 


By the Rubricks of che 2d and of the ah of Edward the lack it Was 
ordered thus: The paſtors and curates ſhall often admoniſh the people, 


that without great cauſe and neceſſity hey baptize not children at i 
in their houſes ; and when great need ſhall compel them ſo to do, that 
then they miniſter it on this faſhion : Firſt, let them that be preſent call un. 


on god for his grace, and ſay the lord's prayer, if the time will fia 
fer: And then one of them ſhall name the child, and dip him in the 


| water. or pour water upon him, ſaying theſe ds I baptize thee 93 


the name of the father and of the ſon and of the holy ghoſt. 
In the manuſcript copy of the articles made in convocation in the yea! 


1575, the twelfth is, Item, Where ſome ambiguity and doubt hat! 
riſen among divers, by what perſons private baptiſm is to be admin 


ſtred ; foraſmuch as by the book. of common prayer allowed by the ſta- 
tute, the biſhop of the dioceſe is authorized to expound and reſolve all 


Iuch coubts as ſhall ariſe, concerning the manner how to underſtand 


2 | and 


Jo turned, 7 ß è̃—ũ .. on oi gn 
Nevertheleſs, biſhop Fleetwood ſays, that lay baptiſm is not declared 


Baptiſitt, 


and to execute the things contained in the ſaid book; it is now, by the 
ſaid archbiſhop and biſhops expounded and and reſolved, and every of 
them doth expound and reſolve, that the ſaid private baptiſm, in caſe 
of neceſſity, is only to, be miniſtred by a lawful miniſter or deacon 
called to be preſent for that purpoſe, and by none other: And that 
every biſhop in his dioceſe ſhall take order, that this expoſition of the ſaid 
doubt ſhall be publiſhed in writing, before the firſt day of May next 


8x 


coming, in every pariſh church of his dioceſe in this province; and 


thereby all other perſons ſhall be inhibited to intermeddle with the mi- 


niſtring of baptiſm privately, being no part of their vocation. _ 


This article was not publiſhed in the printed copy; but whether ox 
the ſame account that the fifteenth article was left out (namely, be- 


cauſe diſapproved by the crown) doth not certainly appear. However 


the ambiguity remained, till the conference at Hampton court, in which 


the king faid, that if baptiſm was termed private, becauſe any but a Jaw: 
ful miniſter might baptize, he utterly diſliked it, and the point was there 
debated ; which debate ended in an order to the biſhops to explain it ſo, 


as to reſtrain it to a lawful miniſter. _ 


Accordingly, in the book of common prayer which was ſet forth the 
ſame year, the alterations were printed in the rubrick thus: — And al- 


fo they ſhall warn them, that without great cauſe they procure not their 
children to be baptized at home in their houſes. And when great need 
hall compel them fo to do, then baptiſm ſhall be adminiſtred on this taſhi- 
on: Firſt, let the lawful miniſter and them that be pretent call upon god 
for his grace, and ſay the lord's prayer, if the time will ſuffer : and then 
the child being named by ſome one that is preſent, the ſaid miniſter ſhall dip it 

in the water, or pour water upon it : — And other expreſſions, in other 
parts of the ſervice, which ſeemed before to admit of lay baptiſm, were 


invalid by any of the offices or rubricks, nor in any publick act hath 
the church ever ordered ſuch as have been baptized by lay hands to be 


rebaptized by a lawful miniſter, tho? at the time of the reſtoration there were 
ſuppoſed to be in England and Wales 2 or 3 00,000 ſouls baptized by ſuch as 
are called lay hands. He ſays, whether the indiſpenſible neceſſity of baptiim 
be the doctrine of the church of England or no, he cannot with cer- 


tainty determine ; but becauſe he 1s perſuaded that the church doth not 
hold lay baptiſm to be invalid, he is fo far perſuaded that the church 


holdeth baptiſm to be indiſpenſibly neceſſary where it can poſlibly be had, 
and will have lay baptiſm (when a lawful miniſter cannot be had) ra- 


2 8 * ; 1 | 
ther than none at all. Fleetww. Works. 530. 
V. Baptiſm of thoſe of riper years. 
Preface to the book of common prayer. It was thought convenient, that 


ſome prayers and thankſgivings, fitted to ſpecial occaſions, ſhould be 
added ; particularly; an office for the baptiſm of ſuch as are of riper 


NM 2 | Years 3 


Baptilm. 


years : Which, tho* not ſo neceſſary when the former book was com. 
pited, yet by the growth of anabaptiſm thro' the licentiouſneſs of the 
late times crept in amongſt us, is now become neceſſary, and may be 


always uſeful for the e of natives in our e and others 


converted to the faith. Y 
Rubrik. When any ſuch pee as ate of riper years are to be bay- 


tized, timely notice {hall be given to the biſl ihop or whom he ſhall appornr 
for that purpoſe, a week before at the leaſt, by the parents or ſome other 
diſcreet perſons ; that ſo due care may de taken for their examination, 
_ v-hether they be ſufficiently inſtructed in the principles of the chriſtian re- 
gion; and that they may be exhorted to prepare themſelves with prayers 


and faſting for the receiving of this holy ſacrament. 
And if they ſhall be found fit, then the godfathers and godmothers 


(the people being aſſembled upon the ſunday cr holiday appointed) ſhall 


be ready to preſci nt them at the font, immediately after the ſecond let: 
ſon, either at morning or Ong. prayer, as the curate in tus diſcretion 


| ſhall think fit. 


And it is expedient that every perſon cha pane ſhould be confirm- 


ed by the biſhop, fo ſoon after his baptiſm as conveniently may be; 
that 0 he may be admitted to the holy communion. 


Vi. E 22 if te ebildren g fapiſts. 
By the 3 Ys "7 Every popiſh e which ſhall have any child 


born, ſhall within one month next after the birth, cauſe the ſame to be 
baptized by a lawful miniſter, according to the Jaws of this realm, in 
the open church of the pariſh where the child ſhall be born, or in 
fome other church near adjoining, or chapel where baptiſm is uſually 
adminiſtred; or if by infirmity of the child, it cannot be brought to 
ſuch place, then the fame ſhall within the time aforeſaid, be baptized 


by the lawful miniſter of any of the ſaid pariſhes or places: on pain 


That the father of ſuch child if he be living one month after the birth, 
or if he be dead within the ſaid month, then the mother of ſuch child, 


ſhall forfeit 1001; one third to the king, one third to him who ſhall 


ſue in any of the King's. courts of record, and one third to che paer of : 
the faid pan: þ 14. 


VII. Baptiſ 1 of Negroes in the Plantatims: 


It hath 5 A point 3 in ah court of king's bench, whether 
by baptiſm a negro ſlave acquires manumiſſion. 3 Mod, 1 20. But this 
ſecmeth to be now fully ſettled in the negative both by divines and 


lawyers. - Biſhop Fleetwood ſays, there is no fear of loſing the ſervice 


and profit of their ſlaves, by letting them become chriſtians ; that they 


are prohibited neither by the laws of god, nor of the realm, from 
keeping chriſtian ſlaves; and that ſlaves are no more at liberty after 
25 are baptized, than ep were before. Vleetevo. Works, 501. And 


both 


ö . * 1 — Do} 


e 
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505 the Jond chiricetives Talbot and Hardwicke gave their opiniors 
the ſame way. Archb. Secker's ſermon before the ſocicty for proj againg 
the goſpel! in foreign . in che year 1 740. EY 


VIII. Fee for baptifir. 


Langton. We 45 firmly injoin, that no ſacrament of the church ſhall be 


denied to any one, upen the account of any fun of money: becauſe if any 


thins hath been accuſtomed to be given by the pious devoticn of the failbful, 


we will that guſtice be done thereupon /o the cur ches, by the 6 ana 7 of the 


place afterwards. 


Upon the account of any ſum of 3 That is, uſed to be po id or 


taken in the adminiſtration of a any of the facramenits. Li 1d. 278. 


Shall be denied E Or delayed. Lind. 278. 


| Hath been accuſtomed to be giver] That is, of old, ind for ſo long 
time as will create a preſcription, tho at firſt given voluntarily. For 
they who have paid ſo long, are preſumed at firlt to > have bou nd them 
ſelves voluntarily thereunto. Lind. 279. 5 
I. 9 W. Burdeaux and Dr Lancaſter. Burdeaux, a french proteſtant, 
had his child baptized at the french church in the Savoy; „ And Dr Lan- 


caſter, vicar of St. Martin's, in which parith it is, together with the 
clerk, libelled againſt him for a fee of 25 6 d due to bird 1, and 1 s for the 
clerk. A prohibition was moved for; and it was urged, that this was an 
eccleſiaſtical fee due by the canon. By Holt chief ſuſtice: Nothing can 


be due of common right; and how can a Canon tit ke money. out of ay: 
mens pockets? Lindwood ſays, it 1s 9 to take any thing for chriſt- 


ning or burying, unleſs it be a fee due by cuſtorn ; but then, a cuſtom 
for ay perſon to take a fee for chriftnir s A CONE when doch not 


| 41] 


have a pan Peng fee : If you have a Hake to hriſten . YOu 1 05 une 1 for 


that right; but Bat 1 not to have money gr Y cifinin g. when you 
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"Wy out of 


lawful matri- 


enen 
Huſband 
within the 
four ſeas. 


Huſband's 


non acceſs. 


was 
| huſband had not been in London within the laſt year, it was ſent to be 
tried. And the plaintiff reſted at firſt upon the preſumption of law in 
favour of legitimacy, which was encountered by ſtrong evidence of no 
acceſs. And it was agreed by the court and counſel on the trial at 
_ Guildhall before lord chief juſtice Raymond, that the old doctrine of 


Baſtards. 


. WE ft: all be feen e a 0 3 and therein Ul lol. titins 
_ births. | 


II. Trial of haftar by: 


; 111. Conſequences of baſta! Ay. 


IV. Puniſhment of fe mother and d reputed father 7 a ' bafter = 
child. 


1. Wis 2000 b deem. a a bi yr d; and therein 7 fue 2 ſiticus Helle. 

4 . E. term all by the name of baſtards, that be born out of lawful. 
matrimony. 1 If. 244. 

Lord Cote ſays, By the common "EEE 1 the huſband be within 
the four ſeas, that is, within the juriſdiction of the king of England, it 
the wife hath iſſue, no proof is to be admitted to prove the child a 
baſtard, unleſs the huſband hath an apparent impoſſibility of procreation; 


as if the huſband be but eight years old, or under the age of procreation, 


ſuch iſſue is baſtard, albeit he be born within marriage. But if the iſſue 


be born within a month or a day after gs. between parties of full 


lawful age, the child is legitimate. 1 ft. 2 
f. 5 G. 2. Pendrell "and Pendrell. Vpon an iſſue out of chancery 2 


to wy; whether the plaintiff was the heir at law of one Thomas Pendrell, it 
was agreed, that the plaintiff's father and mother were married, and co- | 
| habited for ſome months; that they parted, the ſtaying in London, and 


he going | into Staffordſhire ; that at the end of three years the plaintiff 
orn. And there being ſome doubt upon the evidence, whether the 


being within the four ſeas was not to take place, but the jury were at 


: liberty to conſider of the point of acceſs; which they did, and found 


againſt the plaintiff. Sr. 925. 


| Impetency. 


And fo by the rules of the. civil law, if hs huſband be ſo las abſent 


from his wife, as that by no poſſibility of nature the child can be his; 
or if the adulterer and adultereſs be ſo known to keep company togethe, 4 
that by juſt account of time it cannot fall out to be any other man's child | 
— the adulterer's: it is accounted to be a baſtard. God. 479. 


If the huſband be caſtrated, ſo that it is apparent that he cannot by 


any poſibility beget any iſſue; if bis wife hath iſſue divers years 1 
| {14:5 


Jus 


rd TS 


t, 


this ſhall be baſtard, altho? it be begotten at marriage, becauſe rt 


is apparent. that it cannot be legitimate. 1 Roll's Abr. 3 58. 
M. 6 G. 2. Lomax and Holmden. In ejectment: The queſtion on a 


trial at bar was, whether the leſſor was fon and heir of Caleb Lomax, 


eſquire, deceaſed ; which depended on the queſtion of his mother's mar- 


riage. And that being fully proved, and evidence given of the huſ- 


band's being frequently at London, where the mother lived, fo that ac- 

ceſs muſt be preſumed ; the defendants were admitted to give evidence 
of his inability from a bad habit of body. But their evidence not going 
to an impoſſibility, but an improbability only; that was not thought. 
N and there was a verdict for the plaintiff, Str Wy Wy „ 
If a man marry his kinſwoman within the degrees, the iſſue be- Iſſue of a 2. 
toes them 1s not baſtard until qivorce found; for the marriage was not riage within 
void. 1 Roll's Abr. 35 p the degrees. 
6. When a woman is ſeparated from her huſband by a e menſa Child begot- 


et thoro, the children ſhe has during the ſeparation are preſumed to be ten after a di- 


baſtards ; unleſs it appear upon proot, that the Dan after ſuch ſepa- Voce. 


= ration did cohabit with his wife. 1 Bac. Abr. 


All children inheritors, which ſhall be WR ped BE the igeance of Child born ont 
the [Ling of England, ſhall have the ſame benefit of inheritance as if they ales = x} 
were born within the king's ligeance ſo always, that the mothers of ſuch 8 


children do pals the ſea by the licence and wills of their huſhands. And 
if it be alledged againſt any ſuch born beyond the ſea, that he is a _bal- 
tard, in cafe. where the biſhop ought to have cognizance of baſtardy z 


it ſhall be commanded to the biſhop of the place "where the demand is, 


bo certify the king's court where the plea thereof hangeth, as of old times 


hath been uſed in the caſe of PAY alledged againſt them which were 
born in England. 25 Ed. 3. ft. 2 


8. To the king's worit of r, cohether one being 5 . matri. Childborn be. 


| mony, may inherit in like manner as he that is born after matrimony ; all the fore the pa- 


biſhops anſwered, that they would not nor could not anſwer to it, becauſe it a 9 
was aireftly againſt the common order of the church. And all the biſhops in- 
Nanced the lords, that they would conſent, that all ſuch as were born afore 


_ matrimony ſhould be legitimate, as elf as they that be born within matri- 


mony, as to the ſucceſſion of inheritance, forſomuch as the church cccepteth 
lch for legitimate. And all the earls ond bot, with qu, Voice G1 © ered, 
that they would not change ihe lows of the realm, hich hitherto hege Cech 


uſed and approved. 20 H. 3. c. * 


Againſt the common oraler of 2 church) 1 For the better underitancins; of 


which, it is to be known, that in the time of pope Alexander the third, 


which was in the 6 II. 2. this conſtitution vas made, that children born 


before ſolemnization of matrimony, where matrimomy followed, ſhout 


be as legitimate to inherit unto their anceſto; 'S, as thoſe at erg Born 
after matrimony ; and th ereupon the ſtatute faith, that the church ac- 


 Eepteth ſuch for legitimate, 2 f. 90. 


Baſtards. 


The Wen, 7; anc: 4 the lords] Hereupon theſe two concluſions do 
follow ; 1. That any foreign canon or conſtitution made by authority of 


the pop being againſt the law and cuſtom of the realm, bindeth 25 


until it be alle Wed by act of parliament; which the biſhops here prayed 

it might have been: for no law or caſtor” of England can be taken 
AWAY „ aDroga ted, or annulled, but by authority of pa arliament. 2. Thar 
altho the bi ſhops were ſpiritual perſons, and in thoſe days had a great 
dep npdency on the pope; yet in caſe of general baſtardy, when the king 
wrote to them to certify who was lawful heir to any lands or other in- 


| heritance, they ought to certity according to the law and cuſtom of 


Child born af- 


ter thefather's 

death, and the 

mother mar- 
ed again. 


0 ngland, and not according to the roman canons and conſtitutions, Which 
ere Contrary to the law and cuſtom of England, wherein the bi Hoh 5 
fo aght at t! his parliament | to be rb a 2 Taft. 7 = 
If a man hath a wife and dieth, and after within a ſhort time the 

lite marneth again, and within — 85 : N hath a child, ſo that the 
child may be the child of the firſt or of the ſecond Hulda; z In this: 
caſe, if it cannot be known by circumſtances, the child may chuſe the 


| ficit or ſecond huſband for his father. 1 RolPs Abr. 357. 


Þy-t the civil law, ſuch as were born in the beginning of the eleven: '\ 


month after the deceaſe of their mother” s huſband, were to be accounte 


egitimate; ; but ſuch as were born in the end thereof, were to be accounted 


: ! 
- baſtards: Yet the gloſs there relates to a matter 5 fact contrary to this 
i 


av, and gives us an inſtance of a widow in Paris who was delivered of 
» child the fourteenth month after her huſband's death ; yet the good 


repute of this woman's continency prevailed ſo much againſt the letter of 
25 law, chat th e court judged the cauſes of childbirth to be ſometimes 


extraordinary, t the woman to be chaſte, and the child legitimate. But 
this, as the gloſs addeth, "ought not to be calily drawn into example. 
God. 482. 

It was fo! und by vente; chat Hotty the ſon of N which Was 


the wife of Rovert Radwell deceaſed, was born eleven days after a wo- 


man's furtheſt lawful time. And thereupon It was adjudged, thar he 
was not the ſon of Robert. Now the time (faith lord Coke) in that caſe 
appointed by the law, at the furtheſt is nine months, or forty weeks; 35 
but ſhe may be delivered before that time. 1 Inf. 123 

Note, in the foregoing caſe, inſtead of the a lawful time, It 


might have been better to have ſaid the common uſual time. 


N. 7 J. Alſep and Bewtrell. Ezectment for lands in Munden i in the 
county of 22 27 queſtion upon evidence to the jury Was, 
whether Edmund Andrews dying the twenty third of March, and his 
wife being with child, but not delivered until the fifth of January fol- 
lowing (which was forty weeks and nine days, and then delivered of a 


FE aug] or HARE Laligabelh) ſhall be reputed. the father to the ſaid Eliaa- 


Leth. or that he were a baſtard. For it was proved, that he fel] ſick 


upon tlie ty; enty econd day of March, and died the day following of thc 
plague 5 Aud that und Andrews ( (father of che ſaid Edmund who Wa 


1 dead 


dead) in malice to his ſon's 1 did muck abuſe her, and cauſ. her 
to be diſlodged from places where ſhe was harboured, and to lic in the 


cold ſtreets ; and that ſhe was fo uſed for fix weeks together be fore her. 
travel; and ſhe being brought into a woman's houſe, who commuterated 
her caſe. having warmth and ſuſtenance, was preſently within twenty Tour 
hours delivered of the ſaid Elizabeth And this being prove, an 


chi, 


E.. 
1 


miſuſage, by five women of good credit, and two doc tors of pay Icky Er: 
Sir William Paddy, and doctor Mundford, and one Chamber Larne 0 Was 2 


phyſician, and in nature of a midwife), upon their oath; they ae ing that 
the child came in time convenient to be the daughter of the party who died; 


and that the uſual time for a woman to TO with child. WAS nine a Mths and 


ten days, to wit, folar months, that is, thirty days to the month, and not 
lunar months; and that by reaſon of the want of ſtrength in the woinan 
or the child, or by reaſon of ill uſage, ſhe might be a longer time, VIZ. 


O 


to the end of ten months or more; the court held here, chat it might 
well be as the phyſicians had affirmed. And the phyſicians further af 
firmed, that a perfect birth may be at ſeven months, 3 to the 
itrength of the mother, or of the child; which is as long before the time 


of the proper birth : and by the ſame reaſon it may be as long deterred 


by accident, which is commonly occaſioned by infirmities of the Bach 


or paſſions of the mind. And ſo the court delivered to the jury, that 
the ſaid Elizabeth who was born forty weeks and more after the death 


of the ſaid Edmund eas might well be the daughter of the {aid £4 
und. Cro. Jac. 


10. The author & Flita: wha 1 in the reign of Edward he ſecond, Suppoſuiions 


| hath a whole chapter about. ſuppoſititious births; where he tells us, what births. 


remedy the right heir had in ſuch cafe, v1z. that a writ was r to 
the ſheriff, to "cauſe the woman who pretended herſelf to be with child, 
forthwith to appear in the county court, there to be ſearched by diſcrect 


and lawful women. And if it was doubtful to them whether ihe was 
awith child or not, then the ſheriff might commit her to ſome. caſtle, there 


to continue. And No woman with child was to come near her, until ſhe 


' ſhould be delivered. And this writ was uſed above fixty years before 


the author of Fleta wrote, viz. in the 5 H. 3. when the widow of IV il. 


lam Conſtable of Manton in N /orfolk was found owlty of this cheat. And 


en all probability it was of uſe in the Saxen times: for the form of the 
writ is, to command the ſheriff to ſummon rhe woman to appear in the 


1 


full county 3 as it is generally KNOWN that all buſineſs. of tle law was 


then tranſacted in that court, where . Pihop fate With che ci ma- 
gilirate, Neſſ. Rights of the Clerey.. . Dajlards. 
But atterwards, tian the COurts at 3 ter came to be eſtabliſt. ed, 
hen was the writ de ve entre inſpiciends. framed; by Which che ſheriff was 
commanded, that in the prelcnce of tach Knights and ſo many w- 


men, he mould cauſe examinat ion to be m. de: whether the woman was 


with child or not; and if with child, then about What time it would be 
Horn; and chat he certify the ſame to the zue ces of aſlize or at Weſt- 
You. I. | -N nite is : 


Baſtards. 


minſter, under his ſ al, and under the ſeals of two of the men preſent 
id, 8 | 

Ve have two inſtances of this writ. in the books; the one in easter 
term 85 the 39 El. which was thus: Percival Willoughby, and Brie 


his wife one of the coheirs of Sir Francis WWillouzhby (be Sg Sir Fra 
DE fe] Med It a great inheritance, having mYE daughters, whereof the 
cldef ft was married to Percival Willoughby, and not any fon: - and the {ai 


{Francis leaving his Wife De rothy, Who at. "the time of his death pretend: N 
her {elf to be with child by Sir Francis, which if it were a fon, all t. 
fe lifters ſhould thereby loſe the inheritance deſcended. unto ther 


1 


| 8 a writ de Dee 7nſDiciendo out of the chancery, dite *Fted 0 Hh | 
ſheriff of London, that he ſhould cauſe the ſaid Dorothy to be viewed by 
1 velve Knights, and ſcarched by twelve women in the preſence of the 
twelve knights, et ad tractandum ubera, et ventrem Inſpictenaum, whethe 
ſhe vere with child, and to certify the fame into the court of common 
pleas 3 and if ſhe were with child, to certify for how long time in 
their judgments, . and when ſhe would be delivered. Whereupon the 
ſheriff accordingly cauſed her to be ſearched, and returned, that ſhe was 
twenty ee gone with child, and that within twenty weeks ſhe would be 
delivered. Whereupon another writ iſſued out of the common pleas, 
commanding the ſheriff ſafely to keep her in ſuch an houſe, and that the 
doors ſhould be well guarde |, and that every day he ſhould cauſe her 
to be viewed by ſome of the women named in the writ (wherein ten 
were named), and when ſhe ſhould be delivered that ſome of them ſhould 
be with her to view the birth whether it be male or female, to the intent 
there ſhould not be any falfity. And upon this writ the ſheriff returned. 
that accordingly he had done, and that ſuch a oy ſhe was delivered of 
a daughter. Cro. El. 366. 
Note, this writ, and the proceedings there upon are Sede upon 

Bratton 9. 2 2. P. 69. and upon the writ in the Negiſter, p. 227. 

Ihe other caſe was in eaſter term 22 J. which was this: Alphonſus 
qbeaker couſin and heir of William Theaker, after the death of Mills 
Theaker, becauſe he had not any iſſue alive at the time of his deain | 
but Mary his wife was then ſuppoſed to be enſient by him, and within one 
week after his death was married again to one John Duncomb ), procured 

ut of the chancery a writ de veutre inſpiciendo of the ſaid Mary, directed 
to the ſheriff of London, to cauſe the {aid Mary to be ſearched, whether 
ſhe were with child by the ſaid William Theaker, and when ſhe would 
be delivered (no mention being made of her ſecond marriage), and this 
writ was according to the precedent | in the 39 EL. of the like writ againſt 

the lady Willoughby. And this writ was returnable in the commen pleas 
Tl he ſheriff returned, that he had cauſed her to be ſearched, and returned 
the inquiſition, Ae by ſuch perſons he cauſed her to be ſearched: and 
found Yer to be enſient, and that ſhe would be delivered within twenty 
weeks. Wherefore he now prayed a ſecond writ out of the common 
pleas to be directed to the ſheriff of Surrey, becauſe ſhe was removed 
with her huſband to Wandiworth in Surrey, and there inhabited, that | 


the 


that ſome of them might be at the birth of the child, according to 5 


* 

3 

ö ſheriff of Surrey, to cauſe her to be ſeen every day until her 
two at leaſt of the ſaid women returned by him; and that three of them 
or more ſhould be preſent with her at her de uvery, ſo as 0 falſheod 


they may ſend five women to inſpect her; and ſhe muſt do 
the ſpace of a month before ſhe expects to be delivered, that they. may - 


ſnewed to thoſe who are concerned; 


Baſtards, 


the ſheriff micht take her into his cuſtody, and keep her until ſhe were 
delivered of her child, that there might not appear to be any falſe or 
ſuppoſititious birth, and that in the mean time he ſhould cauſe her to be 
viewed every day by certain matrons named by the court in the wilt, an 


7 — 


— * 


ſaid precedent of the lady Willoughby. But becauſe in that calc the lady 8 


Was a widow, and fo ſuch a courſe might well be obſerved, but here ihe 
was 2 feme covert who ought to cohabit with her Milband, they would 
not take ſuch a courſe with her, but left her with her huſband, he entring 


8 


into 2 recognizance that the. ſhould not remove from the hou e where: 
they then inhabited; and that once or two of the women returned by 


the ſheriff ſhould ſee her every day, and that two or three of them ſhout 0 


ile 


be preſent at her tr avel: For it was ſaid; that this iflue might t be well 
ſaid to be the child of the firſt huſband, and ſhould inherit his land. 
So as if there were any falſe or ſuppoſititious birth, the couſin and heir 
might be diſinherited. Wherefore a writ was according! 


! 1 
885 dchvery, by 


might be in her birth. And after this courſe obſerved, ſhe was delivered 

of a female child, who was afterwards by inquiſition iount * to be the 

daughter and heir of the laid William Theaker deceaſed. Cre. Fe 78.085. 
And this whole procedure ſcemeth to be deduced from the rules of 


the civil law, which is particularly expreſs and punctual in this behalf 
For by that law, the woman who f. ippoſeth her ſelf to be with chi 10 „mut 


intimate it twice in every month to thoſe who are neareſt conce: med thar 


2 


the | HCO: 1057 


ſend ſome perſon to be there at that time. The judge may appoint in 
what houſe ſhe ſhall dwell 


ſearched; and if there be more than one door, it mult be nailed up; and 


tree men, and as many women mult be ſet to watch her as often a- the > 
comes into the chamber, who are alſo to ſearch all perſons who CON? 


into the houſe and chamber. When ſhe is in labour, fiv E women ſent 55 


the party next concerned, muſt be witneſſes to the birth, Of - whic h 1116 * 


muſt have notice keforchand - and there mult be no more in the cham; 
at that time, but ten women, two midwifes, and fix ſervants, of Whis! 


| none muſt be with child, and ee e may be ſearched before the g in; 


there muſt be three lig ats in the room; the child when born muſt be 


cep it, unleſs the father hath 1 appointed ; and it muſt be ſhewed 


twice in a month till it is three months old, and afterwards once in a 


month till it is fix months old, and once in two months till it is a year 
me and from thence once in fix months till it can ſpeak ö 
tung 1s done contrary to the premiſſes, or not permitted to be done : 


then upon pots thereof, the child 1s not to be admitted 0 che poſſellion 
of tle oh date. 5 Be ibid, 


A warde: + 10 the 


and the room a ſhe lies 0 be 


the judge muſt appoint who malt 
"And IT-Aamny 


N 2 . | NNE 7 RT AMS 


9 2 


Baſtrdy, ge- 


8 * 


neral and 


lpecial. 


tiff (as if Ic be alledged that his Parents 3 were never accoupled in lavtul 
_ matrimony), the lame ſhall be tried by the certificate of the biſhop, Wi 


1. ; AN i A 2 Au 7 ö 7 7 
king's CCurts, and gen eral bait karciy in the court chriſtian. 2 1H/F. 98. 


Baſtards, | 


II. Trial of baftardy. 


eral baſtardy is to be tried by t the biſhop ; ſpc cial baſt: ardy by 
the country. 1 Rolls Abr. 361. | | 
Befol e the ſtatute of the 20 2.0 9. 2 above recited, ye” party 
eaded not general PAT but that he was born out of efpouſals ; and 
the Pinop 0! 1: Zht 0 certify whether he were born before cp ouials + not, 
and agcordil g to that certificate to proceed to indemen accorcling to the 
law Of the 8 And the prèelates there anſwered; that the y could Hot 
to this Writ anſwers aud therefore ever ſince, tpecial baſtardy, viz. wi 
ther the perlon Was 12395 18 elpoutals or after, hath been tried in 


And therefore if Hes ral baſt. ardy be pleaded in diſability of i the plain- 


- 


ther it be in a real or a perſonal action: but if the marriage be conteſ}: 


and jt be only pleaded, that the plaintiff was born at ſuch a place before 


the marriage was ſolemnized, and ſo baſtard, this is a ſpecial baſtardy, 


Fic to be 
moved in the 
temporal 
zourt. 


Veit to the 
6rd! 2 ary to 
Corily. 


; CC ＋ hel by the ordinary : 5 ie of the jug TOES of. the COUTE © There the | 0 ll] 


and ſhall be tried by a jury at the common law, where the birth 1 is al- 
ledged. Hlugbes c. 29; 705 264. 

2. The queſtion of baſtardy or legitimacy ougiit firſt to be moved in 
the king's temporal court, and thereon iſſue ought to be joined Te 
and then it ought to be tranſmitted by the king's writ to the eccleſtaſticy 
court, to be there examined and tried. Cod. 489. 

And if the eccleſiaſtical court undertake the examina tion of bafſta uch 
or legitimation, without the direction of the temporal court, a ran 
bition lies; for this affects the temporal inheritance” of the ſubject 
1 R 9 Abr. 361. Ged. 489. TFohnſ. 203. 3 

By the 9 H. 6. . 1. All juſtices in the courts chere any plea fis, 
* depending wherein baſtardy % be alledged againſt any perjon party. ' 
e Jams Pie, ana thereupon On ue fined which by the law 0 2 to le 


945 


be depending, before that any writ of certificate ſball paſs out 255 the 35 nue 


court to tne ordinary to certify upon ihe iſjue ſo joined, fholl mak? Fache. 


brance under his ſeal, at the ſuit of the demandent or tenant, ple: muy 
eefendant, reciting the iſſue thet is joined in ſuch plea of baftards, and. cer 
tifying to the lord chancellor, to the intent that ther CHDON . oe 


| made in the COUrT of chancery. by three mon Hi, ence. in ebe ery. mmgnth, Alba 0 ih 


al 
per ſors pretend; Fd. & any intereſt 70 object # 1 againſt the party col ich pr. tet 
Haie, ro be muizer, that they fue to the ordinary af d the ci f . 


trfirate ſhall be direted, to make their allegations and objections againſt ths 
2225 22 DPretengcth Lim to be multer,...as "the lato of Holy church req Heli; J 


end ihe ſaid chancellor, having notice of the ſaid remembrance and i 


JOE, an +1 being required by the ſaid demandant or tenant, Plaintiff 97 de. 
tetideyvd Laving the laid remembr ance, -t6 Make Pi roclamation as ef cle. 74, tt 25 


* 74 7” 
2 1 


wy 


and nuller 1 15 legitimate. I. In 


ſame chancellor ſhall catiſe proclamation to be made in form aforeſaid, and 


foals certify the jame Jo made in the court where the plea, in which the baſ- 
ardy is alledged, another lime ſhall be depending. And the judges of the 
01 where ſi uch plea ſhall be depending, before any proclamation ſo to be 


made in the boon „ ſpall make one time ſuch proclamation openly in the. 


ſame court, and alſo another time when the proclamation ſhall be certified by 


= the chanceller as afereſoid. And then the Haid Judge fond award the faid : 


writ of certifecate. to 2s ord; nary, to certify upon fuch Hue ſo joined. And 


if any <orit Y. 6 . e ie de or granted, before all the ſaid proclamations. 
; 1005 aud cert N. ed 2 N orclards then 35 fame cori of cer tificate, and 


. 
* 


5 M 0} EE Gee ip es 5 
cert: 72270 of .the ordinary thereupon, Shall be void in law and of 
Ch 


C 
three fign! ifications: I. It lignißcth a woman in general. 2. A virgin. 


Are ws the party ewhic 2 yretendelh 2 2 to be mutter} 11 1 0 5 hath 


3. A Wie; and this is the molt Proper fgnit ication of it in our las: 


and a fon or daughter born of a lawful wife, is called Hlilts mMUNeratus Or 


lia mulierata, a. 10 n mulier or a daughter muber : and it is always uſed 


in contradiſtinction to a baſtard ; thus a baſt ard 15 an illegitimate luce, 


2. 243. 


Shall be void in law Fre of none Hess Before this act, 1 had a 
way of tricking themſclves (as it were) into legitimacy, For they uled 


to bring feigned articles, and ſuborned witneſſes before the biſhop to 


prove t their fegitimation, and then got che certificate returned of record; 
and after that, their legitimation could never be conteſted. For being 
returned of record 5 a8 point adjudged by its Proper judges, and re- 


maining among the memorials. of. che court, all perſons were concluded 


by it. And this created great inconvenlences: Fo Or the evidences of the 
contrary parties con xcerned were never heard at the trial, and yer their 
intereſt Was concluded. An d to ee cheſe inconven ien ces, this ac 


N Va. M9 de. | 


4. The biſhop's 1 ma in das form f law, ſhall not be © 
gaindayed ; but credit ſhall be given to the ſame, ſo 1s the w.! 20le world 
lhall be bound and eſtopped thereby. God. 489. 

5. The ſpiritual court cannot give ſentence to annul a na ringe after 


Or ny 


C04 71h 


294, 


ys 


Cate 


ecnclulive, 


Bat! 1r6izing 


the death of the parties; becauſe Tentence is given there only pro ſalute ter tne pa- 
rents death. 


anime, which cannot be after their death; and therefore he. ſentence in 
ſuch caſe is only to difinherit the iſſue, which they cannot do; for by 
ſuch means any one might be diſinherited. 1 Rolls Ale 360. 1 Falk. 


Es. 


III. Confequences of. baſjtardy. 


=" x baſtard is quaſi millins flius, and can have no name of ropz-! 
dation as 3 To: On as he is born, 1 IIſt. 3. 
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nkeritance. 


Baſtards. 
But after he hath « gotten a name by reputation, he may purchaſe 
Vo his reputed or known name, to him and his heirs; ; altho' he can 
have no heirs but of his body. 1 Ixſt. 3 
If the iſſue of a baſtard purchaſeth be land, and d: eth without i ſſue; 
tho? the land cannot deſcend to any heir of the part of the father, yet t9 
the heir of the part of the mother it may; for the heirs of the part r 
the mother make not any CONVEYANCE by the baſtard. Vin. Baſtard. P.:{ 
It a baſtard dieth inte 1 without wife or iſſue, the king is intitle 


to the perſonalty; and the cr of courſe grants adminiſtration, to 


Carporal and 
N 
pecuniary pu 


. 8 
13151 TCNT, 


the patentee or grantee of the crown. 3 A . zl 33. 


Iv. Duel fame 105 tho mothe er and reputed father of a board chil. 


2892 »+ 6 


1. Beſtdes-the puniſhments to be inflicted by the ecclet! aſtical | 
diction: it is enacted by the 18 El. c. 3. and 105 Ce 4. 2 15 | Concerning 


ns begotten and born out of lawful matrimony (an ofen ce agaltitl 
g cls law or man's law) ; t! nat the juſtices of the peace ſhall take order 
48 1 5 for the vuniſhment of the mother and reputed father, as for rel 

of t! e pariſh „by charging ſuch mother or reputed father with the pa ty 


ment of money weekly or other ful e for the relief of luch child, 
45 to them ſhall ſeem meet. | 

And by the 7 J. c. 4. Every lewd woman which ſhall have any 

baſtard which may be charg geable to the pariſh, the juſtices of the peac 8 
Mall commit ſuch woman to the houſe of correction, to be puniſhed 


and ſet on wor! 8 during the term of one whole year; and if ſhe eftſoons 


offend again, then to be committed to the ſaid houſe of correction as 


aforciaid, and there to remain until ſhe can put in good ſureties for her 


Sohd behaviour, not to offend fo again. 


And by the 13 & 14 C. 2. C. 12. / 19. Whereas the putative fathers 
and lewd mothers of baftard children run away out of the pariſh, and 


of ometimes ut of the county, and leave the ſaid baſtard children upon the 


charge of the pariſh where they are born, altho' ſuch putative father and 


mother have citates ſufficient to diſcharge ſuch pariſh ; it is enacted, that 


it hall be lawful for the churchwardens and overſcers of the poor to take 
and ſeize ſo much of the goods, and receive ſo much of the annual 


8 or profits of the lands of fuch putati ve father or lewd mother, 5 


Mall be ordered by two juſtices of the peace, towards the diſcharge o 


the pariſh, to be confirmed at the ſeſſions, for the bringing up and pro- 


viding for ſuch baſtard child: and thereupon it ſhall be lawful. for the. 
n to make an order for the churchwardens or overſeers of the poor 
Of 110i) pariſh, to difpoſe of the goods by ſale or otherwiſe, or ſo much 
of them for the purpoſes aforeſaid as the court ſhall think fit, and to fe- 


_ceive the rents and profits, or ſo much of them as ſhall be ordered by the 


ſeflions as 21 re 1d, of his or her lands, 


And by ine 6 G, 2. c. 31. If any ſinglewoman mall be delivered 5 a 
Dailard. child which: is like cly to be chargeable to the pariſh, or ſhall d. 
| clare | 


Baſtards. 


- clare her ſelf to be with child and that the ſame is likely to be born 4 
5 baſtard and to be chargeable as aforeſaid, and ſhall before a juſtice of the 
1 peace charge any perion with having gotten her with chill ; ſuch quſtice, 
10 on application of the overſeers, may "cauſe him to be appreh nuded and 
= imprifonec, unleſs he give ſecurity to indemnify the parith, or to appear 
= at the next. ſęſſions, and to abide tuch order as ſhall be ma. .: in 5. ſuance 
whe of the aforeſaid ſtatute of the 18 El. But no Nes the peace 1] ball 
wh have power, to ſend for any woman before ſe be Javered 8 one 


nonth after, to be examined concerning ler pregna CY, nor Laa! | compel 

her to anſwer any queſtions relating thereto. GE = 

2. By the 21 J. c. 27. Whereas many lewd women 1 that have been Death, 
FE 2.2. delivered. of baſtard children, to avoid their ſhame, and to eſcape pu- 
niſhment, do ſecretly bury or conceal the death of their children, and 

11 © after, if the child be found dead, the ſaid women do alledge, that the 


ng uad child was born dead; whereas it falleth out ſometimes (a:tho! it is 
N hard to be proved) that the ſaid child or children were murcered by th 
ler faid women their lewd mothers, or by their procurement: it is enac Zed, 
of that if any woman be delivered of any iſſue of her body, male or female, 
\y- | ___ which being born alive ſhould by the laws of this realm be a baſta BY 
TR and that ſire e endeavour privately, either by drowning or lec et bur Vir 18 
-þ thereof or any other way, either by her ſelf or the procuring of others, 
W io to conceal the death thereof, as that it may not come to light, whecher 
ee it were born alive or not, but be concealed : in every ſuch « cafe the fid 
d mother fo offending ſhall ſuffer death as in caſe of murder, except iu 
FL. mother can make proof by one witneſs at the leaſt, that the child (who. 
"TT death was by her ſo intended to be concealed) was born dead. 
er If a woman be with child, and any gives her a potion to deſtroy the 


child within her, and ſhe take; it, and it works ſo ſtrongly that it kills het , 


pg: tie is murder; for it was not given to cure her of a diſeaſe, but -unlay, 
nd #þ# fully to deſtroy her child within her; and therefore he that gives ber a 
he = tion to this end, muſt take the hazard, and if it kills the miotkie . It 
nd. i murder. 1 Hale's Hiſt. Pl. Crown. 429, 430. 5 
lat. If a woman be quick or great with child, if ſhe take, or anotlicr Gibt 
ke. © her any potion to make an abortion. or if a man ſtrike her, where b y the 
jaa! child within her is killed; tho' it be a great Crime, yet it is not mn Urclet 
as | nor manſlaughter by the law of England, becauſe it is not yet. iz. 70774 
of | natura, nor can it legally be known whether it were killed or not. S0 
8 it is, if after ſuch child were born alive, and after die of the fro Ke giv en 
he do the mother, this is not homicide. 1 H. II. 433. 

or But if a man procure a woman with child to deſtroy her infant when 
ch | born, and the child is born, and the woman in purſuance of that pro- 
e- curement kill the infant; this is murder in the mother, and the procurer 
b. acceſſary. 1 II. 11. 433. 

= J . | Beadle, SEC Qeſirp. 
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Vells. 


Bells. 


= BY Y a conſtitution of archbiſhop Windbelſza the pariſhioners ſhall find, 
at their own expence, bells with ropes. 
Can. 88. The churchwardens or queſtmen, and their aſſiſtants, borate 
not ſuffer the bells to be rung ſuperſtitiouſly, upon holidays or eves ab. 
rogated by the book of common prayer, nor at any other times, without 
good cauſe to be allowed by the miniſter of the place, and by themſelves, 
Can. 111. The churchwardens ſhall preſent all perſons, who by un- 
timely ringing of bells do hinder the miniſter or preacher. LL 
Can. 15. Upon wedneſdays and fridays weekly, the miniſter at tie 
accuſtomed hours of ſervice, ſhall reſort to the church or chapel; and | 
warning being given to the people by tolling of a bell, ſhall uy the 
litany: 

. Con 67. When any 1s paſſing out 7 KEE life; a bell ſhall be tolled. f 
and the miniſter ſhall not then ſlack to do his laſt duty. And after the | 
_ party's death (if it fo fall out), there ſhall be rung no more but on | 
| ſhort peal, and one other before the burial, and one other after the burial. 


Beeck ien See Monaterics. 


Senelte. 


F. OR the preſenation to popiſh lvings, ſee title : Popery, 


T he term benefice comes to us from the old Romans, who uſing to 
diſtribute part of the lands they had conquered on the frontiers of the 
empire to their ſoldiers, thoſe who enjoyed ſuch rewards were called 2- 
neficiarii, and the lands themſelves beneficia. Hence doubtleſs came the : 
word benefice to be applied to church livings; for befides that the eccle- | 
 Haſticks held for life, like the ſoldiers, the riches of the church aroſe from | 
the beneficence of princes. And theſe beneffcia were not given by the 
Romans merely as a recompence for what Was paſt, but allo as an en- 
couragement for future ſervice. 


In order to be Iegally intitled to a benefice, the ſeveral following Pare 
wculars are conſiderable : 


Ds I. Proben- 


Benefice. 


I. Preſentation. 
II. Examination. 
III. Refuſal. 
IV. Admiſſion. DE 
V. Inflitution, or collation. 
VI. Induction. lh 
VII. Requifites after induction 


15 Preſentation. 7 
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1. Preſentation, nomination, and collation are ſometimes uſed in law Preſentation, 


preſenting, obliging him thereto; and collation is the giving of the 


church to the clerk, and is that act by which the ordinary doth admit 
and inſtitute a clerk to a church or benefice of his own gift, in which caſe 


there is no preſentation, Watf. c. 15. 


For it is to be obſerved, that the right of nomination may be in one 


_ perſon, and the right of preſentation in another. And this is, where he 

who was ſeiſed of the advowſon doth grant unto another and his heirs, 
that as often as the church becomes void, the grantee and his heirs ſhall 
- nominate to the grantor and his heirs ; who ſhall be bound to preſent ac- 
cordingly. In which caſe, it was agreed by the whole court in the caſe 
of Shirley and Underhill, M. 16 Ja. that the nomination is the ſubſtance _ 
of the advowſon, and the preſentation no more than a miniſterial intereſt ; 


and that if the preſentor ſhall preſent without nomination, or the nomi- 


nator preſent in his own perſon, each ſhall have his quare impedit, for 


the ſecurity of their reſpective rights. And if the nominator neglect to 
appoint his clerk, till lapſe incurs, and then the patron preſents before 


Ni biſhop collates, the biſhop is bound to admit his clerk. Gs. 794. 
Mo. 894. JJ. 8 8 


for the ſame thing; and yet they are commonly diſtinguiſhed : for pre- What. 
ſentation is an offering of the clerk to the ordinary; and nomination may _ 

be the offering of a clerk to him that may and ought to preſent him to 

the ordinary, by reaſon of a grant made by him that hath the power of 


2. Preſentation muſt be to a void benefice. Thus in the caſe of Owen Mun bees 


and Stainoe, E. 34 Car. 2. Owen moved for a mandamus to admit him a veid benegge. 


prebendary of St. David's, and ſet forth a cuſtom, that they uſed to, 
chuſe a ſupernumerary (all the places being full), whois, admitted upon 
the death of the next prebendary ; and ſays, that he was choſen a ſuper- 


numerary in ſuch a year, and that one of the prebendaries died, and that 


Stainoe was admitted: But the court refuſed to grant a mandamus, and 


5 held the cuſtom to be void, and fooliſh; for that there cannot be an 
_ eleftion but to a void place. Skin. 45. e ＋ 


Vor. . 5 O . 3. Guar- 


1 


By an infant. 


| Benefice: 


2. Guardian by nurture, or in ſocage of a manor whereunto * an 5 
vowſon is de ſhall not preſent to the church, becauſe he can take 


nothing for the preſentation for which he may account to the heir; and 


therefore the heir in chat caſe ſhall preſent, of what age ſoever. 3 In ft. 


150. 
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By eoparce- 


ners, jointe- 


nants, and 
tenants in 
common. 


And of this opinio ion was the late lord chancellor King: in a cauſe in 


* court of chancery, in the year 1732; who ſaid, that if the infant 


were but a year old or younger, they ought a 5 4 Pen in his hand, 


and guide it to ſign the preſentation. Wai 


Upon the fame reaſon ſubſiſts the caſe We a 3 pevoting bankrupt 


The commiſſioners may fell the advowſon ; but if the church be void 


at the time of the ſale, the vendee ſhall not preſent to the void turn, but 
the ba OO hunſcl, becaule the void turn. of a church 1 is not waluabl. 


if he right of preſentation | is in coparceners, and they 8 agree in tlie 
fate perſon, they are to join in the act of preſenting ; otherwiſe, the 


eldeſt ſhall have the preference, and afterwards the reſt in their turns: 
but where the right is in jointenants or tenants in common, and there 


hath been no compoſition in writing to preſent by turns, they muſt of 
_ neceſſity join in the preſentation z for if they preſent ſingly, the biſhop 
may refuſe the clerk. 1 Iuſt. 186. Gib. 794. 


J executors. 


5. If one be ſeiſed of an advowſon in fee, and the church doth become 


void, the void turn is a chattel; and if the patron dieth before he doth | 


preſent, the avoidance doth not go o his heir, but to dis executor. 


Watf. c 


But it the incumbent: of a chores be alſo ſeiſed in fe of the . 
of the ſame church, and dieth ; his heir, not his executors, ſhall preſent: 


for altho' the aden doth not deſcend to the heir till after the death 


of the anceſtor, and by his death the church is become void, ſo that the 
avoidance may be ſaid in this caſe to be ſevered from the advowſon before 
it deſcend to the heir, and to be veſted in the executor; yet both the 


avoidance and. deſcent to the heir happening at the ſame inſtant, the title 
of the heir ſhall be Peres as the more ancient and worthy. Watt. 


C. 


If the teſtator do preſent, and: (his clerk not being admitted before 
his death) then his executors do preſent their clerk : ; the ordinary 1 15 at 


his election, which clerk he will receive. Watf. c 


But in the caſe of a biſhop; the void turn of a chicks the eater 
whereof belongeth unto. him in the right of las biſhoprick, by his death | 
doth not go to his executor : but wherrthe temporalties of the biſhoprick. 
are ſeiſed into the king s hands, the king all preſent. 2 Roll's Abr. 


: "349" 


So if the parſon of a church ought to preſent to a vicarage; if the 
vicarage becometh void during the vacancy of the parſonage, the patron 
of the parſonage, and not the executor of the dads parſon, ſhall 


preſent, 2 Rall's Abr. 346. 


6. If a feme covert hath title to preſent, ſhe cannot preſent alone, but dy the har 
the preſentation muſt be by huſband and wife; and that, in both their bend in gig! 
names, and not only by the huſband in right of himſelf and his wife, f his » be. 
And altho' the right of patronage in the wife deſcends to her heir, yet 
the right of preſenting during life belongs to the huſband who is tenant 
by curteſy. Gizf. 794. Watſ.c.g., %%% ũ oT = 
7. If a man that is ſeiſed of an advowſon takes a wife, and dieth; the By tenar: i. 
heir ſhall have two preſentments, and the wife the third; that is to ſay, doe: 
the wife may in a proper action recover the third preſentation as her 
dower, or it may be aſſigned to her for dower. Walſ. c-. Hf 
8. Altho' in a mortgage in fee of a manor to which an advowſon is By the mot. 
appendant, the legal right of preſentation is veſted in the mortgagee; gag*e. 
yet a court of equity will interrupt that preſentation, and compel the or- 
dinary to inſtitute the clerk of the mortgagor any time betore forecloſure, 
it not being any part of the profits of the eſtate. S/. 403. = 
But otherwiſe it is, where the advowſon it ſelf only is mortgaged ; for 
in that caſe the mortgagee can have no other ſatisfaction but by preſenting. 
To OC PO om ĩ y Ee 
9. The king is patron paramount of all the beneſices in England. In By the king 
| virtue of which, the right and care of filling all ſuch churches as are not «rig _ RES: 
1 regularly filled by other patrons, belongs to the crown; whether it hap- We 1 
| pen through the neglect of others (as in the caſe of lapſe), or thro' inca -: 
pacity to preſent, as if the patron be attainted, or outlawed, or an alien, 
Or have been guilty of ſimony, or the like. Gigſ. 73. 
Upon which ground, the king hath right to preſent to all dignities and 
benefices of the advowſon of archbiſhopricks and biſhopricks during the 
vacation of the reſpective ſees. Not only to ſuch, as ſhall become void 
after the ſeiſure of the temporalties, but to all ſuch as ſhall become void 
after the death of the biſhop, tho? before actual ſeiſure. And becauſe it 
is a maxim in law, that the church is not full againſt the king, till in- 
duction;; therefore tho? the biſhop hath collated, or hath preſented, and 
the clerk is inſtituted upon that preſentation, yet will not ſuch collation | 
br inſtitution avail the clerk, but the right of preſenting devolves to the 
%%% © ST up nee eo 
And it is ſaid, that this privilege which the king hath of preſenting by 
realon of the temporalties of a biſhoprick being in his hands, ſhall be 
extended unto ſuch preferments, to which the biſhop of common right 
might preſent, tho? by his compoſition he hath transferred his power un- 
to others. And therefore when the temporalties of the archbiſhoprick 
ot York are in the King's hands, the king ſhall preſent to the deanry 
ot Tork, altho' by compoſition betwixt the archbiſhop and the chapter 
there, the chapter are to elect him: and this, becauſe the patronage 


== _ thereof de jure doth belong to the archbiſhop, and his compoſition can- 
Not bind the king, who comes in paramount, as ſupreme patron : for 
— of the whole biſhoprick the king is ſupreme patron, altho' it be diſmem- 


bred into divers branches, as deans, and other dignities; and of ancient 
ine all the biſhopricks were of the king's gift, but afterwards the king 
Bret Fred ode : —— 8 


4 
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Benetice. 


7 gave leave to the chapters to elect; yet the patronage notwithſtanding re- 


By the king, 
on Pom I 
tO a N 
Fick. 


mains in the king. Wat/. c. 9. 2 Rolls Abr. 343. 
So if lapſe incur to the ordinary, and before the ſix months paſs the 


ordinary 1s tranſlated, or dieth ; it ſeemeth that the king ſhall have the 
preſentation, and not the ordinary, nor his executors or the Seien of 


the ſpiritualties. 2 Noll's Abr. 345. 
10. Upon promotion of any perſon to a " biſhoprick; the king hath 'E 
to preſent to ſuch benefices or dignities, as the perſon was poſſeſſed 

of before ſuch promotion; tho? the adyowſon belongeth to a common 


perſon. This right, of preſenting upon promotion by the king, as ma- 


king the avoidance which would not otherwiſe happen, did ſpring from 
the practice of the popes, and is now an unconteſted right of the crown; 


and hath been eſtabliſhed not only by long practice, but by many judg- 


wents upon full and ſolemn hearings; and that, whether the churches are 


to biſhopricks from the ſame benefice or dignity; ; as was achudgecdd in : | 


new or old, and how often ſoever this happens ſucceſſively by promotions | 


the caſes of St Martin's and St James's. Of late, the great queſtion 
| hath been, on ſuppoſition of the right, how far it is anſwered, and the 


turn of the crown ſatisfied, by the grant of a commendam to retain ſuch 


promotions, or any part of them, together with the biſhoprick. Of 


which queſtion the ſolution hath been, that by a commendam for life, 
and for the time of continuing in ſuch a biſhoprick, the turn of the 
crown 18 anſwered, and in ſuch "caſe the proper patron ſhall preſent, up- 


on death or tranſlation ; but that the right of the crown ſhall not be de- 


feated by a commendam granted for a term of months or years, Cc 


tain and limited. G72/. 763. 


And this right of the crown to preſent upon promotion, defeats the 


right of any grantee, who had the next avoidance : for his right was 


only to the next ; and the next he cannot have, and therefore can have 
none. G1bf. 758. 763. ! b 
But by law in Ireland, no verb can accept A biſhoprick there, un- 
il he hath reſigned all the preferments which he hath in England: 
which preferments being void before the acceptance of the biſhoprick, 


it ſeemeth that the king in fuch caſe ſhall loſe the preſentation. 


By MP ting! in 


prejodice of 
another's: 
ght. 


11. By the 25 Ed. 3. ſt. 3. c. 1. Touching preſentments to be made by I, 
king, to a benefice of holy church, in another”s right by old title; our lord the 
Ling, to the honour of god and holy church, willeth and granteth, of the 4, 


ſent of the parliament, that from henceforth be nor any of his heirs fhall not take 


lille to preſent to any benefice in any other”s right of any time of bis Progenitors.; 


nor that any prelate of his realm be bound to receive any ſuch preſentment to be 


made, nor to do thertof any execution ; nor that any juſtice of the one Place or 
tbe other, may not nor cught not to Fold plea or give judgement upen any ſuch 


preſentmext to be made; but that the ſaid king and bis heirs be for ever 
clearly barred of all ſuch preſentments : ſaving always to him and his heirs 


all 2 ee In another's right fallen or to fail, of all bis lhre, and 
F the time to come. 


5 And 


= 


| Benefice, 
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Kad by the 25 Ed. z. & 3. c. 3. Whereas before this time, our fir the 
ting hath taken title to preſent to benefices at the ſuggeſtion of many clerks, 
where the title hath not been true, and by ſuch preſentments and judgments 


thereupon given, the clerks have been received by the ordinaries of the places, 


againſt god and good faith, and in depreſſion of them which had good and 


true title to the ſaid benefices; now the king willeth and granteth, that at 


what time he ſhall make collation or preſentment from henceforth to any bene- 
fice in another's right, that the title 7 whereupon he greundeth himſelf 4 be. 
well examined that it be true: and at what time befcre judgement the title be 
found by good information untrue or unjuſt, the collation or preſentment there- 


of made ſball be repealed ; and the patren, or the poſſeſſor, which ſhall ſhew 

and prove the falſe title, ſball have thereupon writs out of the chancery as 

many as to him fhall be necdful. 

And by the 13 R. 2. C. 1. Whereas notwithſtanding the laſt recited A. 
tute, ſome of the king's preſentees, by favour of the erdinaries be inſtituted 


and indufted in benefices of holy church without due proceſs, the parties not 
warned nor called, and ſometimes taken by falſe inqueſts favourably, and the 


incumbents in ſuch manner put out; it is ordained, that the ſaid ſtatute be 


firmly holden and kept : and moreover the king, for the reverence of god and _ 
Holy church, doth will aud grant, that if be preſent to any benefice that is 
full of any incumbent, the preſentee of the king ſhall not be received by the 


orainary to the benefice, till the . hath recovered his preſentment by pro- 
ceſs of the law in his own court And if any pr eſentee of the king be other- 


wiſe received, and the ons put out without due proceſs, as afore is 


ſaid, the ſaid incumbent ſhall begin his ſuit Ws a year after the induction 
of the king's preſentee at the leafl. e 
(Or * any time after, at his will. 4 H. 4. c. 22.) 5 
12. The lord chancellor, or lord keeper of the great ſeal for the time 
being, hath right to Prelent to the benefices appertaining to the king, 
under a certain yearly value in the King's books. Gb}. 763. 
Which privilege is ſaid to have been gixen to the lord chancellor, up- 
on conſideration that he had many clergymen conſtantly officiating under 


By the lord 


Chancellor; - of 


den e in 
the king's 


et ift 


him, as thoſe now do who are {tl called clerks of the chancery, and 


were heretofore perſons in holy orders. Johnſ. 31 
The foundation of which right will be beſt underſtood by what was anci- 
ently declared in parliament upon that head, in the rolls of parliament, 
in the fourth year of Ed. 3. © Becauſe it hath been ordained in times 
** whereof there is no memory, and granted by the progenitors of our 


v6 


40 


the benefices which belong to the king to give, taxed at twenty 1 marks 
and under, to the clerks of the chancery which have Jon 8 laboured in 


14 


te 


biſhop of Lincoln was made chancellor, viho 1 in all his time gave the 
faid benefices to his own clerks, and to other clerks, againſt 5 e will 
of our lord the king, and againſt the ordinance and ulage aforeſaid ; 
© may it pleaſe our ſaid lord the King, and his counſel to ordain, that 


” the chancellors which ſhall be for the n do give the benefices Whie h. 
he Del One 
n IS 


” 
te 


cc 


lord the king, that the chancellors for the time being ſhould give 


the place; which thing hath been uſed from the ſaid time, till the 


& belong to them to give for the coſe  aforelaid, to the clerks of the 
„ ſaid place, as it hath been anciently uſed, and that this be done b 
< election of the maſters of the chancery. Anſwer : Let this bill be 
delivered to the king, and it liketh the council, that it is fit to com. 
mand the chancellor, that hereafter he give fach benefices to the 
Si king's clerks of the chancery, the exchequcr, a and of both benches, | 
NY. and not to Others.“ Gi. 764. 
Here we ſee, that the privilege extended only to bebe of twe nty 
: marks or under; but now it is enlarged to all benefices of 201 or un- 
der; which enlargement was probably made about the time of the nc, 
valuation taken in the reign of king Henry the eighth. G7b/. 764. 
And it hath been declared, that where the chancellor preſented to 1 
. benefice above that value, ad the clerk was inſtituted and inducted, ani 
another obtained a preſentation from the king, the firſt clerk could not 


* 


be removed by the law; becauſe the preſentation was under the great 


ſeal, and therefore by che king (in law), being in his name. But if th: 
. preſentation had recited (as is there intimated it ought to have donc), 


= that the benefice was under the value of 201, it had been void; becauſe + 


it would have appeared upon record in the office of firit fruits, that | 
the chancellor was deceived : or, if the miſtake had appeared betore in- | 
duction, the king might have revoked it. Gibſ. 764. Hob. 214. 
But whereas 1t hath been ſaid (Fat. c. 9.) that the king if he pleaſe 
may preſent to ſuch livings under the value of 201; it is to be obſcr- 
ved, that the claim of the lord chancellor or lord keeper for the time 
5 being is very ancient; and that nothing appears to have been ever deter- 
mined, or moved, in a judicial way, to the diminution of that ancient 
right. On the contrary, there is an old writ in the regiſter, which ſup- 
ofeth the right to be in him, namely, the writ de primo beneficio eccleſiaſti- 
co babendo; by which the king requireth the chancellor to grant to a par- 
ticular perſon the firſt benefice that ſhall fall! in the gift of the crown 


Which he will accept; and the language of the writ is, Volumus quod idem 


A. ad primum beneficium ecclefiaſticum (taxationem viginti marcarum exced?1ns) 
uacaturum, quod ad preſentationem aer Fe, el ? quod auxerit accep- 
landum, praſentetur. Gibſ. 764. 

Whether en 1. It ſeemeth that an alien, who is a pred, may be preſented to a 
ke may be church. 2 Roll's Abr. 348. 
Frelened., Thus in Dr Seaton's caſe, M. 8 Fa. who was born in Scotland before 
bie union of the two realms, it was adjudged, that he was capable to be 
preſented to a benefice in England; and fo it was ſaid it would have been, 
if he had been born in Flanders, Spain, or within any other kingdom, 

friend and in league with the kingdom of England; as the biſhop M 

Spalato, who was preferred to the deanry of Windſor, and enjoyed the 

ſame. And it was ſaid, that fuch incumbent might maintain any action, 


real, perſonal, or mixt, for any thing concerning the glebe or the poſſel- * 


fions of the church, as priors aliens might have done: for altho' he be an 
alien born out of the king's dominions, yet he bringeth his action not 
an his own right, but in the richt of his church; not in his natural, 
2 but 


but in bis politick capacity and cherefore the action will le. Hughes 


C, 10 
14. It ſecmeth chat a deacon, or even a a layman, may be preſented ; A layman, or 


: put he mult be made a prieſt, before he can be inſtituted. For by the deacon. 


ſtatute of the 13 & 14 C. 2. c. 4. none but prieſts only, ordained accord- 
ing to the form and manner by the book of common prayer preſcribed, are 
capable to be admitted to any parſonage, vicarage, benefice, or other eccle- 
ſiaſtical promotion or dignity whatloever ; except only the king's profeſſor 
of law within the univerſity of Oxford, who may hold the prebend of 


] Shipton in the cathcaral church of Saliſbury, altho he be but a lay: 
Wan. 


15. For a preſentee to have another benefice, altho' it be above the A pluralif; 
value of 81 a year in the king's books, is no cauſe of refuſal, for that 


is at his own peril, and the former benetice only becom 1CS void | in fuch 


caſe.” Cod. 271. Watf. e. 2b. 5 
16. No perſon may preſent himſelf: and this is xccording to the. rule Whether a 
of the canon law. But tire books of common law ſay, that tho” a py ee e 
tron cannot preſent himſelf in form, yet he may offer himſelf to the or- ert himſelf. 
dinary, and pray to be admitted; and that ſuch admiſſion may be 1 
But the more legal and regular way is, to make over the right to ſome 
other before the avoidance... And the ſame books do ally : agree, that 
where the right of preſenting 1 is veſted in more perſons than one (as 
in the caſe of jointenants, or Joint executors); 3 4 fees of one o 
them made by the reſt is good. G9. 794. 


By a decretal epiſtle of pope Alexander the third, it is do Whether the. 


that if any ſous of preſ yters do hold churches, in which their fathers did fon next im- 


ferve as parſons or vicars, without any other intervening they Heal! be re- mediately af- 


moved, whether toey were born in the. prieſthood or not. "INNS: 


Whether they were born ij the prieſtbood or net] All the children of 


clergymen i in the times of popery were not illegitimate; for a prieſt might : 


have had children before he entred into any orders, or whilſt he was in 
the. inferior orders, as oſtiary, acolyth, or exorciſt. For albeit the ſubdeacon 
was charged to relinquiſh his wife, yet thoſe in inferior orders might retain . 
them. And it is ſaid, that even prieſts were generally marred to the wo- 


men they kept in thoſe days; and tho' they kept! it ſecret, for fear of de- i 


brivation, ſometimes till their death, yet they often took care that ſuffi- 


cient evidence of their being married might appear after their deach, 

when they were out of the reach of the canon law. Fobnſ. 101. 
Otho. Altho* the boly fathers did ſo abber the poſſe ing of eccleſiaſtical be- 

nefices by hereditary right, that they ferbad tho ſucceſſion even of legitimate 


children into their fathers churches , vet feme, altho* illegitimate, do preſume. 


to invade ſuch churches, without any mediate ſucceſſor : we do ordain, that 


ive prelates ſhall not preſume immediately to injlizute of admit any ſuch into the 


benefices which their fathers had, in while er in part; and if any ſuch have- 


 iWlained the like benefices, they ſhall be deprived, Athon 47. 
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Benelice. 
Without any mediate ſucceſſor] For one intervening disjoins and break, 
the ſucceſſion. Athon 47. | 5 | | 


In whole or in part]! As to a portion, or penſion. ,,, 
Peccham. Seeing it is prohibited by law, that without a diſpenſation apo. 


ſtolicul, the ſous of reflors or preſbyters ſhall not ſucceed to the churches in 


which their fathers did ſerve immediately or next before; and ſuch benefices 


are void, if the contrary bereunto ſhall be done: we do command, that the 


prelates ſhall make firitt inquiry into ſuch vacant churches, and take order 
therein as the law requires ; taking diligent heed, that for the future they ad. 


mil not any ſuch perſons to the like benefices by any title whatſoever, that a 


way be not ſurreptitiouſly opened contrary to right to the ſucceſſion of Chriſt' | 
inheritance.” Link. 5. ah nt rote 


Without a diſpenſation apeſtalical] At this day, without a diſpenſation 


from the archbiſhop of Canterbury, to whom the whole right of diſpen- 


ridge and Jones, two learned judges, that this canon was. not received 


ſation throughout both the provinces is transferred, by the ſtatute of thr 


25H. 8. c. 21. By virtue of which ſtatute, in little more than fifty 


years from the time of the reſtoration of king Charles the ſecond, there 
iſſued out of the faculty office no leſs than three hundred diſpenſations of 
this kind, for the: ſon to ſucceed the father. Gi. 7966. 

But in the caſe of Stoke and Sykes, M. 2 Car. it was held by Dodde- 


here. 1 SH, 250. „ VCC 
And Mr Johnfon obſerves, that there is no inſtance ſince the reforma- 


tion, of any clerk deprived for ſucceeding his father without a difpenſa- 


tion. And indeed the great occaſion of thoſe canons againſt the - ſon's | 


ſucceeding the father, is now removed; which was, to diſcourage the 


a 


Within what | 
tune, 


tlie ix months, but lapſe may incur. Vat. e. . 
In the caſes in which notice is to be given, the patron neglecting from 


marriage of prieſts, as one may ſee by the aforeſaid conſtitutions. 70 
18. Tho' the patron hath ſix months before lapſe incurs, yet it con- 


cerns him not to delay preſenting till the ſix months be almoſt expired. 


For if he doth preſent but one week before the ſix months be ended, 
the ordinary may pretend that he hath not time to examine the clerk. 


Or if the ordinary refuſe the clerk for inability, becauſe he is unlearn- 


ed, or the like; the patron will not have time to preſent anew within 


: Ta 6 . O * 7 
year to year to preſent, lapſe doth not incur to the ordinary; yet if in ſuch 


_ caſe a ſtranger doth preſent, and his clerk is inſtituted and inducted, and not 


interrupted by the patron until fix months (accounting from the induc- 
tion) be expired, the patron is without remedy for that turn : for that 
tho' he had not notice from the ordinary of the avoidance (for which 


_reaſon the ordinary can have no advantage of lapſe) yet the induction 


of the ſtrangers clerk is a notorious act, of which the patron as well“ 


as the country might have taken notice. Walſ. c. 12. 


3 5 But 


In 


zut 


Bene ce. 
But if a biſnop doth cohlate his clerk, either before he gives notice 65 
an avoidance, Where notice is to be given, or at any time w ithin TEN 
months limited to the patron to fill "his c church, the patron may at 


time after PEO his clerk : for altho? wrongful collation maketh fac] (1 5 
plenarty. is ſhall bar the lapſe to the metropolitan and king, yet it is n. 


* 
0 
ws 


bar to the true patron 3 and it the biſhop doth admit the Parr ron's clerk. 


the other is out ipſo facto; or it the biſhop will not admit him, the Pa. 


tron may as well then, as at any time Pee have his 8 at lav 


againſt the | Di hop. A cad therefore! i the ord inary doth collate within the 


1 


patron's hx months, and then the fix months pais, no preſentation being 


made by the patron ; the or NAY; if he will have the benefit of a lapſe, 


= collate of new: for the firſc collation being by wrong, cannot by 
me become rig zhrfuul, and therefore doth not put "the pa iron to his quare 
impedit, for that! it was but as a proviſion for the time, and there ou: ght 


90 be a new act before it ſhalt be a good collation. V all. C++, 


Ir a chi urch or benefice be of the patronage of the king, or he hath a 
a right or preſent] ing thereto ; he can never loſe his turn 0 the ordinary, 
by his neglect of preferring his clerk thereto. And in caſe the king doth 
not preſent, all that the ordinary can ao, 18 to ſequeſter the profits of the 
church, and appoint a clerk to ſerve the cure. Foy. c. 12. 

Alſo a donative remaining void never goes in lapſe ; but the is ry 


may compel the e to ny the lame, by cccleſiattical Centures. Mall. 
E. 12 e 


19. It is fad. generally, in all the bos Ks, that prefentation may. be Whether it 
made either by wo! ra, or by writing. I it he by word, the patron muſt 8 by 
declare in the preſence of the ordinary: if by writing, it 15 no deed, Bur 
; in 15 nature of a letter miſſive to the bilhop: E lift. F202 ; Rall £ 
A, 353. 


But where a cor poiſed aggregate « many doth preſent, 1 it muſt be 


under their common ſeal. Gib/. 79+: 


Ang by the ſeveral ſtamp J aeks, it ſeemetk ie be intended, that they 


hall be in writing, and not othe er wife; 0 a e it is enacted, that for 


every ſein on Diece "of vellum oi. e ent, cr feet of paper, upon Wa! ch any 
preſentation or donation teich ſpa 1 Daſs the Led! + ſeal of Enzla na, Or i poi 
wobich any collation to be made by any archviſhip or 6ther aß, 67 any pre- 
Jental ion or denation- to be mage by any paltrom whatſoever, of or 19 470 be- 
nefice, dignity, er ecclefiaftical pro tion fic / be inarojed or <vritten, hal! be 
1 acutble 405 flemp 44055 Provided, that furs benefice, diguity, or pro- 
molion be 6, the year, Value oj 104 or above in Ihe king's bs _= | 
But if under that, it doth not ſcem to be clear = any of the ſaid acts, 
that any ſtamp | Is neceſſa y. | Note, the ſeveral inftraments requiring [camps, 


are inſerted £1 eciatly under. the title Stamps, — Tf it come under the 


denomination of a notarial ac; it ſhall then be upon à 2 8. 6 d. ſtamp. 


Fo, And the fame may be in this form : To the BA coder Hr father ih Form of the 
Led, R. by divine providente lord archbiſosp of Canterbury, primate of all preſcata:ion. 
1* noland and metr opolitan © If it be to the archbiſhop of Yoi * the word 


all mult be omitted : I wo any other biſhop then thus: 
Vol . P To 
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Whether it 


may be tre 
Y9ucd, 


office, Tn witneſs wwhereef, T bave hereunto ſet my band end Fl ihe 
day of in ile yen 


— — ß . — >» pv res — . een» er 


Benefice, 
To the rieht reverimnad faber in god, R. lord biſhop of = 


oV in his 
1 eg to bis vicar general in ſpirituals, or to any other perjon having cr 
"bo foall have ſufucaciat authority in this behalf: J Sir W. P. beronet, 12 5 | 


end undoubted pat tren of the rector 'y of the pariſh church of ——— or, of 
the Vicat are of N wo in the COUNLY of — — aud in your dioceſe of 
- 2% UG 11 by the death ſor, reſignation, or otherwiſe as the caſc 
all be] of - the laſt incrmbent there, do 15 ſent unto you C. D. cler. 
of er / arts, 12000 requefting, 1het yu Wil ve 2 eaſed to admit the 15 / 
E, P. 4 the , id (Lucht aud to inſtitute and calife him to be inaucted int: 
lie fume, with all its riobis. nt in bei and , nances, aud to do an 


execute: G: 1 eter tings 734 115 behaif F. which 2 ul belong {0 55 5 88 


Which being made in this form, if hes biſhop be- inhibited, or the 


ſee voided, before inſtitution is had from the immediate biſhop ; yt the 


preſentation is good to the metropolitan, or other guardian of the ſp1- 
r1tualties, alf. C445 
If a corporation in preſenting doth miſtake the name of their foun⸗ 


dation, the preſentation is void; therefore when a provoſt did preſent by 
the name of the provoſt of the queen in Oxon, whereas it ſhould have 


been aulas ſciolari um regine de Oxon, according to the foundation; it wa 5 
adjudged, that by reaſon of the omiſſion of the word /cholerinm, ſe vera 
preſentations did not make an uſurpation, becaule tne preſentations were 


wid. II. 9 Ja. Dr Any v. Sir Richard Lovelace. Watſ. c. 20. 


1 Bulſtr 91. 


21. Preſentation, tho? duly made in all reſpects, may be „ et or 


dgitledl. As to the power of revecation, the general doctrine of 05 3 


ſcemeth to be, that none but the king can "revoke : Which he may <Q. 


at any time before induction ; as he may allo preſent a ſecond clerk, and 
duch preſentation ſhall be a good repeal of the firſt, etpectally if care is 


© ien to free it of all ſuſpicion of being obtained by fraud in 1 of 
the king, by making expreſs mention of the frſt preſentation. In like 
manner, if the king dies before the induction of his clerk, this is ſaid 
0 be a revocation in law. And the general conlequence of a right to 
devoke 111 any cale 15,.an obligation upon the bihop not to admit againſt. 
ach revocation, 05 pain of being a diſturber. Gif. 705. Wai}, 
C. 20. | 

But it doth-not ſcem to be clearly ſettled, that a common perfon alto 
may not revoke a preſentation, betore admiſlion and inſtitution thereupon. 
And in the caſe of S and Sykes, M. 3 Cha. Doderidge laid, that the 
civilians affirm, that a lay patron cannot revoke his preſentation, but he 
may cet, Viruare, aa ſo the Ordinary ſhall have, ccction to inſtitute 
„aich or them be will, but that a ſpiritual perſon cannot vary at all; 
but he faid, that by the common law, without queſtion, a patron may 
devote bl; preſent: ation. Catch 191. 

nel what is ſaid in the books that the king only can revoke, ſcemet!, 

0 tend er 7titatign, the church not being full againſt the King unt!! 


1 
A (of 
9 78 A 


9 
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' Benickice, 


the induction; but alte inſtitution! it is certain à com moy jc fot raged 


revoke, it being then too late, the church being full, with relpect; ti" 
him, by the inſtitution, | 


As to the power of varying; it is agreed « on all ts that this ima 


be done by a common perſon; that! iS, after one clerk hath been Porte neo, 
he may (before admiſſion given) preſent another; but with this differs”, 
Th om a revocation, that where a patron doth 925 vary, cumuands; 1 
rdinary may chuſe and admit which of the clerks he . 755 
795. 2 900 . 20. „„ 

But this power of varying belongs to laymen only, and no t to ece! 


Fl * i * 
44. 
2 


ſiattical perions: of any Kind; becauſe they are funpoſed Gin la <6. be 


comp petent judg ges of the ſufficiency of the perſon, and do therefore 


proceed by judgment an id election; and whoever elects an unfit perton, 


11“. 


18 1Þſo 1 jure deprived of the 8 OL ' Electing, Graf" 795. al. c. 20 


1 Ex, 71114 mation: 


It 18 very roll known. that in che firſt fettbewent of this church of Orc; 
E plan; the biſhops of the ſeveral dioceſes had her under their on of © 
immediate care; and that they had the clergy liv ing in 4 community 
with them, whom they ſent abroad to ſeveral parts of their dioceſes, 5 


they ſaw occaſion to employ them; but that by de grecs, they found 
neceſlity of fixing preibyters within {uch a compal: "Ro 90 attend upon 15 


ſervice of god amongſt the inhabitants; that theſe precincts, winch are 
| {ince called pariſhes, were at firſt much larger; that When lords of manors 
Vere inclined to build churches for their own conveniencies „ they found 
© neceſſary to make ſome endowments, to oblige thoſe who officiated in 
_ their churches to a diligent attendance : that upon this, the ſeveral biſhops 


were very well content to let thoſe patrons have the nomination of 


ons to thoſe churches, provided they were ſatisfied of the fitneſs of thoſe 


perſons, and that it were not deferred beyond ſuch a limited time. So 
that the right of patronage is really but a limited truſt; and the biſhops 


are ſtill in law the judges of the fitneſs of the perſons to be employed 


in the ſeveral parts of their dioceſes But the patrons never had the ab- 


_ lolute diſpoſal of their benefices upon their own terms; but if they did 


not preſent tit perſons within the limited time, the care of the places dia 
return to the biſhop, who was then bound to Provide for them. 1 Still, 
309. 

And by the ſtatute of Ann cleri, 9 Ed. 2. ſt. 1. c. 13. it is enacted 
as followeth: I is deſired, that ſpiritual perſons, ein our lord the n 
woth preſent unto benefices of the church (if the bifſhep will net admit then, 
either for lack of learning, or for other cauſe reeſenable) may not be unde, 


de examination of lay perſens in the caſes afereſaid, as it is now. atem. 


contrary to the decrees canonical ; but that they may ſue unto a ſpiritual judge 


for remedy, as right ſhall require. The anſwer : Of the ability of a p&ri% 
preſeated unto a benefice of the church, the examination belengeth to a Ain * 


badge; fo it hath been uſed beretefore, and Joan be hereafter. r 
P 2 5 
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Benefice. 
Oo the ability of 4 parſun preſented] De idoneitate perform : So that 


it is required by law, that the perſon preſented be idonea Perſona: for ſo 


be the words of the king's Writ, Pre -ſentare idoneam perſonam. And thi ; 


idoneitas conſiſteth in divers exceptions againſt perſons preſented. 1. Con- 
cerning the perſon, as if he be under age, or a layman. Concerning 


his converſation, as if he be criminous.. 3. Concerning his inability 0 
diſcl narge his paſtoral duty, as if he be unlearned, and "not able eto feed 
his flock with ſpiritual food. 2 7%. 631. 


refuſe tlie perion preſented, it he e not donen pt erjona. 2 Init 621 


And the examination of the ability and ſuſiciency of the ber fon pre 
ſented belongs to the biſkop, wit is the eccleſiaſtical judge; and in th; 
examination he is a judge, and not a minitter, and nay and: ought t9 


C31 
The examination belongeth to a SÞiritu 4 judge] And yer in ſome caſes, 


— 


notwithſtanding this ſtatute, net, 5 Per ſoit hall be tried by the coun-. 
try, or elſe there ſhould be a failure of juitice, which the law Will ao 


ſulfer: as it the inability Or r inſufficiency | be alledged | in a man that is dead, 
this cafe is out of the ſtatute ; for in ſuch caſe the biſhop cannot examine 
him; and conſequently, tho' the matter be ſpiritual, yet ſhall 1t be tried 


by a jury; and the court, being aſſiſted by learned men in that protel- 


they uſually do of the common law. 2 Lill. 632. 


Time for ex- 
amination. 


ſion, may inſtruct the jury as well of the eccleſiaſtical law in that cale, a5 


4 


And ſo it hath been uſed ber elofor e] So as this act is a declaration of 


the common law and cuſtom of the realm. 2 Taft. 632. 
2. By a conſtitution of arckbiſhop Langton : We do IMjoin, that if any 


one be canonically Preſented to a church, and here be uo oppoſition ; the biſhc9 


ball not delay lo admit him longer than two months, provided be be ſufficient. 


But by Can. 95. Albeit by former conſtitutions of the church of. England, 
every biſhop hath had two months ſpace to inquire and inform himſelf of the 


5 ſufficiency and qualities of every muniſter, after he hath been prejented unto-- | 
Him to 1 inſtituted into any Aae yet for the avoiding of ſome inconven'- 


PET We do now abridge and reduce the ſaid two months unto eight aud 
twenty 5 only. In reſo: ef of which abridament we do ordain and appoint, 
that no double quarrel fhall her ier ve granted out of any of the archbiſhop 


counts, at the ſuit of any miniſter whatſoever, except he ſhall firſt take bis 


perſonal cath, that the faid eight and twenty days at the leaſt are = 6h 1 
afier he firſt tendred his preſentation to the biſhop, and that he refuſed ! | 


_ grant him inſtitution thertupen; cr ſhall enter into bond with ſufficient ſurct::s 


to prove the [ame to be true; W pain of ſuſpenſion of the granter there 


from the execution of his office for half a year toties quoties, ts be demounced 


by the ſaid archbiſhop, and nullity of the double quarrel aforeſaid ſo unduh j 
procured, to all intents and purpoſes whatſoever. Always provided, that | 
within the ſaid eight and twenty 55:4 the biſhop ſhall net inſtitute any other. 


1 elbe prejudice of the 128 party before preſented, tub pœna nullitatis. 


foe) 


ve) 


© ſtitution belongeth to them of common right; 
> derſtood to extend to others, who have this right by privilege or cuſtom. 


Concerning 
—_— ſh all. give inſtitution to wy aps belonging tO ny eccleſiaſtical 


4 ene arrent züri, 85 in © ifs coſe only" to \ fapply th 
the 1nferiors, till the contrary a 


ſtitution to a peculiar in a lay ht ind, it is null and void ; 
have no jurild diction there. GHV. 804. 


he 184 difturber Hobart ſaith, 


may give convenient time to perſon s intereſted, to t 


| lapſe. Gid). 804, 805. 


1% be worthy of his miniſtry. 


Benefice, 


Frery biſhep hath ed The canon mentions biſhops only, becauſ e in- 


but it muſt allo be un- 


as deans, deans and chapters, and others who have peculiar jurife lions, 


cs CL 


* * .* r . 


PPears. But if the 


hb ſhop grant in- 


To cNquire and inform himpei | 1 In anſwrer to an objection ar, that 
the vithop ought to receive the clerk of him that comes firſt, otherwiſe 


the law is contr ary-; for 28 ne may ke 
competent time to examine the fufficiency and fit. nels of a. clerk; ſo he 


avoidance {even in caſe of death, and where notice is to be ta Ken, and 
not give n to preſent their clerks to it. 
Where, that it was a good plea for the ordinary, and no refuſal of the 


and that the clerk not re- 
turning, and the ſix months paſſing, the ordinar 9 * 
3 Leon. TY 

3. Can. 39. No biſhop ſhall inſtilute any to a Jendhee, WHO hath been cr. 
gained by any ether biſhep, except he firſt Jew unto Fin 276 letters of erdess; 
and bring him a ſuſfictent teftimeney of bis farmer goed life and t bet av icur, 


it the biſbop ſball require i; ; and ME: Hal, e pon du, cxaitiie 


Except he firſl ſhew unto him his lette 75 of or 4 1 And He the 13 & 


15 O. 2. c. 4. No perſon ſhall be capable to be admitted to any par- 
nage, vicarage, benefice, or other eccleſia tical promotion Or dig unity 


7 
whatloever, before ſuch time as he ſhall be ordained prieſt. 


And bring a ſufficient teflimony of his fer mer good life and behaviour? By 


gy 


the ancient laws of the church, and par ticularly of the church of England, 
the four things in which the biſhop was to have full ſatisfaction in e e 
\ to inſtitution, were age, Icarning, behaviour, and orders. 
(carce any Oe thing Which the: ancient Canons of the church MOre PE-+ 
; 5 forbid, than the admitting clergymen of one dioceſe to cxer- 
cite their Cnc in another, without brit exhibiting the letters teſti- 


And there 15 


monial and commendatory af the biſhop, by whom the y were or dained. 


1 And the conſtitutions of the archhif] hop E Reynolds and Arundel ſfhew 
that the ſame was the known law of the! 


Engliſh church, to wit, that None 
Mould be admitted to officiate (not ſo much as a chaplain, or curat?) 


in an ! dioceſe | in which he was not © born Or orduined, unlets he bring with 


hin 


LH grecable to What is held elie- 


Was W. volt intitle to ch 4 


whom it hath been unanimouſly adjudged, that if the arch- 


Hh WON GE. 


becaule he can 


* krowlec ge ef the 


clerk, that the ordinary having other buſineſs, commanded the clerk to 
come to him- afterwards, to be examined ; 


Manner or 
exam ati QI} 1) 


1 6 15 : 


110 


e hecauſe: he had not his letters of orders, nor letters miſſive, nor 
Proof of them otherwiſe to the bis Ps ne deſired leave of the bi ſhop to 


| bring them: : and he gave hin 1 4 W 3 and he Went away, and Came 
again, and that the lis monty 5 pa 


, 
Upon demurrer, it was adjud 80 q - the plaintiff; for that theſe wore net 


| Was me ide hot many vears after) cen to have ſome refe rence or -retrg- 
{pect to that determin SOS 


' Benelice, 


bi his letters of orders, and letters commendatory of his Qoceſa; 
Git ib}, 80 06 


Notw thſtanding which 11 the caſe of Palmes and the biſhop of P. 
ber borqugh, J. 23 Al. On a quare impedit brought againſt the biſhon, 
the biſh op pleaded t that he demanded of the preſent of the Jain 


to ſee his letters of orc ers, and | he would not ſhew them; and alſo he d. 


nanded of him letters miſſive or reftimoni: al, teiti tying his ability; an 


943 
9 up! 


Mace 


110 Ot 
an a he colla I by lapſe, A oh! 


cauſes to ſtay the a ::imittance e, and the clerk is not bound to 1 * 
letters of orders or miſſiye to the biſh hop, but the biſhop mult try 
upon cxamimation for one and BT. Cro. 5 25 241: © þ 

Which moſt of the books take BONE "0-4 pretty hard caſe, ar 


Hl W nc h 1 the biſhop”: 8 taking Ac JV. mage of the 141 5495 11 h 5 
ſome part of the conſideration. And thele words of the canon 


di 


LJ 


- 
- 1 
whic 


1 
11184 


> k \ 


Var it is to be obſerved, firſt,” as to the letters of orders, that it Was 
only adjudged not to det 0 to produce the very letters of orders; 


for they might be loſt, and proof thereof might otherwiſe be very vel 
made from the regiſtry of the biſhop who ordained the clerk ; ; OF elſe 

would follow, that every clergyman whoſe letters of orders a 18 loft, a 
conſumed by fire or other accident, would be incapable to 5 admitted 
| a, a benefice. And as to Fe letters „ tar biſhop Thargen k 


emer to Low deed of TA Fe 855 wy 5 Tearing, of which Killer 


doubt the biſhop muſt judge upon examination; but the biſhop ought 


to have ſet forth, that he did not produce letters miſſive or teſtimonial 


| of his good life and behaviour. 


And laſtly ſhall appear, upon due examination, tobe worth by "of bis min " ] 
As to the matter of learning, jt hath been particularly allowed, not only 


by the courts of the king's bench and common pleas, but alſo by the high 
court of parliament, that the ordinary is not accountable to any temporal 


court, for the meaſures he takes, or the rules by which he proceeds, 1 
examining and judging (only he muſt examine in convenient time, anc 


refuſe in convenient time); and that the clerk's having been ordaine 
(and fo, preſumed to be of good abilities) doth not take away or diminiſh 


the right which the ſtatute above recited doth give to the biſhop to whom 
the preſentation is made, to eXamine 2 and Judge. 8 255 Hoco. 80. 


4 Med. 134. 2 Lev. 311, 


In the caſe of Albany and the bop of St. Aleph, 7. 27 Ele. the 
want of knowledge in the Welſh tongue, was declared to be a good 
cauſe of retuſal, where the ſervice was to be performed 1 in that language 


85 


th 


'Benefice, % 


7 as rendring the dark 1 of the cure: nor $3 it avail to alledge, 
that the language might be learned, or that the part of the cure he was 
uncapable of might. be diſcharged by a curate. 67 ./. 807. 


The law is the ſame, if the perſon preſented doth not underſtand the 


"TE Engliſh tongue; for in ſuch caſe, the biſhop may refuſe him for inca- 


pactty. TE at, „„ DOIN Y 

Where there is a mixture of divers languages in 1 any place, the cane of 

canon law is, that the perion preſented do underſtand the ſcveral 
guages. Git). 807. | | en, 


Ne 
a 
1 
nt 


| III. | Refuſe. On 


The moſt common and ordinary caviſe of. Krull 15 want of learning. Cate of re« 
08 there ate alſo many other cauſes for which a clerk preſented may fulal. 


lawfully be reſuſed; as, if he be perjured before a lawful judge; or if 


he be an heretick or ch ſmatick; or irreligious; or (as 15 fad 1 in the old 


. books) if he is a baſtard, and not diſp 2enfed with al; or if he is within 


age; or if he or his patron be excommunicated for the ſpace of forty 


f days; or if he be outlawed ; or guilty of forgery z or hath committed 


fimony in the procuring of the preſentment he brings, or of another 
preſentment to a former benefice; or hath comm) red manſlaughter, 
that is, if he be attainted thereof, -and not pardoned ; nd it is ſaid, that 
"the ordinary may refuſe a. clerk upon his own Dope ige for an offerice 
committed. by him, which is a good cauſe of refulal, altho' he be not 


convicted thercof by the law; and this ſhall be tried by iſſue, whether it 


be true or not: And gener: ly, all luch as are ſufficient cauſes of depri- 
vation, are alſo ſufficient cauſes of refuſal. Macſ. c. 20. 


2. If the clerk refuſed be the preſentee of a bil. op, or other eccle- Notte: > to the. 
Haſtical patron the o: <Ginary is not bound to give notice of the refuſal : 3 o 
f 
or if he ſhould do it, ſuch patron can never revoke nor v ary 1113 prefen- ns 


ation, by P e@nting one afterwards that is better quabfic d, Without the 
- ordinary's conſent; the law ſuppoling- him that is a ſpits itual perſon, to 
be cap: able of chaſing a an able clerk : And fo. laple m ay come to him 


navoulably, if the clerk. firſt Press ſented be. juſtly refuſed, But if the 


ork re e be the preſentee of a lay patron, and be refuſed by the 
Orc. ay; ; the ordinary in moſt caſes is vound to give notice to the patron 
of uch "ful. for if in ſuch caſe no notice is given, no lapſe can run, 


no” no other clerk be preſented ; nor = notice be give — unleſs upon 
trial the clerk vas juſtly refüſed. But if a. clerk preiented be for 8004 


Cauſe refuſed, and not! e thereof be in due time and manner given to the 
baten, and no other clerk be preſented in time; bople doth ren o the 


Obe Mars 15 I, atf; "Re 122 


Xo the caſc of 777; and the biſhop of Excler, 1. It Was faid by 
the court; that if the orcanary refuſe becauſe he is criminous, be DEE: 
not orye notice of the refuſal; for the crime is as much in the cognizan 
me Patron. as of the biſhop : ; but it he refole becauſe 3: illiterate, he OR 
* not ice. 2. alk. 539. 


And. 


112 


5 bf learning, or that he is an heretick, ſchiſmatick, or the like, bel 


1 the ple ca was bad, for want of notice alledged. e 807. Cont 


OE 
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And in general, lord Coke ſays, it the cauſe of refuſal be for defant; ; 


C10 (7 711 (Y 


to the khnowled ige of eccleſiaſtical Ive there the ordinary mult give ne- 
tice thereof to the patron; but if che cauſe be temporal, as felony, 9. 
honucide, or hay temporal crime, or it the diſability grow by any a 
of PA wrhament, ther temporal law, there no notice need to be Ever 
unleſs notice. be 5 icribed to be given thereby. 2 Juft. 6 


But in the caſe of the Kings and the biſh OP of Ferefard, 1 ere tlie 


fuſal was of a common drunkard and common fwearer, who Was 


ſented by the! King, and it was gued chat in this caſe no notice nec 


be given, becauſe millum ten won eccurrit regi, and no lapſe could incur 5 } 


he did not preſent again within the fix months; yet the court "fol 


117745 
4 51 1 
ee 


3. 
At Neal in all caſes i it 3s fair F and. equitable, to give notice to the pa. 
tron of the refuſal, whatever the cauſe may be; for i it is very poſſible tha þ 

the perſon preſented may be many ways uniit, and the patron not knarf 


And it is not enough that the biſhop bavcly.s give notice of his refuſal 


unleſs he allo, ſignify the cauſe of it. For altho' the biſhop is Judge in 


the exanimnation, yet inaſmuch as the proceedings of the biſhop are not 


of record, the cauſe of refuſal is traverſable; and if it be traverſed, -; ind 
l 


the party refuſed be living, this ſhall be tried by the e nd | 


it he be dead, this ſhall be tried by the country. 5 Co. 58. 


And ſuch notice ought to be given with as much ſpeed as conven þ 
enily may be; and therefore, where the ordinary delayed to give note 


to the patron for the ſpace of twenty, two days, it was held that the f. 


tice was inſufficient, and that therefore che e ſhould have NO a 
Vantage by laple. FIT tf. C. 20. 


And notice is to be 8¹ ven in ſuch caſes to the perſon of its patron, b 


1 be within the county where the church 1 is at the time of th e giving | 
_thereot ; oth: r. 1e It 18 tO be given to him by an inſtrument 1 in wr! tg, 
affixed to the door of the church to which the clerk Was preſented ; by: 


if notice be given by ſuch inſtrument as aforeſaid, before the Patrol 


be: inquired : 2fter, and a return made that he i is not to be found Within 
the county, ſuch notice is not good. al. S. 20. 


When the biſhop hath given notice of his refuſal of a ec” this dot | 
not give the patron a longer time to preſent in, than he had before. H. 


If the. church be ſo void, that the biſhop 1 is not bound to give. the 5 


tron notice of the eee ace the patron muſt preſent his tec ond cier 
(if he think his firſt preſenzation to be juſtly refuſed) within the fit 
months, accounting from the time the avoidance happened. But 1 5 


church be void by ſuch means, as that the ſix months do not run wi 


"IS 


due notice to he. patron of the avoidance, and the patron doth pr {ct 
his clerk before the ordinary hath given kim any notice thereof; if tte 
ordinary doth refuſe his clerk, and give notice of his refuſal, yet the per 


cron (as it ſcemeth) nath ix < months, accounting from the notice FL b 


1 1 | | bi 


e Beneiice. 5 3 
biſbop's refuſal, to make his ſecond preſentment in, before lapſe can in- 
cur. But if the biſhop had given notice of the avoidance before the pa- 
tron preſented, and then he refuſeth the patron's clerk for juſt cauſe, and 
doth give notice thereof, the patron's fix months are to be accounted. 
from the Hrſt notice. een nl ogt tu „ 
If the biſhop refuſe a clerk for inſufficiency, and the patron preſents 
another, and the biſhop admits the firit, he is a diſturber ; for having 
once refuſed him for inſufficiency, he cannot afterwards accept him. 
d . rd Lo | 
3. When the biſhop doth without good cauſe refuſe, or unduly delay Remy {oy 
to admit and inſtitute a clerk to the church to which he is preſented, the Hesl 75 77 

| 3 12. | OY; . 3 "x fuſed, by du 
clerk may have his remedy againſt the biſhop in the eccletaftical court, lex kes 
as the patron may in the temporal court. 5% Ae” ns the t 


| in the pied 
This remedy the clerk may have before the ordinary to whom appeals courc. 
are to be made, by the way of a duplex querela; that is to ſay, if a biſhop. 
doth refuſe, then before the archbiſhop in his court of appeals; if an 
archbiſhop doth refuſe, then before the delegateee. 
And 5] the biſhop doth admit the clerk, and then doth refuſe to in- 
ſtitute him; the clerk may have the ſame remedy againſt the ordinary, 
to inforce him to do his duty: that is, the clerk preſented having exhi- 
bited his preſentation to the biſhop, or to his vicar general (having 
power to inſtitute), and being refuſed or unjuſtly delayed, and com- 
plaining to the judge of appeals thereof; the judge is wont to write to 
the biſhop in form of law, and this writing they call a duplex querela. 
Ius duplex querela is to contain a monition to the biſhop, or to his 
vicar general (having power to give inſtitution) that within a certain time, 
as Within nine, or ſometimes fifteen days, he admit the party complain- 
ing; and alſo a citation, whereby the biſhop may be cited to appear by 
himſelf or proctor at a day after, in caſe he doth not inſtitute as aforeſaid, 
to ſhew cauſe why, by reaſon of his neglect of doing juface, the right 


of inſtitution is not devolved to the ſuperior judge. It is alto expedient, 
that the ſame duplex querela do contain an inhibition to the biſhop and 
to ſuch vicar general as aforeſaid, that nothing be done by either of them 
pending the ſuit, to the prejudice of the party complaining, 
Ihe clerk refuſed, having obtained from the proper judge a duplex 
querela, is to take care that ſome perſon ſufficiently learned for that pur- 
poſe, do admoniſh the biſhop to admit him and to do him juitice, within 
te time mentioned in the duplex querela, and alſo according to the con- 

. tents. thereof to inhibit. the ihaengnd Fenn 
If the biſhop, after he is admoniſhed to inſtitute the preſentee, ſha 
expreſsly refuſe to admit him; the mandatory may preſentiy cite the 
biſhop to appear, according to the contents of the duplex querela : but 
if no refuſal be made, the biſhop being admoniſhed as aforeſaid, the 
clerk is firſt to repair to the biſhop or ſuch his vicar general as aloreſald, 
on the third day after if no more than nine days are mentioned in the 
duplex querela, or on the fifth day after if fifteen days be appointed 


therein, and to exhibit his preſentation, and to require admiſſion and 
Vol. I. 8 T- Q- - | | | © jultce 
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juſtice i in all reſpetts to be done to him, and offer himſelf 127 to ſub- 
ſcribe the thirty nine articles of religion, and the declaration as required 
by law, and to take the oaths, and to do every other thing required bk 
law to be of him performed, in reſpect of his admiſſion and inſtitution 
into that benefice. And this he is to do two times more, if not received. 
namely, every third or every fifth day, according to the time given in 
the duplex querela. But if he cannot come to the preſence of the biſhop :; 
he is to proteſt his readineſs to receive his admiſſion and to ſubſcribe as 


aforeſaid, and to have at leaſt two witneſſes thereof. 
* the biſhop ſhall not do the clerk juſtice within the time litaited; : 

then, after the expiration thereof, the party preſented is to take care that 

the biſhop be cited according to the tenor of the duplex querela. oY 
If the perſon that is to cite the biſhop cannot come to his prefence, lie 


is to ſignity to ſome of the biſhop's ſervants, that he hath a duplex que. 
| rela at the inſtance of ſuch a clerk preſented to ſuch a church, to be. by 
him executed, and to deſire that he may come to the preſence of the 
| biſhop. If he may not come to the biſhop's preſence, ſo that he cannot | 
cite him; the preſentee is to ſtay till the day on which the biſhop ſhould | 
appear had he been cited; at which time he is to be called; and if he 
appear not by himſelf or proctor, a citation viis et modis is to be de- 
creed, which is to be executed perſonally if the biſhop: may be ſpoken 


with, and if not, then by affixing it to the outward doors of the biſhop's | 


| palace, or of the houſe where the biſhop reſides, . or of his cathedral. 
church, 


After the biſhop 1 is cited, whether: by the firſt or frond mandate, the 


perſon citing is to certify to the clerk or his proctor, by his letters, or by 
ſubſcribing upon the backſide of the mandate, the day of executing the. 


monition to inſtitute, and the inhibition, the ſeveral days of the preſen- 


_ ree's aſking admiſſion, and the day of his citing the biſhop; and if the 
bilhop refuſed expreſsly to admit, that alſo is to be certified. 


If the biſhop appear not at the day, upon the petitionof the preſentee 8 


proctor, the biſhop being thrice called, is by the judge pronounced con- 
tumacious; and as a puniſhment of his contumacy, the judge doth pro- 
nounce che right of inſtituting the preſentee to his benefice to be de- 


volved to the ſuperior judge, and doth decree that the clerk ſhall be in- 


ſtituted, and that he will write to the archdeacon or ordinary of the di- 


oceſe where the church is, commanding him to induct him. 
Then the clerk is remitted (if the proceedings be in the court of 


arches or audience) to the archbiſhop to examine him; and the arch- 


biſhop approving of him, returns him with his at inſtitulio to the judge; 


who, before he inſtitutes, 1s want to- require a bond of the preſentec to 


tave him harmleſs upon that account. 
Eut if the biſhop doth appear, and doth alledge me juſt cauſe why 


be refuſed the clerk ; then they are to proceed to the trial of that, as in 
other ſummary cauſes. 


If the cauſe alledged by the biſhop be not proved, the judge pro- 


nounceth as before, for. his own. Jurifdiction ; Rand the biſhop is to be 


on. ; 


tela Dupl. Vaiſ. Cc. 21. 1 Oigbt. 23243. 3 ooh 
And this way of proceeding in this caſe againſt a biſhop, is allowed of 
by the common law; and no prohibition lieth for the biſhop. a-, 
Which courſe of proceeding in the eccleſiaſtical court, is the moſt 
proper remedy that the clerk can uſe, in caſe he be refuſed by the biſhop _ 
upon the account of any perſonal fault or defect: not only becauſe by 
ſuch courſe the clerk in a ſhort time, at leſs charge, and leſs hazard of 
loſing his living by errors (which are eaſily fallen into at common law), 
may gain inſtitution ; but alſo becauſe, altho' his patron bring his action 
at common law for refuſing his clerk for crime or inſufficiency, ſuch 
_ cauſe of refuſal ſhall be tried by a ſpiritual judge, to wit, if a biſhop 


Benefce. 


condemned in expences: and fo if he doth alledge an inſuffcient cans, 
zs that the church is litigious; for this he ought to have tried. 
If the biſhop will not defend the ſuit, the pretended incumbent may 
do it, and alledge that the church is full of himſelf: But then the judge 
will firſt pronounce ſentence for his own juriſdiction ; becauſe the biſhop 
hath alledged nothing to oppoſe it. But if the biſhop will allow ſuch in- 


cumbent to defend the ſuit in his own name, then the judge cannot de- 


 cree for his own juriſdiction, until the cauſe is determined. Clarke, Que 


refuſe, by the metropolitan of the province. Walſ. c. 21, 


And the eccleſiaſtical judge in this caſe, is to make certificate of his 
judgment to the temporal court; upon which they may proceed to ſen- 
tence, in a quare impedit or darrein preſentment. Watſ. c. 21. : 

If the archbiſhop of York refuſe, it is ſaid that the cauſe of refuſal _ 

hall be tried by himſelf only. Watſ. c. ũi11. . 


But if the party in whom diſability is alledged, 


Fats. c. 1. 
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be dead before his ſe- 
cond examination, ſo as he cannot be examined; the trial of his ability 
or difability ſhall be by the country. So in a quare impedit againſt the 
_ archbiſhop of Canterbury, if the ability of the clerk come in queſtion, 
it is faid that it ſhall be tried by the country, and not by any inferior 
ordinary; and the fame reaſon ſeems to be as to the archbiſhop of York. 


4. If the patron finds himſelf aggrieved by the ordinary's refuſal of Remedy ic7 


traverſed, and an 
631. 5 Co, 58, 


| his clerk; he may have his remedy by quare impedit in the temporal tue Patch 
eee 5 JJ) 88 
And in ſuch caſe the ordinary muſt ſhew the cauſe of his refuſal ſpe- 
_ cally and directly (not only that he is a ſchiſmatic, or heretick, for in- 
ſtance; but the particular ſchiſmatical acts or heretical opinions that he 
BK charged withal muſt be ſet forth). For the examination of the biſhop 
doth not finally conclude the plaintiff : and without ſhewing ſpecially, 
The proper court cannot inquire and reſolve, whether the refuſal be juſt or 
| no. And if the cauſe of refuſal be ſpiritual, the court {hall write to 
the metropolitan to certify thereof; or if the cauſe be temporal and tut- 
ficient in law (which the temporal court ſhall decide) the ſame may be 
iſſue thereupon joined, and tried by the country. 2 /. 


"0 7 Bur 


the tempora! 
court, by 7 
quare im pedi- 


tion. 


1 5 | Benefice, 

But i in caſe of refuſal for infuſficienty in learning, it was 4 in 
parliament, in the caſe of the biſhop of Exeter againſt Hele, to be a good 
plea on the part the biſhop, that the preſentee was a perſon not ſufficient 
er capable in learning to have the ſaid church; and there reſolved, that he 


need not ſet forth in what kinds of learning, or to WAL degrees, Was 1 
deſective. * Salk. 539. wy 807. 


v. Admiſſn, on. 


In larger ſenſe, N is ſometimes al to include alſo inſtitution; 
but more frequently, and properly, admiſſion is taken to be, when the 
biſhop upon cxamination doth approve of the preſentee, as a fit perſon to 
ſerve the cure of the church to which he 1s preſented : and inſtitution is 

chat act by which he doth commit to him the cure thereof. Matſ. c. 1. 

And we find ſometimes allo che practice of inveſtiture by the biting. 


in our ecclcliaſtical records; — ipſum inſtituit et inveſtivit annulo ſus, 


which is frequently repeated in archbiſhop Pectham's regiſter (and is in uſe 
to this day in the dioceſe of 5 Aſaph), and is mentioned as diſtinct from 1 
the ado, Sang and induction. G00. 808. | 


V. Inflitution, or collation. 


Difference be- e is no difference between inſtitution and collation; as to the 
_ tween inſtitu- 4863 it ſelf but this; that the biſhop doth not preſent to ſuch livings as 
tion and colla are in his own gift, but immediately inſtituteth his clerk, in much the 
ſame form as he or his chancellor inſtitute a clerk preſented by any other 
patron. And as the biſhop collates to benefices of his own gift) jure Plena, 
1 0 he doth to thoſe which fall to him by lapſe. J0bnſ. 81. # 
Oath againſt 2. By Can. 40. To avoid the deteſtable fin of ſimony, every archbiſhep, = 
fimory. iſbop, or other perſen having authority to admit, inſtitute, or collate, to any 
ſpiritual or eccleft aſtical funttion, dignity, or benefice, ſhall before every ſuc h 
_ admiſſion, inſtitution, or collation, miniſter to every perſon to be admitted, in- 
Nituted, or collated, the oath again 7 wy. (Which 18 inſerted. under the 
EE. title Simonp). > 
_ Oaths of alle- 3. By the 1 EI. 8. 1. & 1 W. C. 8. . Bb {ons aſs who ſhall be 
glance and fu- promoted or collated to any ſpiritual or ecclefi aftical benefice, promotion, dighiiy, 
Fer office, or miniſtry ; before he fhall take upon him to receive, uſe, exerciſe, ſup. 
þly, or occupy the ſame, ſhall take the oaths of allegiance and ſupremacy, be- 
fore ſuch perſen as ſhall have authority to admit hin; (which are ; Inſerted 
8 under the title Daths.) | 
Oath of cano- 4. Alſo the perſon to be inſtituted ſhall ks the oath of canonical obe⸗ 
nical obedi- dience in like manner. Clarke, Tit. 91. | 
eue. Which oath is as followeth; © 1 A. B. do ſwear, that I will perform 
true and canonical obedience to the biſhop of C. and his ſucceſſors, in 
e * all things lawful and honeft : So help me god.” Gibſ. 810. 
Oath of rei- g. And if it is a vicarage, he ſhall in like manner r take the oath of 2575 
dencs. ſonal reſidence in 1 the ſame, Garen Tit. 91. vnc 
4 > ich 


in convocation in the year 1562, it is enacted, that 20 perſon ſhall be ad- 


| Which i is this z 11 5 B. ds ſwear, that 1 will be reſident in my vica- 

« rage of in the dioceſe of - unleſs I ſhall be otherwiſe diſ- 

« penſed withal by my diocelan : 80 help me god.” Gzb/. 8 10. | 

And by a conſtitution of Oboe; without the "oath of reſidence, the vi- 

car's inſtitution ſhall be void. Athon. 24. 
6. By the 13 El. c. 12. requiring aſſent and fübſcription to certain ar .. Subſcriptionto 


ticles therein ſpecified, and contained in the book of articles agreed upon rites ty nine 


mitted to any benefice with cure, except he Hall firſt pave ſubſcribed tbe ſaid 
articles in preſence of the ordinary. 
To any benefice with cure] So that lic archdeaconri ies, prebends, 
and the like, lay no obligation on 15 e to ſubſcribe, by chis ſtatute. 


Gif. 808. 
Except he ſhall firſt have fabforibed) And the een is not bound to 


offer the articles to the clerk to be by him ſubſcribed. and to require 


£5 


him to do it; but the clerk is himſelf to offer to ſubſcribe them : and 
in this caſe upon the clerk's neglect to ſubſcribe the articles, the church 
remains void, as never full of fuch clerk, and no ſentence of deprivation 
is neceſſary, by reaſon that he never was incumbent, but the admiſſion : 
and inſtitution are void. JVatſ. c. 15. „ . 


In preſence of the ordinary) Before this ſtatute, inſtitution was frequently 
given (as inductions and inſtalments may be ſtill) by proxy; as appears by 
innumerable inſtances in the eccleſiaſtical records. Ci,. $08. 
7. By Can. 36. No perſon ſhall, either by inſtitution er collation be ad- Subſcription 
mitted to any eccleſi eftical Forney except be ſhall fi ft ſubſcribe to theſe three to the three 
articles following. TOS CD 
(1) That the king's ma jeſty, under god, 18 the only ſupreme gover- an _ 
nor of this realm, and of all other his highneſs's dominions and coun- common pray. 
tries, as well in all ſpiritual or eccleſiaſtical things or cauſes, as tempo- er, and the 
ral; and that no foreign prince, perſon, prelate, ſtate, or potentate, ee Br" 
„ hath or ought to have any juriſdiction, power, ſuperiority, prehemi- N 
© nence or authority, eccleſiaſtical or ſpiritual, within his majeſty's ſaid 
realms, dominions, and countries.“ 
(2) © That the book of common prayer, and of ordering of biſhops, , 
prieſts and deacons, containeth in it nothing contrary to the word of _ 
god, and that it may lawfully be uſed, and that he himſelf will uſe the 
2] torm ! in the ſaid book preſcribed in publick prayer, and adminiſtra- 
tion of the ſacraments, and none other.“ 
(3) © Thar he alloweth the book of articles of religion, 8 upon 
= by the archbiſhops and biſhops of both Provinces, and the whole clergy 
in the convocation holden at London, in the year of our lord god one 
thouſand five hundred fxty and two; and that he acknowledgeth all 
and every the articles therein contained, being in number nine and 
thirty, beſides the ratiſication, to be agreeable to the word of god.“ 
To theſe three articles whoſoever Will ſubſcribe, he fall for the ax ans of + 


all l anbiguitie: ſubſcribe in this order and form of Wer ds, fetting down beth 
bis 


ks 


40 
AG 


© 
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Benefice: 


hi; chriftian aud ſurname, viz. & N. N. do willingly and ex animo ſub. 
«. ſcribe to theſe three articles abovementioned, and to all things that are 


contained in them”. And if any biſhop ſhall admit any as is aforeſaid, 


except he firſt have ſubſcribed in manner and form aforefaid, he fhall ve ſu. 


pended from giving of orders and licences to Freach for we Me of ter eee | 


months. 


Which penalty ſeemerh not adequate to the offence ; for this is puniſh- 
ing of others, rather than the biſhop, for the biſhop's default. 


**Bubſc cription of * 8. wy the 13 & 14 C. 2. c. 4. Every dean, canon, aud prebendaty of every 
the declaration cathedral or collegiate church; and every parſon, vicar, curate, teturcr, and 
of conformity. every other perſon in holy orders ; <vho ſhall be incumbeat or have poſſeſſion of 


ny deanry, cent Prebend, par ſonage, wicarage, or any other eccleſiaſtical 
How or promotion, or of any curate's piace or Jecture : ; ſhall at or before bis | 
admiſſion to be incumbent or have poſſeſhon aforeſaid, ſubſcribe the declaration er 


To acknowledgment eller wing, viz. „ A. B. do declare, that I will conform to 


© .the liturgy of the church of England, as it is now IF law eſtabl. ſhed,” 
13& 14C.2. 6.4. 8, 12. 1W. ff. 1. c. 8. . 1 = 

Which ſaid declaration and acknewledgment fhall 55 ſubſer ibed befare the | 
archbiſhop, biſhop, er ordinary of the dioceſe [or before their vicar general, | 
chancellor, or commiſſary reſpectively, 15 C. 2. c. 6. ſ. 5.]; on pain that 


every perſon failing in fuch ſubſcription, ſpall 25 and 7 ſuch reſpefiive | 
promotion, and ſhall be utterly diſabled and ipſo facto deprived thereof; andi 


 #he fame ſhall be avid as i ſuch perſon ſo failing were naturally dead. 13 & 


14 C. 2. C. 4. 
And after yo Tubſeriptian made, every ſuch parſon, vicar, curate, end 


leclurer ſhall procure à certificate under the hand and ſeal of the reſpefive 


archbiſhop, biſhop or ordinary of the dioceſe (or ſuch their vicar general, chan- | 


cellor, or commiſſary as aforeſaid), who ſhall on demand make and deliver the 
lame; to be read 7 him PAPER in the church Mee, 13 14 C. 2 


Concerning 85 
thbe perſon in- 


_— 


c. 4. . 17. 


9. If the biſhop eduir a clerk as ſafficient, he either inſtitutes him in 
perſon, or elſe gives him his fiat, and ſends him to TY. vicar general, 
chancellor, or commiſſary, to do it for him. Job. 

So archbiſhop Sancroft, when he had reſolved ied taking the oaths 
to king William and queen Mary, and therefore could not in reaſon ad- 


miniſter them to others, did ſend his clerks to be inſtituted to his colla- 
tive benefices, by the vicar general. „ 


And not only by commiſſion in 5 caſes, but alſo the general 
power of granting inſtitution may be delegated by patent to chancellors 


or commiſſaries; but this hath not always been judged convenient. 


_Gibſ. 804. 


During he time that any dioceſe or inferior zischen 18 viſt red and 


= inhibited by the archbiſhop, the right of inſtitution belongeth to him; 


and when any fee is vacant, the right belongeth alſo to him, or to ſuch 


other as by compoſition, preſcription, or otherwiſe, is guardian of the 


ſpiritualties. Gif. $04. 


1 


giſter for his letters of inſtitution. Ci. 813. 


e ” Benetice. „„ 119 
If inſtitution be taken from an improper hand, it may be made good 
by confirmation of the perſon from whom it ought to have been taken. 
Thus we find, that an inſtitution which had been given by the biſhop of 


St David's, pending his ſuſpenſion, was confirmed by archbiſhop Whit- 


oft; as alſo another inſtitution, by archbiſhop Abbot, which had been 
given by the biſhop, pending a metropolitical viſitation. Gibſ. 814. 
10. It is not of neceſſity, that the examination, admiſſion, or inſtitu- In what place. 


tion be made by the ordinary within the dioceſe in which the church is; 


tor the juriſdiction of the ordinary, as to ſuch matters, is not local, but 
follows the perſon of the ordinary, wherever he goes. Malſ. c. 1 5. 

But Dr Gibfon ſays, this hath not always been underſtood to be clear: 
law'; as appears by the many commiſſions which have been granted front 
time to ume, by archbiſhops to their comprovincial biſhops, to inſtitute. 


out of their dioceſe, and in any part of the province.” Which commiſ- 
| ſions, he ſays, nevertheleſs, may be underſtood in this ſenſe, that tho' the: 
aft ſhall. be good and valid in law when done, yet the. doing it without 
leave is irregular. G79f. 804. „ „ | 


11. The form and manner of the inſtitution is, that the clerk kneeleth Form and 


dovn before the ordinary, whillt he .readeth the words of inſtitution out manner of in- 


of a written inſtrument, drawn beforehand for this purpoſe, with the ſea] ſtitution. 


. epiſcopal appendant, which the .clerk- during the ceremony. is to hold in- 


us hand. Jobnſ. 74. 5 %%% | OO 

12. Inſtitution being given to'a clerk, a diſtinct and particular entry Entry thereof 
thereof is to be made in the publick regiſter of the ordinary: that is, not in the rexiſter.“ 
only that ſuch a clerk received inſtitution on ſuch a day, and in ſuch a 


year; but, if the clerk was preſented, then at whoſe preſentation, and 


whether in his own right, or in the right of another; and if collated, or 
preſented by the crown, then whether in their own right, or by lapſe.” 


This hath been the practice, as far back as. any eccleſiaſtical records re- 


main: and it is of great importance that ſuch entries be duly made and 
carefully preſerved; both to the clerk, whoſe letters of inſtitution may be 
deſtroyed or. loſt; and to the patron, whoſe title may ſuffer in time to- 


come, by the want of proper evidence upon whoſe preſentation it was that 
inſtitution was given., And it might tend perhaps to the better obſervaticn' 


hereof, if every clerk; after having paſſed the examination of the ordinary, 
and thereupon obtained his fiat, were ſent to the proper office of the re- 
And lord Coke ſays; preſentations, admiſſions, and inſtitutions, are the 
lite of advowſons: and therefore if patrons ſuſpect that the regiſter of the 


diſnop will be negligent in keeping of them, he may have a certiorari to 


—— — 


the biſhop, to certify them into the chancery. . 2 Iuſt. 356. [a] . | 


— 
* p 


lan] In the book it ſelf the words are, Preſent admiffims and inflitations &c.” and ſo it is 


quoted by every one: but the ſenſe ſecmeth to require (without overſtraining the Rules of cri-. 


Uciſm) that we ſhould ſuppoſe the word Preſent with-a daſh to have been writ ſhort in the ori- 


ginal manuſcript for Preſentations, and ſo wiſtaken by the printer. Of which kind of errors 
152 are divers others in that author's works, eſpecially in thoſe which were publiſhed after 


death. | 
I 35 The 5 


1e 
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Letters teſti- 
monial there. 


= # 


| Stamp duty, 


| Malſ. S. 18. 


_ Beneace. 

13. The clerk being inſtituted, the inſtitution is good, without any 

After act; vet the ordinary f is wont to make letters teſtimonial thercot 

14. By the ſeveral ſtamp acts; ; for every eotion that mall paſs the 

ſeal of any archbiſhop or biſhop, chancellor, or other ordinary, or a 7 

ecclehal ical court whatloever, ſhall be paid a treble ey ſhillung ſtamp 
duty. | 


And for every collation to 2 living of 101 a year or upwards in the 


king's books, ſhall be paid a double torty I ling ſtamp duty. And t 


reaſon of this difference is, becauſe collation ſtandeth alſo in the pes of 
a preſentation, for which (in caſe of a living of 1ol a year or More in the 
king's books) a like double forty ſhillings lamp duty 15 required o be. 
paid, | | 
I the collation is to a living under rol a year in the king”: 8 "books 


ſcemeth that the ſame ſhall be on a treble 5s ſtamp. 


I 5. It is not material what ſeal the ordinary doth make uſe cf in 


Caſe. as. "A 15 


Thus in the caſe of Cort and the biſhop of 87 David's, H. 9 Car. t — 
chancellor of St David's had made uſe of the bithop of "Se Ce 5-feal;--N 
and it was adjudged to be well enough, becauſe it is the act of th : 
court which makes the inſtitution, and the inſtrument is only a teftimor a 


of that act; and the ſeal uſed (W hatever it be) ſhall oi taken to be the cal 


Mandate to 
1. du K. 


— 
C3 


Of the pe rſon inſtituting for that time. C. Car. 34 


16, Laſt of all, the ordinary executeth, and Aclivereth to the party 
inſtite. wed, a written Mandate to the archdeacon, or other proper per ſon to 
Inuit k him; Fo 0. 4. 

f 17. By the 31 El. e. 6. tf any perſon ſhall for any reward or 1 Fl l, 
or an y Promiſe or other ajur ance thereof, diretly or indireftly, (other than for. 
74% j,ỹ and lawful fees, ) admit, inſtitute, inſtal, induct, ind ft, or Place ally 
perſon in or to any benefice with cure of ſouls, dignity, Pr eb end, cr other living 
cc jtical; he Hall foi feil the double valine of one year's profit thereof, wid þ 
be fame ſpall be Did as if ſuch perſon were naturally dead. 1.6. 
By a conſtitution of archbiſhop Langton: No prelate ſhall extort any rag, 


or ſuffer any thi ing to be extoried by his efficials or archdeacons, fer inſtili- 


tion, or putting into Pl on, or for any writing erg the Jam to be 
rade. 


And by a conſtitution of archbiſhop Stratford : We do ordain, that for 
the xoriting letters of inſtitutiom or collation, no more ſhall be taken than 12d; 
but ihe or dinaries fhal! allow ſtipends to their officers, wherewith they ſhall be 
contented. Aud for tne fealing of ſuch letters, or to the marſhals of the bi- 


Hops houſe, 07 porters, nothing ſhall be paid. And if any perſon fhall babe | 


any thing 225 y lo the premiſſes, be ſhall reſtore double within a month - 


ether; 2 if Le is a. clerk beneficed, he Hall be ſuſpended from his office aud. 


penefice , if 1 is not Venficed, or a lay perſon, he ſhall be interdicted fron 


the entrance 72 2 be church wnlil he Hall Wake fatisfattion as — 


2 Mey 1 ns | Bi: 


Ju: 


clerk a nt ight ad rem, lo inſtitution or collation do give him a right 7 


law. 2 Rolls Abr. 294. 


for the firſt fraits to the king's uſe, at reaſonavle days, and upon ood SORE 


But generally, the eeclefiaſtical 1765 at this day are N80 by the 
practice and cuſtom of every dioceſe, aceording to a cable confiring 4 by 


to 
haze, 


archbiſhop Whitgift, and as is directed by the 135th canon. 


18. The clerk by inſtitution or collation hath the cure of fouls Fea of infli. 


committed to him, and is anſwerable for any neglect in this point. tion or col- 
abu 74 . lation 


And as to the tempor altics ; whereas preſentation doth give to the 
70-4 and therefore in virtue of COM, 4 3 Well! 48 of inns, 
clerk n may enter into the glebe, and take the e kithes 53 tho' for want 
duction, hne cannot. yer Sr ant Ken ſue for n 61 bl: 81: 3. 

But herein collation and inſtitution differ; that by inf! 


282 


church is full, and plenarty by ſix months is pleada able again 10 all 


the 


SIE 
O 111 


l 


but the king, and againſt the king alſo when he claimeth in the | 


1 iFt 17 8 
5 
1 common perfon : but by collation the church is not full, nor is plenar 
ty by collation pleadable, but the right patron may bring his writ and 


remove the collatee at any time; unleſs he be ſuch patron wh o hath 410 


right to collate, for againſt him plenarty by collation is pleadable. pra 
the reaſon why collation doth not make a plenarty is, becauſe then the 
biſhop would be judge in his own cauſe, to the great prejudice c Pu 
trons; and therefore the biſhop's collation, in this reſpec! k, 18 interpreted - 
no more than a temporary proviſion for celc In of divine ſervice, vane 


til the patron do preſent. Gif. 813. Walſ. c. 


19. Inftitution is properly coonizable i in the Sockets altic 1 court; Put if Trial of ini 


| after induction a man is ſued there, fuppoiing his inſtitution was void, tution. 


that ſhall be tried in the temporal court, becauſe by the induction the 
perſon hath a freehold in the benefice, which mull be tricd at common 


20. A church being full by inſtitution. if a ic cond inſlitution! grant. Super inſtitu. 
ed to the ſame. church, this is a ſuper-inſtitution. Concern! ing WH ich, tion. 
two things have been Sec 1. That the ſuper- :nſtiturion, as ſuch; - 15 
Proper ly triable in the ſpiritual court. 2. That it is not 5 72 7 0 in 
cale induction hath been given upon the firſt inſtitution. Gi 

The advantage of a me per-inſtitution is, that it enables the 9 WO 

brains it, to try his title by « -ectment, without putting him about to his 

quare impedit : but many inconveniences following from thence (as, the 


| a certainty to whom tithes Mall be paid, and the like), this method hath 


been juſtly diſcouraged. G1 9173. | SPEED oo 
21. By the 26 H. 8. c. 3. ſ. 2. Every perſon beftre and anno ral Fut Huis % 
Hallen or meddling with Ie profits of his be nefice,: ſoall pay. cr coin pouud c nun 


1 91 1 
, 


705 


* 11 AS « , 


/ ureties. 0 N 


VI. Zidliiclion. 


After inſtitution given, the ordinary iſſues a mandate for induction, Mo nda'e of 


tied 15 the perſon who hath power to induct. And this perſon, off 
I R 1 


nduc' jon 


* Hin 


11. Ahnt 


Benefice. 


common right, is the OS But by preſcription or compoſition 


Others 25 well as archdeacons may make inductions tor by prelcription 


of in; 


CL 10 I, 


4 
4 


Mt 


x 286 d 1 The v. ords : ans, very rooms thi mall paß the feal 0! 


the dean and chapter of Litchfic id do ma Me induction, and 10 do the 
dean and chapter, of St Paus. Fal. c. 15. . 
86 if 4 church 18 exempt. enn archidia .conal juriſdict: on tas man 
churches are); Ine N the mandate is to be directed to the chancellor or 
CON willy : ; and if it be a Peer, then to the dean or judge within 
fac u peculiar. And when an archbiſhop collates by lapſe, or when a ſe: 
cant, the mandate goes, not to the officer of the archbiſhop, but of 
Pit op. C. 815 5 | : 5 | 
15 a biſhop dies, or is removed, Fn intkitutien given, and whit a 


c 
3 
1 
17 
1] 


mandate of induction is cither nor iſſued, or not executed; the clerk may 


repair to the archbiſhop for a mandate of induction. This is, becau: 
the authority of the biſhop is determined, and that authority devolved to 
the archbitk = „as g. uardian of the ſpiritualtics ſede vacante. And the 
fame rule takes place, if the biſhop is viſited, and his juriſdiction ſut- 
bene ch after inſtitution and before induction. And tho' ſuch mandate 
is not executed before a new biſhop is confirmed (who then hath authori. 
to grant it), but is executed after; it ſhall not be void (becauk ſe it is 
the act of one w ho hath authority throughout his province), but only 
voidable at moſt; as was determined in the exchequer chamber, A“ 
29.C. 2. in the caſe of Robſon and Molley; a contrary judgment, whit wy 
Had be CEN given in the court of king's bench (iz. that! it was void) be 
ing at tlie ame time reverſed, Ci F 
| Ar ſecmeth not 8 85 from the On of = feveral to amp acts, whe 


1? 
[1 
7 


ny binn hop, chancellor, or other ordinary — ſhall be on a treble + { 
ſtamp: Every ebiigattry Taf. ument, procuration, or ober notarial Gt. 


n s 6d ſtamp. 


The archdeacon, or ot ther Pen to Whom the mandate is directed, 


either maketh the induction in perſon, or directeth his prece pt unco 
others to do it. Gibf. 815 


, Anh d the induction 1 _ t6 be made according to the i tenor and Lori: 


guage of the mandate; by velling the incumbent with full polleſſion of 


all the profits belonging to the church. Accordingly, the inductor uſu- 
iy takes the clerk by the hand, and lays it upon the key, or upon 


che ring of the church door, or if the Key cannot be had and there is 


10 ring on the door, or if the church be rumated, then on any part 
of the wall of the church or church-yard, and faith to this effect: wc 
« virtue of this mandate, I do, induct you into the real, actual, and 
corporal poſſeſſion of this church of C. with all the rights, profits. 


and 2PPUrtCNances — belonging.“ After which, "The inductor 2 
opens the door, and puts the perſon inducted into the church; who. 


utually tolls a bell, to make his induction publick and known to the 
pariſhioners. Which being done, the clergyman who inducted indorſeth 
4 certificate of his induct, ion on the archdcacon's mandate, and they 


WhO 


out of the ſpiri tual court: We the profits ſhall be. { queltzed; 


who were preſent do teſtify the ſame under their hands, Tobin 55 

Rei, 5 
If the inductor, or perſon to be inductad, be kept out of. the church 

or parſonage houſe by laymen, the writ de vi laica remotenda lies f. 

clerk, which 1s directed out of chancery, to the ſheriff. of the county, 


2 


: CI 


Jr 


"move the force, and (if need be ) to arreſt and impriſon the Perion; 


who make reſiſtance. Fobuf. 7 75 

If any other clergyman, preſented. by the ane patron with the ne. 
ſon to be inducted, doth keep poſſeſſion; then a ſpoliation is gra abt. 
til 
the right be determined. 7 | 

But donatives are given and ft * poſſe ed, by the ſingle donation of 


the patron in writing; Without Pre elentation, inſtitu don, or induction 


07 FTA 819. 
So if the king doth grant one of his free AT the grantee ſhall 
put in poſſeſſion by the PO of the county and not by tne ordinary 


of the place. Walſ. c. 


And in ſome places, a 5 y mall have polſe Hog without indi 
tion; as at Weſtminſter, where the king makes collation by his er 
patents, and thereupon the party enters upon the prebend without othe 
induction, and it is good. And in ſome place s the biſhop. makes the in- 

duction, in ſome places others make | it; and the uſage generally ſhal! hold 
place. Watſ. c. 15: 


But the poſſeſſion of ſine-cures muſt be Geipel by the ſame methods, 


by which the poſſeſſion of other rectories and vicarages is obtained; name 


ly, N preſentation, inſtitution, and induction. 0¹%. 848. 
3- By a conſtitution of archbiſhop Stratford, it is ordained, that for Fee: 


"8 ” writing letters of inſtitution or collation, and commiſ zoas to induc, of bei- 
 tificates of induction, no more. ſhall be taken than 12 d. 


Which ſum was conliderable 1 In thoſe days, being nearly equal to 20 8 


_ NOW, 


But (as was aid before of R on theſe fees are 
lated, according to the cuſtom of the reſpective places. 

Bur as to the expences of the induction it ſelf, it 1s directed more at 
large by a conſtitution of the ſame archbi ſhop as followeth : Me do a 
cree, that they «who are bound by the mandate of their 7 iperior to inducl cles, 


admitted to ecclefraſtical benefices ſhall be content with moderate expences for 


ſuch induction to be made; that is to ſay, if the archdeacon induct, be fha!l &. 
ſatisfied with 40d; if bis official, he ſhall be contented <with 28; for all and 


very the expences of themſetves and their res for their diel: _ reſervi; 
e evirthelejs to the perſon inducted his option, c- ether he will pay this 1 


ration to the inductor and his attendauts in fuch 5 of egen, er in other us. 
Haries. And if more than this fhall be laben by the inductors by reaſon of 


de pr emiſſes, or if they ſhall take any more for makin Ihe ad en 7 by 2 Pei. 


ſelves in their own perſons, or if they ſhall de lay by ar 77% (ia pretences to make. 

and deliver to the clerks indufted letters certiſicalory of their induction; they 

0 he be Wy culpable i this behalf, ſhall be ſuſpend from their office 
R 2 a 


and 


124 


mandate from his ſuperior; becauſe he is bound to obey his mandates, 


| Benefice. 


and ente ance into the church,” until — W male reflitution.. Lind, = 
TS ; 


_ That they who are et} "by this it appears, that it is not in the 
archdeacon's power to induct or not induct, after he hath received the | 


and fo this importeth a neceſſity. Lindev. 140. > | 
By the mandate} For neither the archdeacon nor any other ought to in- 


duc any perion into a church, without a mandate from the perſon | in- 


fiicuting, : Lind. 140. 


Yf their . faperiar] AS; of the: archbiſhop. or any other, to hon by 
rig ht Or 8805 inſtitution belongeth. Lind. 140. 7 85 


For ſuch induftion 10 be made] Fat is, for Te: expences concerning 


the induction. Lind. 140. 


If the archdeacon indut?\ For it is his office (faith Lindwood) to 
duct perſons admitted to eccleſiaſtical benefices 3 Into 8 bolt : 


a the {aid benefices. Lind. 140. 


He foall be ſatisfied with 40d] "Which fm in thoſe EY was ſu _ 7 
ent Lindwood ſays) for four perſons a and as many horſes, together w: 


one ſumpter horſe. Lind. 140. 


Tf his official] So that it is not required i in the induction, that t] 
archdeacon pertorm this act in his own e but he may execute it by. 
another. Lind. 140. ET 


18 
4 — 


He 1 75 be contente 4 with 26] : Namely, for ono or three horde at the | 


moſt. Lind. 140. 


For th "ar diet] To: wit, vidtuals for. themſelves, and provender | for 
their horſcs, for one day and night. Lind. 140. | 


Reſerving never theleſs to the perſon indutted bis option? Which at this day 
(Dr Gibſon ſaith) the perſon inducted hath loft by cuſtom. Ci, 814. 


Whether be will pay this procuration in fuch ſum of money] Namely, 0: 


40d w hen he is inducted by the archdeacon, or 2s when he is inducted 


by his official. But what if he be inducted (faith Lindwood) by any 


5 5 than by the archdeacon or his official, but by the archdeacon' 8 I 


date; whether then may the archdeacon take any "hit for ſuch induc: 

on ? I think not (he lays) 3 but ſuch inductor ſhall have from the induct- 
ed his neceſſary expences ſuitable to his degree, under the like moderation 
as is appointed for the archdeacon or his official. Lind. 140. 


Tf more than this ſhall be taken by the inductors ty re aßen of the premiſes] 
But whether may the archdeacons, beſides the expences for their dict 25 


e — e It), take any thing of t the : perſon inducted 3 15 


it hath been ho eg to pay Tres hing e certain upon fach ACCOun 
a aut incurring the penalty of this conſtitution? It ſeemeth (ſaith Lind 


wood) that they may, to Wit, for their perſona} labour, and other necet- 


i. ri 


\ 
a 4 7 
F 


i ka 


fary expences, a of their diet as aforeſaid; that is to ſay, without 


incurring the penalty hereby inflicted: for the comftictdan doth not pro- 
hibit them expreſsly, and penal laws are to be taken ſtrictly. But they 
may be otherwiſe puniſhed as ſimoniſts. Lind. 141. | 


Letters cer tificatory] Whereby ccrn to their mandate the indüc⸗ 
tors do certify whether they have actually inducted the clerk 1 inſtituted or 
not: and theſe letters e in common ſpecch a are called letters of 
induction. „ . . 


They ho Call be unduly culpable]- 'F 2 witho! ut re aſo na able cauſe, 

or juif impediment; Lid. i mend nn, 11 | 
4. After inſtitution, the clerk is not compleat incumbent till after in- Effect of in- 

duction; or, as the canon law calls it, corporal poſſe ion. For by this duction. 

it 18, that he becomes ſeiſed of the temporalties of the church, ſo as to have 

8 to grant them, or ſue for them; by this, he is unckceptiona! bly in- 

titled to plea xd (as occaſion ſhall require) that he is parton in parſonce; 

and by this alſo the church 1s full, not only againſt a common perſon for 


ſo it is by inſtitution) but alſo againſt the king z and by conſequence, it is 


compleatly full, and the clerk is compleat in cumbent or poſicſſor. On 
which account, it is compared, in the books of common law, to livery 
and ſeiſin; by which poſſcſi on is given to temporal eftates. And what 
induction worketh 3 in parochial cures, is effected by inſtalment into dig- 
nities, Provenghs and the e in cathedral and collegiate chi arches, 
019]. $14. 

And by the 28 H. 8. C. 11. He ſhall have upon ene month's car 1g afie 
his induction, the manſion houſe and glebe (not ſown at the time of his preae- 
cefjor”s death ) for maintenance of his houfhold ; deduiting therefore in his rent, 
40 heretofere hath been barn for the Jon, or as it is s reaſonably worth, 
. 9. . 

And this limitation of time Wight be well enough in thoſe days, when 


the cler rgy were not allowed to marry; but now, for the widows and ch3l- 


cren which they frequently leave behind them, this time feemeth to 25 | 


00 ſhort, eſpecially when the induction 15 made ſoon after the avoidanc 


and at a 1 of the year when perhaps houſes are not immed latel) tO be 


Procured into which they may remove. 


5. Induction is an act of a temporal nature. 80 the books of com- Trdodtion of 
mon law every where declare (notwithſtanding it is an act of {Pit itual per- te 
ſons about a {piritual matter); becauſe it inſtates the incumbent 5 Tall UIZAKCE, 
poſſeſſion of the temporalties, as theſe are oppoſed to the ſpiritual office 


% 


or function. Upon Which hun it is cogniſable only in the tempor 1” 
COurts. G7b/. 44-5. | 


And upon the like ground 1t 18 held. that the: archdeacon, th he 2 reTuſe 


or delay to induct, is not only pun! inable by Piritual cenſures, bur | 15 allo 
liable to an action on the caſe in the te mporal court. d. : 


In the arch biſhop's regiſtry, mention is made of appe peals. to the arch- 
iſhop, where the perſon who had been inſtituted was denied indution. 
or the: mandate of induction; and liberty g give en, in other inſtances, to 

| | perde OI 3 


1 
2. 
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To read the 
common pray- 
er, and declare 
| | aſlent th cre- 


1 * 
4.4 LG : 


Benelice. 


Per ons Who 1 Pie tended an intereſt, 0 ſhew cauſe why induction onphy 


not to be gran ited, after inſtitution giwen. | 1a. | 


© Il. Re quif es ofer induflim. 


1. By t ne 1 3 & 14 C. e Er ory perſon whe ſhall bs pre ted 6 or Cl, 
lated or put into any cc feat: cal benefice or promotion, ſhall in the c urch, 


7 


hg hel, or place of publick worſhip belonging to his ſaid benefice or. . 5 


erithin leno months next after that he ſha: ze in the attunl poſſeſſion of 


2 eccleſraſtical benefice on 45 omotion, ien fone lord's day, e 50 


* 
A ih Fs 


 lichly aud ſolemnly read the es, ning and evening prayers, appointed to be leg 


ig others: TA. B. do here declare my unteigned a aſſent and conſent 


by. and acc ording to the 006: "of common prayer, at the times thera eb painted. 
or to be appotuted; and after ſuch reading thereof, ball openty and Piiviic Cl 
before the congregation there aſjembled, declare his unfeizned aſſent one, ofa 


70 toe oy of all FPDIRSS therein contained and preſcribed, in theſe word, Cid 


Dy + / 
10 ; 

all and every thing contained and preſcri bed in and by the book, in: 
e ticuled, The book of common prayer and adminiſtration of the Haerz. 


„ ments, and other rites and ceremonies of the church, ace cording to N. 


c uſe of the church of England; together with the pfalter or ptalm 
% David, pointed as they are to be ſung or ſaid in churches; and "th 


form or 1 er of making, 1 and conſecrating of bis hop 
6” pr] ieſts, and deacons.“ 

And every ſuch perſon whe fhall (+ coithaus ſome low ul impediment to be al. 
lowed and approved by the ordinary. of the place) neglect or refuſe to h tr 


5 UHC © FEAT 4 line why 10 80 (ur 1 he 1 RR no wee ment, _— en 


477 pole ons por er 1 a all 1 and 4 fon e the be ſaid 5 5 ! Genefiees c and 0 55 : 
motions, according to their reſpeive rights and titles, to preſent or collate 19 f 


fame, as tho" the perſon or perſons ſo offending or neglecting were dead. . 6. 


'To cont the 
thirty nine ar- 
ticles, with 
jeclarat! on © 
aſlent. 


2. By the 13 Eliz. c. 12. Every perſon admitted to any beneſice cu Care, 

foal prblickly read the thirty nine articles in the pariſh church of thet Cee, 
with declaration of his unfeigned aſjent to the ſame : and every perſon ai. 

Lo a benefice with cure, except that within two months after his AC INE 5 oy 


 publickly read the ſaid erticles, in the ſame church whereof he ſhall BI 5 


in the time of common prayer there, with declaration of his unfeig; wy aft a] 
 thereunto ;, ſhall be upon every ſuch default ipſo facto immediately deprived 
Provided, that no title ts confer or preſent by lapſe, ſhall accrue upon any de. 


privation ipſo facto, but after fix months Jy notice of 1 uch deprivatici! ben 


') the ordinary to the patron. 4. 3, 8. 


Admitted to any. benefice With cu 2] T us is meant of ſuch benefices as 
1480 parocmal churches belonging to them; and extends not to dignitics 
or prebends in cathedral and collegiat e churches. And therefore Where 


the caſe was about reading the articles, and it was not alledged in the de- 


claration that the benefice was A benefice with cure, it was held to be il 


8 


Ph a j 
/ * A 6 1 


wo 


10 Ut 


Oo 


«c — 


orf them to be againft the word of god: and by this mean 


 Benefice. 
Except that within I%0 months after his Jacen 8 buting . enty 
eight days to the month: For in the caſe of Brown and OPcitce, where the 


induction was Sep. 15. and the articles were read Nov. Fe this Was ad- 
judged inſufficient. 1 Lev. 101. | 4 

But by the ſtatute of the 23 G. 2. c. 28. Whereas it hach happened 
and may happcen, thro* ſickneſs or other lawful impediment, that divers 


3 
berſons have been and may be hindred from reading the aid articles and 


making the ſaid declaration, within the two months; "and yet fuch perſon, 
after foch ſickneſs, or other lawful impediment ein rc hath read or 


may read the ſaid articles, and hath made or ſhall make the ſaid declaration; 
and it is reaſonable that ſuch perſons {ſhould be deemed to have complied 


with the true intent and meaning of the ſaid act: it is therefore enacted, 
as every perion who hath read or ſhall read the ſaid articles, at nd hath 
made or ſhall make the ſaid declaration, at the ſame time that he did 


read or ſhall read the morning and evening prayer and declare his un- 


O 


feigned aſſent and conſent thereunto according to the ſtatute of the 13 & 


14 C. 2. C. 4. ſhall be and is hereby declared and adjudged to have com. 
plied with the true intent and meaning of the faid act of the 131 EIiz 


altho' the ſame were not or may not be read within the ſpace of two. 
months after ſuch perſon's induction into any benefice with cure; and 
every ſuch perſon ſhall be freed and diſcharged f trom Ces deprh vation or. 
bother forfeiture by virtue of the laid act. 


In the ſame church whereof be ſhall Have cure] In the aforeſaid caſe of 


Brown and Hence, where the keys of the church 8 d not be had, and ſo 
and the are ticles. TC: ad. 


divine ſervice was performed in the church porch, 
there; this was held to be a ſufficient reading, as Ke ble reports it: But 
by Levine, what the court there held to be good was, the reading of them 
in the porch of a chapel of cafe within the par An. 1 Lev. 101. „ 


In the time + common prayer there] And therefore not to > be pur of Ff, till 


dieme ſervice or common Prayer IS ended. Gb}. 817. 


IWith declarati n of his unj bene offent ares) 
aud cert, the jury found, that the incumbent ( vio was ſued in the 1Pi- 
nal court 1n order to deprivation for not g1v1 ing aſient to the articles) 


dich read the articles, and then ſaid, I give my co nſent unto them, ſo 
* tar forth as they agree with the wazd of god: 5 
chat this was not ſuch an unfeigned aſſent as the ſtatute umcnde th; Toe 
that the aflent ought to be abſolute, and wichout condition. 
Coke ſaith) the act was made for the avoiding diverſity of opini ons; and 


For (a8 lord 


by this addition the party might, by his own. pres SH take ſome 
diverſity of 
285 ions ſhould not be avoided, and che a act hereby made of none eff, 


C70 917. 4 Tit. 324. 


Shall be upon every = default] But in a ſuit for tithes, or the like, 
tho' the Fan may plead, that the parſon did not read the thirty 


nine 


| | | 9 5 15 $76 | ” 6 : WW 4 
In the caſe of ny 


? and it Wa adjudged, 


128 a Beneßte. 


nine articles, yet che law preſumes the affir mative, and (in chat caſe ) the 
negative muſt be proved. Gi#f. 817. 
Ipſo facto 7mmediately deprived ] So as the church 18 preſently. void, 
without any declaratory ſentence; for avoidance by act of parliament 
needeth not any ſentence declaratory, and if it did, the ſtatute ſhould 
be defrauded at the ordinary's pleaſure if he wo ould not deprive. And 
this is the received interpretation of the ſtatute : altho? the contrary ſeem; 
to be ſuppoſed in the caſe of Bacon and the biſhop of Carlifle (which was 
but fix years after making of the act) as it is reported by Dyer; in. 
aſmuch as the notice given by the biſhop is there declared inſufficient 
for this, among other reaſons, that he did not notify that he had deprive 5 
the clerk by ſuch ſentence. Gibſ. $19.4 Diſt 224: :- 


But after fi x months after notice of ſuch deprivation given by the oi dH 
o the patron} In the aforeſaid cafe of Bacon and the biſhop of Carliſle, x 
queſtion aroſe concerning the manner of giving notice. The biſhop of 
Carliſle had ſignified in an inftrument under feal, that Bacon had not 
5 ſubſcribed to the articles, according to the ſtatute; which inſtrument the 
jury found, was publickly read in the church by the curate of the pls : 
and afterwards affixed by the apparitor to the parſonage houſe. Bit 
| this notice was declared inſufficient, not only becauſe no mention wis 
made therein either of the patron, or of the deprivation by declaratory 
ſentence ; but chiefly becauſe the notice ought to have been given to the 
patron immediately. And accordingly, lord a lays down two qui- 
lifications of the notice mentioned in this act: 1. It ought to be givet 


: O 
by a perſon certain, that is, the ordinary; 1 if any other, of his own 


on * at 1 - 


head, giveth notice to the patron, it is not material. 2. The notice : 

ought to be certain and Particular; and therefore it is not ſufficient for. . 

the ordinary in ſuch caſe, to give notice that the preſentee had not read 1 

the articles and ſubſcribed, generally but he ought particularly to n. 3 

form the patron that he had not ſo done, for which default he is depri ied, 1 

and that e it belongeth to the patron to Pteſent. Git $18, 3 

6 Cs. 29: 8 

Declaration Saf; 3. By the 13 & 14 C. 2. c. 4 He Shall publickly and openly . lle 5 
conformity 4 ordinary's certificate of his having 7 55 ibbed the declaration of conforiity 155 1 
5 = the liturgy of the church of England as it is now by law eſtabliſhed, ge! 7 8 


with the ſame declaration or acknowledgment, upon ſome lord's day iti 
three month's next after ſuch ſubſcription, in his pariſh church where he ig 
officiate, in the preſence of the congregation there aſſembled, in the time i 
divine ſervice z pon pain that every perjon failing therein (without ſain = 
lawful impediment to be allowed and approved by the ordinary of the platt, i if 
23 G- 2 28.) ſhall loſe ſuch. parjonage, vicarage, or benefice, cnraies t 
place, or lecturer's place reſpectively; and ſhall be utterly diſebled, and iplo 


(an 

Facto deprived of the ſame, aud the ſaid parſonage, vicarage, or bens. 7 
curate's place, or  Keeturer's place at be doid, as if 92 6 Was naturally dei 5 
I-11. | * 
55 | = 


A doubt 


 Benekice, PE Su 


1 doubt hath bees raiſed; whether the deſion of the 48 was, that the 
clerk ſhould only read the biſhop”: G certificate to the congregation, in 
teſtimony of his having ſubſcribed the declaration before him E Ok wh . 
ther, after having read the certificate, he ſhould not alſo make the fam: 
declaration again in form, before the congregation ; Which point hail 
never been judicially determined: but the latter opinion is not only more 
ſafe, but hath alſo been thought more agrecable to the tenor of the act 
than the bare reading of the certificate. Grd). 415 N 
4. . parſon or vicar bet tiches in right of 8 C hürck or be- 475 beep a 
nelice whereof he is incumbent; he is in ſtrietneſ bound co Prove his memorandum. 
inſtitution, induction, and all thi ungs elſe required by law to quality him of the lan. c. 
to be incumbent of that church to which the tithes belong. But if he 
hath been for ſeveral years in poſſeſſion, he is not ordinar ily put to prove 
theſe matters, unleſs the defendant in his defence ſheweth fome reatons 
why theſe things ought to be proved and made out. But the law doth 
not determine, "how many years the plaintiff ought to be in the 95 835 
ſion of his benefice, to excuſe him from being put to the proof of the 
things ; but that ſeems to be left to the di ilcretion of the judge who tries 
che cauſe : tho? it ſeemeth that a ſmall number of YEars, as three or four 
quiet poſſeſſion may be ſufficient. Bohun of Tithes.. A 24.5; i 
And in the caſe of Woodcock and Smith, 7. 1718; it was declared. by 
the whole court of exchequer, that altho* at law chey hold a pation or 
vicar to the proof of his admiſſion, inſtitution, and induction, and read- 
ing the articles; yet they never do it in equity. Bunb. 25. 
However, as he may be called upon to make ſuch proof, it may be 
convenient that he have ſome intelligent perſons, whom he may truſt, 
preſent when he is inducted; and (if it may be) the ſame perſons preſent 


"IK vw, 
* 


9 


A4 t ſuch time when he ſhall perform the other matters required by the law 


to be performed in his pariſh church ; and to the end that they may be 
able to teſtify, that all things are done as they ought to be, the clergyman. 
may deſire them to read with him, or to obſerve. as he reads the morning 
and evening prayer, and alſo the thirty nine articles; and he ought alto | 
to give them a copy of his certificate under the hand and teal | of the 
biſhop, and of the declarations which he is to read; for otherwiſe, if the! we 
_ teſtimony be wanted, it will be hard for them to depoſe, that he read a 
true 8 thereof, and that all things were done according to law. And 
t is alto adviſable, that he make a wr iting to be ſubſcribed by his wit- 
neſſes, after this or the like form: 5 
We wheſe names are underwritten, do hereby cert! 75 fy and declare, thot A. B. 
retor of C. within the dioceſe of © De in the county of E. was in the pr efence 
of us indufted into his church of C. aforeſaid, by F. G. rec!o of H. on the 
7 day of — — in this preſent year, by lie of certain telters of 1 42 
Wig made under the hand and feat of I. K. archdeucun of T.. within the 
aber aferejaid for that purpoſe directed To all and. every, &c. And alia 
that the x eſaid A. B an the — day _—_ - in the Year a; foreſaid, | 
being the lords day, did read in his pariſh chur < aforeſaid, openty publickty 


end /olemnly, the morning and evening raves eppointed to be read oy and © 
"TOE e according 


130 
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| according to the book mntitled, „% The book & common prayer, and adm; 


44 


niſtration of the ſacraments, and other rites and ceremonies of the 
church, according to the uſage of the church of England, together 

with the pſalter or pfalms of David, pointed as they are to be lung or 
faid in churches, and the form or manner of making, ordaining, and 
conſecrating of biſhops, prieſts, and deacons,” 41 the time thereby ap. 


pointed; and after fuch reading thereof, did openly and publicłly before the 


congregation there allembled, declare his unfeigned affent and conſent to. the 1% 


of "all things therein contained and preſcribed, in theſe words following, 


$6: 


J A. B. do here declare my unfeigned aſſent and conſent to all and 
every thing contained and preſcribed in and by the book intitled 
The book of common prayer and adminiſtration of the ſacraments, 
and Other rites and ceremonies of the church, according to the uſe of 
the church of England ; together with the plalter or pſalms of David, 


CC 


. pointed as they are to be ſung or ſaid in churches : and the form or 


manner of makings ordaining, and coniecrating of biſhops, pricſts, 


and deacons”; Ao that he did publickly and openly on the day and in the 


| year eforeſeid [if it is done on the ſame day; but if it is done on any 


other day, then the fame muſt be ſet forth accordingly, or it may be cet. 
tified ſeparately in a ſeparate certificate] in the pariſh church aforeſaid, in 


the preſence of the congregation there aſſembled, in the time of divine ſervice, 


read a certificate under the hand and ſeal of the right reverend father in gad 
R. lord biſhep of C. [or as the caſe ſhall be] in theſe words following lin. 


ſerting the very words of the certificate] and immediately after the a 
ing thereof, at the fame time, and in the ſame place, the congregation aforeſaid 
being then and there preſent, did read the declaration or acknewledgment cui. 


tained in the ſaid certificate, to wit, ** TI A. B. do declare, that I will con. 
form to the liturgy of the church of England, as it is now by law 


< eſtabliſhed”. And laſtly, that he did on the day and in the year aforeſaid, 
read the articles of religion, commonly called the thirty nine articles, agreed 
ien in convecation in the year of our lord one thouſand five hundred ſixty and 


two, in the pariſh church aforeſaid, in the time of common prayer there, ard 


did declare his unfeigned aſſent thereunto. And theſe things we promiſe to teſtify 


upon our oaths, if at any time we ſhall be lawfully thereunto required. in 


he iefhons, 


n the year of our lord — 
To take alio 
tne oaths at 


witneſs whereof, We have hereunto it our hands, 1016 - day of — — 


5. Finally, he ſhall within ie months after his nies a the 
oaths of allegiance, ſupremacy, and abjuration, in one of the courts a 


1 Weſtminſter, or at the general quarter ſeſſions of the peace; on pain af 


being incapacitated to hold the benefice, and of being diſabled to fue in 
any action, or to be guardian, or executor, or adminiſtrator, or capable of 
any legacy or deed of gift, or to bear any office, or to vote at any election 


for members of 1 and of forfeiting 300 J. 1 G. „. 2. 4 13.1 


9.6 2. C. 26. 
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Senefit or clergy. 


. T HE privilege of clergy took its root from a conſtitution of the Penefit f 
1 Q pope, that no man ſhould accuſe the prieſts of holy church be- clergy by the 
fore a ſecular judge; which, being contrary to the crown and dignity of emmon 5 

the king and the common law, bound not here, till it was confirmed 

Er oo gt tf rr i ns 
2. Concerning which, it is enacted as follows: V ben a clerk is taken Confirmation 
for guilty of felony, and is demanded by the ordinary, he fhall be delivered to e 5 
him according to the privilege of holy church. And they which be indifted of latute law. 
ſuch offences by ſolemn inqueſt of lawful men in the king's court, in no manner 

. ſhall be delivered without aue purgation. 3 Ed. I. c. 2. 
When a clerx] For the ſcarcity of clergy in the realm of England, to 

be diſpoſed of in religious houſes, or for prieſts, deacons, and clerks of 
pariſhes, there was a prerogative allowed to the clergy, that if any man 

that could read as a clerk were to be condemned to death, the biſhop of 

the dioceſe might, if he would, claim him as a clerk ; and he was to fee 

him tried in the face of the court, whether he could read or not: the 

book was prepared and brought by the biſhop, and the judge was to turn 

to ſome place as he ſhould chuſe, and if the priſoner could read, then 

the biſhop was to have him delivered over unto him, to diſpoſe of in 

ſome places of the clergy, as he ſhould think meet: but if either the 

biſhop would not demand him, or the prifoner could not read, then was 

he to be put to death. Bacon's uſe of the law. 122. LE 


A dere] And by a favourable interpretation of the ſtatutes relating to 

the clergy, not only thoſe actually admitted into ſome inferior order of 
the clergy, but alſo thoſe who were never qualified to be adnitted into 
orders, have been taken to have a right to this privuiece as much as per- 

Tons in holy orders, whether they were perſons lawfuliy born or beirards, 


. 


aliens or denizens, in the communion of the church or excommunicate, 
within the common benefit of the law or outlaws; fo that they were not 
| hereticks convict, nor jews, mahometans nor Pagans, nor under perpe- 
tual diſability of going into orders admitting of no diſpenſation, as blind 
and maimed perſons formerly were, and women ſtill are; nor liable to 
the objection of bigamy (which by a cenſtitution of the council of Lyons 
received in this kingdom) was a bar to the dem un of 1h orivilege of 
the clergy. 2 Hawkins's pleas of the crm 338. N! 
And by the 3 . c. 9. where a man being convicted of an 'Jony for 


{ 


Which he may demand the benefit c . be con- 
Micked for a like offence, upon her praycr 19 toe he Dnelit of this 
ſtatute, judgment of death ſhall not 4 t livr, but the ſhall 
luffer the ſame puniſhment as a man ſhui iat, tat has the benefit of 
clergy allowed. , 6. LD „„ 


8 2 . 
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2 Toft. 638. 


Benefit of clergy. 


J taken 1 for puilty of felony] This ſtatute, and the cuſtom of the re 10 5 
reſtrained the benefit of clergy only to felony; Wy as they were to anfw 
to high treaſon, and all offences under telony. 2 Inſt. 636. 


Aud is demanded by the ord; nary). Yet a man might wave the privi- 
lege of his clergy if he would, and put himſelf upon his Country, 


1 


By ſolemn. inqueſt of lawful men] Bet Q Ie. t this ſtatute, it a any clerk = og 


been arreſted to r the death of a man, or any other felony, and tl: e 
dinary did Gem: and him before the ſecular judge, he was delivered W. 
any inquiſition to be made of the crime; bur After this tatute, to the 
end that the ordinary might have more care of purcat on to 0 duly 
done according to the proviſion of this act, Sha any clerk Was indicted 
of any felony, and refuſed to anſwer to the fe lony, but claim ed ho pri- 
vilege of the clergy, and was demanded by his ordinary, yet he Was not 


delivered to the ordinary before he had been firit indicted and arraigne! 


and his offence had been inquired of and found by an inqueſt of ee: = 
Which was done, both to the end that if the priſoner were found guilty, 
he might abſolutely forfeit his goods (which anciently were ſaved by 1 
purgation), and allo that the court might be appriſed, whether it were 
proper from the circumſtances of the caſe, diſcloſed upon ſuch an inquiry, 


to deliver the clerk to the ord: nary generally, in which caſe he was al- 


| lowed to make his purgation; or ſpecially, without purgation to be nab 
But this practice being found inconvenient to priſoners, becauſe they 
loſt their goods, if found guilty by ſuch inquiry, and yet could take no 


challenge to any of the jury, it being but an inqueſt of office, it hath 


been the general practice ever ſince the reign of Hen. 6. to oblige tho!e 
= who demand the benefit of clergy, to plead and put themſelves upon 

their trial, under pain of being dealt with as thoſe that ſtand murc 

whereby they forfeit their goods without any inquiry TONES thei 


crime. 2 Toft. 104. 2: Haw. 358.. 


Ta no manner foal be delivered. without due purgation] When a 2 perſon 


was delivered to the ordinary, he was to remain in the ordinary's priton . 


if committed generally, then he might make his purgation; which was a 
trial before the ordinary by a jury "of twelve clerks, wherein if he was 
- ACqU1 t, he was diſcharged, if found guilty, he was degraded, and deli- 
vered over to the ſreular power. And when he had made his purgat tion, 
he had always reſtitution of his lands ſeized, unleſs he were attaint. And 


as touching his goods, the difference was thus; If before conviction, 
upon his arraignment, the priſoner had his clergy (as was uſed com- 
monly before the time of Hen. 6.) then if he made his purgation, he 


had reſtitution of his goods, unleſs he had fled : But if he had pleaded = 
to inqueſt, and were convict. then the goods were forfeited by the con- 
viction, and he ſhould not es reſtitution upon his 1 2 Hates 


Hit. F.. 45 384. 2. inſt, 638. 23 U. 8. c. 1. go 6 ws 


But 


& % 1 
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But if the clerk were deliv ered. to the ordinary without prveaticn to be | 
wats there he continued priſoner during his life, unlets pardoned by the 


king; and the king had not only his goods as abſolutely fortcited, but 
allo the profits of his lands during his life. 2 II. I. 147 


7 ithout due pureation] Lord Coke ſays, before this ſtatute, purgations 
were unduly made, more for favour, than for furtherance of juſtice z 
whereby malefactors were encouraged to offend : And the evil was not re- 
medied by this Act, but the abulcs in making purgations ſtill continued, 
and in the end became ſo intoterable, that queen Elizabe th by confent of 5 
1 took 1t quite away. 2 inſt. 165. I 
Again; the benelit of cler be 15 further confirmed, by the ſtatute of How far, and 
the 2 - Ed. 3 t. 3. c. 4. by which it is enacted, that all manner of clerks, e e 
which "ſhall j; convicted before the ſecular e for any treaſens or felonies, 7 allowed by 
_ touching other per ſons than the RO himpett, foal freely Po 0 ants enjoy De Pri- the ſtatute 
vilege of holy church. law. 
In all cafes of h gh treaſon, ler rgy Was never allowed! in this king dom. 


2 H. H 330. | : 
But by the common law, in!: ll caſes of felony or petit treaſon cleroy. 
was allowable, excepting two, VIZ. Inſidiatores viurum et depopula- 


tores agrorum. 2. Wilful burning 1 houfcs. And the cauſe why theſe 
were excepted was, becauſe by i interpretation of law they are hoſtile acts. 
And therefore ſometimes theſe words, inſidiatores viarum et depopulatores 
agrorum, were put in the indictments of clerks, on purpoſe to ouſt them 
of the benefic of clergy ; which cauſed the act of the 4 H. 4. c. 2. to be 
made, to put theſe clauſes out of indictments, and to alle w clergy if they 
were in them. 2 H. H. 328, 330, 333. 

And by this ſtatute clergy is allowed in all treaſons or f clonies { except 
treaſons againſt the king); fo that after this ſtatute there was clergy in 

all other felonies. Hal. Pl. 2 30. 

Conſequently, whereſoever clergy is not allowable i in any ether e Th 
is taken away by ſome ſubſequent act of parliament. Lal. Pl. 

Conſequently, where a ſtatute makes a new felony, clergy is 15 incident 
thereunto, unleſs it be ſpecially taken away by ſuch ſtatute Hut Fhere it 
makes a new treaſon, there is no clergy. 2 H. H. 330. . 

And if it doth make a new felony, and takes away clerg gy not g generally, | 
bu in ſuch or ſuch caſes; regularly in other caſes clergy 1s illowable : a8 
i it take away clergy in cate the party be convicted by verdict, her he. 
mall have his clergy if he ſtand mute. 2 JI. H. 335. 

But if it enacts generally, that it ſhall be felony / without benefit if 
clergy, or that he ſhall ſuffer as in caſe of felony without benefit of cler-- 
>) 3 "this excludes it in all circumſtances, and to all intents. . 2 H. H. 335. 
And where a ſtatute ouſteth clergy in caſe of felony, it is only 0 far 

ouſted, and only in ſuch caſes, and to ſuch perſons, as are expreſsly 
comprifec within ſuch ſtatutes; for in favour of life, and of the pri- 
lege of the clergy, ſuch ſtatutes are conſtr ued literally and ſcrictly. 


% H. 335. 
ET And: 
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And therefore if clergy be ouſted as to the principal, it is not ouſted is 
to the acceſſary; if as to the acceſſary before, it is not extended to the 
accchary after; if where the priſoner is convict by verdict, it holds not 
as to a conviction by confeſſion, nor as to an attainder by outlawry, nor 
to a ſtanding mute. 2 H. H. 335. 

And in all thoſe cafes wherein it is taken away, the indictment of 
ſuch felony muſt bring the caſe within the particular proviſi on of choſe 
ſtatutes, which TY fuck « ales take away clergy ; otherwiſe it is to be al. 
lowed, tho' upon the evidence it may fall out, that the truth of the fact 


appears to be ſuch, as is within 8 e ſpecial proviſion of thoſe ſtatutes that 6 
ſo take away clergy. 1 II. H. 5 


9 


Clergy in caſe 4. Jf ay perſon be i ino:fed of "at 9 offence, for which l by virtue of any 45 
of ſanding ey ft atute 1 is excluded from 155 gy, if he had been convict by verdi 
8 confelſun; if be ſhall fland mute, or <ill not anſtwer direlliy to the fen. 
or "ſhall challenge Her eriptorily above twenty of the jury, er be outlaw . 1 
all uno be adnitted to the benefit of clergy. 3 W. c. 9. ſ. 2. N 


If eny pci Yor be 2 5 Therefor c this extendeth Not to es 
2 Haw. 349. 2 „%% 5 


By virtue „ any former Reture] Therefore this exterdeth not to 1 8 
Na felonies by ſtatutes ſublequent to the 3W. c.g. 2 Haw. 348. 
Clergy 3 5. If the offence be within clergy, tho? in ſtrictneſs of law the priſone: 
allowed tho REID to pray it, yet it is the duty of the judge to allow it, tho' not 
not prayed. prayed; and that, as well after judgment as before. 321. 
Burning in the 6. Every perſon not being within orders, which once hath been admitted 
band. 0 the benefit of his clergy, eftſoons arraigned of any ſuch offence, ſhall nit be 
a admilted to have th? benefit of the clergy. And every perſon ſo convitied far 
murder, to be mericd with an M upon the braun of the left thumb, and ji 
any other felony with a T, by the gaoler openly in court before the judge, be- 
fore that ſuch perſon be delivered to the ordinary. And if any perſon di d. 
cond time of aſking his clergy becauſe be is within orders, hath not there reich 
Lis letters of orders, or a certificate of his ordinary witneſſing the ſome; lle 
Juſtices before whom he is arraigned ſhall give him a day to bring in the ſalt, | 
which if be ſhall not do, he ſhall laſe the benefit of bis clergy as he , hall % 
that is without orders. 4 H. 7. c. 13. 
But the king may on the burning in the hand, as well in an appeal, 
as upon an indictment. 3 Inſt. 114. 
And a clerk 1 in holy orders ſhall not be burnt in che hand, -2 bf. 637 
2 H. H. 389. 
And he may have his clergy, in caſes within i gy, a ſecond time or 
oftner. 2 Ul. II. 389. 
Conviction ſor 7. No man ſhall be ouſted of his clergy a 8 * by he 1 Lore 
tue ſecond of- mark in his hand, or by a parol averment, without the record teſtifying 
fence, 15 or a tranſcript t! mereof according to the following ſtatutes. 2 5 
37 
By i th 


, 2 34 & I. 8. c. 14. the clerk f the crown, eb of the rar 
Aud 4 KS of xe 


24 K 

332 12 

fo r the time being, where any altainder, oullacry, or. £6 
vi. 


7 
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21 Hion of felow ſhall be had, ſhall within forty days ir the term be then, if 
not, then within twenty Jays after the beginning of the term next Jollowing 
the "ſaid forty days, certify a tranſcript briefly and in ſew Words, containing 
the tenor and eſfect thereof, into the king's bench, there to remain for ever of 
record, And the clerk of the crown in The king*s bench ſhall, at all ſuch times 
05 the juſtices of gad. aeliver y or juſtices of the peace in every county do write 
unto him for the names oj fuch perſons, certify to them without delay the names 
and ſurnames of the ſaid verſons, with ihe cauſes wher:fore they were convict 
or attainted. But this net to extend to require cert ifcotes cul of Wales, nor 
ihe counties of Cheſter, Lancaſter, or Durham. 

And by the 3 W. c. 9. f. 7. Foraſmuch as men wwho have once had their 

leg, and women who have once had the benefit of the ftatuie, may happe 

to be indifted for an 6j, ence committed after ver as in ſome other couniy ; 5 5 
c of the crown, cler of the peace, or clerk of the aſſizes, where ſuch 


135 


perſon ſhall be CONVIEL, Hall at the reque# of the proſecutor or any ether in 


the king's behalf, certiſ) a tranſcript briefly and in few words, contatuiſ the 
elfe and tenor of the mdifttment and conviction, of their having the ene fit 
of the clergy or of the ſtatute, and their auditions, end the certainty 0 of the 
| felony and conviction, to the judges ond Juſiices in ſuch other ccunty; which 
certificate being produced in court, fnall be d Jaſpotent fro of their having 
bad the benefit of the clergy or of ihe ftatute. 

And it ſeems that if the pritoner deny that he is the ſame perſon, il⸗ 
fue muſt be joined upon it, and it muſt be tried that he is the ſame 
perſon, before he can be ouſted of clergy. 2 H. H. 37. 


8. By the 18 Eliz. c. 7. perſons d admitted to their cler 20 u, Aal not ; be bets Offender kow 
vered to the ordinary, but after clergy allowed, and burning in the hand, Hall uu, redemean- 
forthwith be enlarged and delivered out of priſon; or may ty the judge ve de. N honed. ciergy 
tained further in priſon, ww exceeding one year. _ 5 

And by the 5 An. c. 6. offenders burnt in the hand ſhall, at the 52 retion. 

e the judge, be committed to the houſe of correckian or publick workbeaſe, not 
ts than fix months nor exceeding two years, to be kept to hard lavgur. _ 
And by the 4 G. c. 11. perſons convicted of offences within the benefit of 
clergy ( except perſons convicted for buying or receiving ſtolen goods) inſtead of. 
being burnt in the hand or whipt, may be tranſported for ſeven years. 

39 By the conviction, a perſon having had his clergy forteiteth all his ede on 
goods that he had at the time of the conviction, notwithſtanding his clergy allow- 
en in the hand. 2 H. H. 388. 3 a 


Yet by burning in the hand he is put into a capacity of purchaſing ard 
retaining other goods. 2 H. H. 389. 


And preſently upon his burning in the hand, he ought to be reſtored 
to the poſſeſſion of his lands, and from thenceforth to enjoy the profits 
thereof. 2 H. H. 389. : 

And altho' he be not burnt” in the hand, but the king pardons it, he 
18 thereby put into the ſame condition as if he were burnt in the hand, 


2 15 1 0 Al perſon now capable to purchaſe and retain goods. 2 os 
3 9 


o. And 
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Not to be pu- 10. And 0 after clergy and burning in the Hand, he fil 


niſhed alſo in not be proceeded againtt by the eccleſiaſtical judge ; for it amounts ton 
the ſpiritual | | | 
A pargan. by the king. 2 H. H. 389. 
: And altho'a clergyman in orders ſhall not be bonne in the Hand, vet 
aftter his diſcharge he ſhall have the ſame privilege as if he had been burnt 
in the Hand; and therefore ſhall not be drawn in queſtion in the eccle- _ 
ſiaſtical court, to deprive him, or inflict any eccleſiaſtical centure upon him. 
15 2 H. H. 389 5 
Reſtored to 11. And it fremerks: that it li the party to his credit; 5 and cOhfe- 


his credit. quently enables him to be a good witneſs. 2 Haw. 364. 
And it his holden, that after a Man is admitted to his clergy, it is . 
tionable to call him felon; becauſe his offence being pardoned by the 


ſtatute, all the infamy and other conſequences o it arc difcha: ges. 
| 2 Haw. 655 | 


| Bible, See C hurch. 
Bier. Sce Church. 
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Sigamy. 


- Ni are they who have married two wives or more ſucceſiu cl. 
or one widow. 2 Inſt. 273. Gibſ. 423. | 
41401, D205; Concerning men twice married, lod 1 55 DON 
the biſhop of Rome by à conſtitution made at the council of Lions Halb e. vel 
died from all clerks privilege, whereupon certain prelates (when ſuch per ſan. 
have been attainted for felony) have prayed for to have them delivered 25. 
clerks, which were made bigami before the ſame conſtitution; it is agreed aiid 
declared before the king and his council, that the ſame conſtitution ſhall be u. 
derſtood in this wiſe, that whether they were bigami before the ſame confiitu- 
tion or after, they Hall not be delivered to the Aalen, but juſtice ſha: 1 be 
executed upon them, as upon other lay people. 
18 Ed. 3. ſt. 3. c. 2. If any clerk be arraigned e our juſtices al our 
: 5 or at the 2 Bu be es and the k ae 1 Laer to 145 * a 


to try 55 bigamy by ve or in athes Manner ; 727 it ſail be Jon 7Þ Fg bY - 


ey: cu, a OY been One n times 5 in 125 of bajſta; wg Wah 16% we 


1 


Bigamy. ER ws 
I Fd. 6. c. 12. ſ. 16. Every perſon who by any \ Ratute | or Low of this realin 
ought to have - the benefit of clergy, ſhall be allowed the ſame altho* be hath 


: Jeon divers times married to any ſingle woman or A le Women, or to c wy 1 
«099 or widr, or to wal WIVES or More. 


- Biſhops. 


\OR vithops leaſes, t together with thoſe of other eccleſiaſtical corpo- 
rations, whether lole or ag gregate 3 fee title e 


= 1 07 47 clliſecße and biſhops i in PA 
JE Form and manner of MAINE and conſeer ating archbijtups and 
biſh 0%. 8 | | 
Il. C oncerning reſt dence at their cathedrals.” 
IV. Concerning their attendance i in parhament. 


. Spiritualties of by Dopricks 1 in the time of vacation. 
VI. Temporalties of biſhopricks i 2 the time of vacation. 
VII. Archbiſhops Juriſdiction coor their provincial PUT: 


VIII. Of ſuffragan biſhops. 
IX, Y + OR 


"1: of arebbiſieps and 2 in general, 


By the preface to the form and manner of making ordaining and = of per- 
necks of biſhops prieſts and deacons {confirmed by act of parlia- ſons to be 
ment, 3& 4 6d. 6. c, 10;::5& 6 Ed, 6. b. 1,8 EL r. . 13 6 14 C2. bier 
. 4.) Worry man which is to be ordained or conſecrated bithop ſhall be 
full thirty years of age. | 

2 Biſhop 1 is from the ſaxon Mens. and that from the greek mn erexente, Biſliop, what. 
an overſeer or ſuperintendant; fo called from that watchfulneſs, care, 
charge and faithfulneſs, which by his place and dignity he hath and oweth 
to the chureh- ed. 222 

An archbiſhop is the chief biſkop of the province, who next and Archbiſhop, 
me kal under the king, hath ſupreme power authority and 1 8825 
tion in all cauſes and things ecclefiaſtical God. 12. — 

At firſt, che title of archbiſhop ſcemeth to have been only a name of 
honour : whence * in ſome countries, eſpecially in Italy, ſeveral are diſtin- 
ouiſhed. with that title, who indeed take place of, but have no power or 
authority oyer, other biſhops. Bower” 8 Hi t. Pep. V. I. pP. 110, 


Vol. I, * Azetre- 


Conſtitution 
of the ſtate ec- 
clefiaſtical. 


Biſhops. 


Me: repolilan, Was a title given to the biſhop of the cief city of a pro- 
vince. id. 
As Was likewiſe that of erimatt he being primus, or the firſt TR 


provuice: for ſuch was the original ſignification of that word in an ech 


liaſtical ſenſe ; but in proceſs of time, the title of primate was reſtrained 
to the biſhops of ſome great cities. i; 
A patriarch was the chief biſhop over Fer San or Provinces, 


as an archbiſhop 1 is of ſeveral dioceſes. God. 20. 


4. The ancient Britons are believed to have had at Nat One arc epi: 


copal ſee before the times of Auſtin the monk, viz. at Caerleon, or las 
ſome will have it) at Landoff. Johni. 25. God. 1. ; 


And upon the 8. granting unto Auſtin a power to crect a 


metropolitical ſee at York (with ſuvordination nevertheleſs to hinelf as 


primate), Dr W arner obſerveth, that the reaſon of this preference With 


regard to York Was, becauſe formerly under the. Romans York. had been 


an archb hoprick, as well as. London and Cacricon, 1 Warn. Erd. 


Hit. 50. 
But ar this c day, Is ele ſaftical fate of Engle ind and ww ales 1s divi- 
ded only into two provinces or archbiſhopricks, to wit, Canterbury and 


or. Each arch abiſhop hath within Bis province biſhops of leve ral dio- 


celes, The archbiſhop Of Canterbury hath under him within his province, > 


of ancient foundations, Rocheſter, London, WW inchepers Norwich, Lino. 


Ely, Chickeſter, Saliſbury, Exeter, Bath od Feis, Worceſter, Coventry and 


- Lichfield, Hereford, Landeffe, St. David's, 1 and &. Aſaph; and 


four rounded by king Len. 8. erected out of the ruins of diffolved mona- 


ſteries, viz. G Tucker, briſtol, Peterocrough and Oxferd. The archbiſhop 


of Torx hatch under him four, viz.. the biſhop of the county palatine of 
CHeſfer, newly erected by king Hen. 8. nd annexed by him to the arch- 
9 N 


Dich zoprick of York; the county palatine of Durham ; Cariifle ; and the 


ille 7 Man, ene to the province of York, by king Hen. 8. " Par a 
greater ny this archbiſhop anciently had, which time hath taken trom 


by Jord of manors and others, for the uſe of their tenants or other inha- _ 


him. 1 Inſt. 9 | 5 
Every e 15 divided into archdeaconries, wh rev chere be ſixty; 


and every archdcaconry is parted into deanries z, and deanries again 25 


pariſhes, towns, and oe. 1 Luft. 94. 
But this digen into pariſlies ſeemeth not to have been EOS all at once. 
but by degrees, as churches from tune to time were built and endowed 


bitants within ſuch a diſtrict ; and this ſeemeth to be the reaſon why there 


are ſome places at this day which a are not in any pariſh, but are extrapa- 
rochial. 


Every biſhop. many centuries after Chriſt was univerſal incumbe nt of Ws: 


tis drwceſe, received all 5 profits, which were but © fferings of devotlon, 


out of which he paid the falaries of ſuch as officia ted under him, as dea- 
cons and curates in places anointed. God. 23. 
Afterwards, when churches became founded and endowed, he ſent out 


His clergy to reſide, and to officiate in thoſe chu rches z reſerving nc verthe- 


lets 


Jeſs to mfelf a certain number in his cathedral to counſel and - affiſt 
him, v hich are now called deans and prebendaries or canons. „ 
35 Canterbury Was once the royal City of the kings of Kent; and was 


given by king Echelbert, on his converſion to chriſtianity, to Auſtin the lirſt 
Eo, 


arc opt thereof, about the year of our Lord 398. Ged. 135 I: 


e conſider Canterbury a5 the | feat of the metropol tan, it hath un- 


der it twenty one biſhops (as hath be cen ald); but if we conſider it as the 


ſcat of a dioceſan, fo it comprehends oi only tome part of E Kent {the refidue 


be ing in the dioceſe of Koche er), „ together with ſome other par! ſhes ail- 
perſedly ſituate in ſeveral dioc 8 3 it being an ancient privilege of this 
| tee, that the places where he archbiſhop hath any manors or advowſons, 
are thereby exempted: from the ordinary, and are become pecuhars of the 
dioceſe of Canterbury, 75 perly belonging to the Juriſdiction of the arch. 


buhop of Cante rbury. ed. 15 


IF - 


The archbiſhop of 1 is ſtyled primate and metrop Dolitan of 
all En gland, albeit there is another archiepiſcopal province within the. 


Archbiſhop. of 
Canterbury, 


realm; partly, becauſe when the popes had taken into their own. hands, 


in a gre at meaſure, tac -ATCIIEPHCOPAL authority, they inveſted the archbi— 
ih 2p5 of Canterbury.with a legatine authority throughout both the pro- 


vine Es 3. _ partly, becauſe the archbiſhop of Canter: Dy hath {11 the 
power, which the popes. in tunes paſt ulurped, and which by act of par- 


lament yas again taken from the popes, of granting faculties and diſpen- 
{anions in both the provinces alike. 

Tea further, the arc kbiſhop 0 Canterbury cently bad primacy not 
only over all England but 8 Oe and from him the Iriſh biſhops 


received. their conſecration ; tor Ireland had no other arc hbiſfiop till the 


year 1152. For which 1 it was declared in the time of the two 


firſt Norman kings, that Canterbury was the metropolitan church of 
England, Scotland, and Ireland, and of the iſles adjacent; the arch- 
bit Wy of Canterbury was thercfore ſometimes ſtiled a patriarch, and 


rbis britannici_pontifex; inſomuch that matters recorded in eccleſiaſit- . 


cal affairs did run thus, VIZ. anmno pontificatus noftri primo, fecunds, & Er. 
G04. 20. 

At general councils abroad, the archb] ſhop if Canterbury f h ad the pre- 
cedency of all other archbiſhops. Cod. 21. | 


At home, he hath the privilege to crown the kings of England, 
Cod. 13. 


Ae 


He is faid to be inthr * hon he is veſtad 5 in the archbiſhoprick j 


W Eereas biſh. ops are ſaid to be inſealled. OX 21. 


He math prelates to be his officers : thus, the biſhop of London is his 


prov nia dean; the biſhop. or Wincheſter, his chancellor; the biſhop 
of Lincoln ancicatly was his vice-chanceltor ; the biſhop of Saliſbury, his 


Precentor ; the biſhop of Worceſter, his chaplain; and the biſhop. oi... 


Kocheſter (When time was) carried the croſs before him. Gd. 14. 
He may retain and qualify el icht chaplains; which is more by two, 
on an any duke ! 18 allowed 10 Wn by ſtatute, 2 21. 


ee In 


140 


Archbichop of 


0K. 


Bichops. 


In ſpeaking and writing to him is given the title of grace, and 7 22 N 


verend faiher in god. Chamb. Pr. St. 63. 


He writes himſelf &y divine prot dence 3 55 whereas biſhops only ufe /, 
divine periniſſton. God. 13. 85 


6. The firit a archbiſhop of York that we "read of, was Paula Who 
by pope Gregory's ee was made archbiſhop there, abour ai 


year of Our lord 622. God. 1 


The provi nce of York Grady claimed 100 lad a metropolitan | jurii 11 
dition over all the biſhops of Scotland, whence they had their conſccra. 
tion, and to which they ſwore canonical obedience, until about the 
year 466, When George Nevil being at that time archbiſhop of York, 


+he bithops. « of Scotland withdrew themſelves from their obedience t9 


kim; and in the year 1470, pope Sixtus the fourth created the biſlop. 


of St. Andrews archbiltop and metropolitan of all Scotland. God: 


©Pheir x prece- 
dence in the 
tate. 


4418. 


NE arch biſhop af York bath the privilege to crown the qu een con- 
ſort; ant to be her perpetual chaplain. Chamb. 65. _ 

110 ufo, in like manner as the archbiſhop of Canterbury, i is ſaid to 
be inlhroned, when he is veſted in the archbiſhoprick. Ged. 21. 
And he may retain and an eight ef non. ; whereas a biſhop 
can only quality ſix. God. 2 

He alſo hath the title of grace, and nf reverend father in wid; 

vhereas bifnops have the title of lord, and . reverend . in ged. 


W 
3 hamb. 65. 


And he writes pimſelf by Goin providence. God. 3 

7. The archbiſhop of Canterbury is the firſt peer of the realm, and 
hath precedency, not only before all the other clergy, but alſo (next and 
immediately after the blood royal) before all the nobility of the realm: 


_ and as he hath the precedency of all the nobility, ſo alſo of all the great 


officers of ſtate. God. 13. 
The archbiſhop of York hath the precedency over all dukes, not be 


ing of the blood royal; as alſo before all the great officers of ſtate, * 


dence one 
amongſt an- 
EN 8 


Petty treaſon 

for a clerk to 
Kill his pre- 
8 


cept the lord chancellor. Cod. 14. 
And every other biſhop, in reſpect of his barony, hath place of all 


„ baron of the realm, under the decree of viſcount. God. 13. 
Their prece- 


The archbiſhop of Canterbury hath the precedency of all the other 
45 oy ; next to him the archbiſhop of York ; next to him the biſhop of 


London; next to him the biſhop of Durham; next to him the biſhop ot 
Wincheſter and then all the other biſhops of both provinces after the 


ſeniority of their conſecration; but if any of them be a privy counſelor, 
he ſhall take place next after the * of Durham. } Taft. 94. 1 0% a 1. 
486. 

9. By the 25 Ed. 2 4 5. C. 2. it is 3 enacted: Moreover, Pe 


another manner of It where a man ſecular or religious get his pr et tt, 
to whom be 2 Jails ond obedience. 


Auth 


BLOIops; .. 14 
© Another manner of treaſon] The firſt part of this ſtatute is concerning 

-  hiph treaſon ſo called in reſpect of the royal majeſty againſt whom it is 
committed. And the fort of treaſon ſpoken of in this ciaule, is called 

petit treaſon, in regard it is committed only againſt jubjects. 3 4%. 20, 


Slayeth his prelate] And this was petit treaſon at the common law. 


To whom he oweth faith and obedience\ Petit treaſon doth prefuppoſc-2 
truſt and obedience in the offender of one kind or another. 3 I. 20. 


II. Form and manner of making and confecrating erchbiſioþps and 
d 


1. When cities were at firit converted to chriſtianity, the biſhops were Riftopricks at 
rlected by the clergy and people : for it was then thought convenient, firſt elective 
that the laity, as well as the clergy, ſhould be conſidered in the election b) the ergy - 
of their biſhops, and ſhould concur in the election; that he, who was prope... 
iO have the inſpection of them all, might come in by a gencral content. 
2. But as the number of chriſtians increaſed, this was found to be in- Then donstive _ 
convenient; for tumults were raiſed, and ſometimes murders committed. by the prince. 
at ſuch popular elections; and particularly, at one time, no lefs than 200 
-perions were killed at hich 88 
To prevent the like diſorders, the emperors being then chriſtians, 
_ reſerved the election of biſhops to themſelves ; but in ſome meature 
conformable to the old way, that is to fay, upon a biſhop's death. the 
chapter ſent a ring and paſtoral ſtaſf to the emperor, which he delivered 
to the perſon whom he appointed to be biſhop of that place. d. 
But the pope, or biſhop of Rome, who in proceſs of time got to be 
the head of the church, was not pleaſed that the biſhops ſhould e 


11 144“ 
any dependance upon princes; and therefore brought it about, that le 
canons in cathedral churches ſhould have the election of their bien: 
hich elections were uſually confirmed at Rome. id. N 
But pri 


; Princes had ill ſome power in thoſe elections. And particularly 
u England, we read, that in the Saxon times, all eccleſiaſtical dignities 
were conferred by the king in parliament. Ingulphus, abbot of Crow 
land, in the time of William the conqueror, tells us, that for many years. 
paſt there had been no canonical election of prelates, for that they were 
donative by delivery of the ring and paſtoral ſtaff; the one ſignifying, - 
that the biſhop was wedded to the church ; and the other was an enſign of 
Honour, always carried before him, and was à token of that fupport 
Which he ought to contribute to the church, or rather that he was now 
become a ſhepherd of Chriſt's lock. e. 
Lord Coke eſtabliſheth the right of donation in the kings of this realm, 
upon the principle of foundation and property: for that all the biſhop- 


rick 


2 
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' Biſhops. 


ne in England were of the king's founc dation, and thereupon accrued 


to him the right of patronage. I Iuſt, 134, 344: 
So allo the biſhopricks in ales, were tounded by the princes of 


Wales; and the principality of Wales was holden of the King or England 


as of his crown; and when the principality of Wales for treaſon and 
rebellion was forteited, the patronages of Ny biſhopric ks there beck une 


annexcd to the crown of E. ngland. 1 Inſt. 9 TO | | 
And in Ireland, the biſho; pricks are Tl conarive by. letters patent at 


this day. 1 Salk. 136. 


Next def tive 
by the deans 
and chapters, 
lubject to the 


Pope J couſir- 


1m tion, 


Ihe proprietor of the ile of Mii. 15 patro on of che biſhc oprick there: 


but the archbiſhop of York doth not conſecrate him, ti I the broad ſeal 


of — king's conſent be pro: duced. Fohuſ. 29. | 
1 FE brand, who was pope in the reign of king M illlam the con. 
queror, was. the firſt that vppojed this w: ay of making biſhops. hate; 


and for that purpotc he called a council of 110 biſhops, and exconmy: 
nicated not only the < emperor Hen: 4. but allo all prel: tes“ Whatice ever 


by delivery of the ring and ſtaff. Ahl. Porerg. 126. 


But notwithſtand ing th At excommunication, LAi frank was ma adde 1 ch. 
bi ſhop of Canterbury at the ſame time, and by the: {ame means, accorc 


ing to Malmetbury 3 bur the Saxon annals in Bennet college library are 
that he was choſen by the ſenior monks of that church, together with che 


laity and clergy of I ngland, in the king's great council. 4. 


Howbeit, Anſelm did not ſcruple to accept the e by dell. 
very of the ring and flafi, at the hands of William Rufus; tho” never 
choſen by the, monks of Canterbury. And this was the man, who aſier- 


wards conteſted this matter with King Hen. 1. in a moſt extravrdinery | 


O 


manner. For that king being forbidden by the pope to dilpoic On bi 


 Thopricks as his predeceſiors. had done by delivery of the ring and | (aft, 
and he not regarding that prohibirion, but inſiſting on his Prero valve, 


the archbiſhop refuled to confecrate thoſe biſhops whom the king ha 0 ap: 


pointed. At which the king was fo much incenſed, that hie command a 5 


the archbiſhop to obey the ancient cuſtoms of the kings bis predecet. lors 


under pain of being baniſhed the kingdom. This conteſt grew 40 light 


that the pope ſent. two biſhops to acquaint the king, thet he would 
conmve.-at this. matter, fo long as he acted the part of a good. prince. in 
other things, VV hercupon the king commanded the arch buhop t0 do 


homage, and to. conſecrate thoſe biſhops whom the king had made ; but 
this being only a feigned. meſſage, to Keep. fair with the king, and the 
archbiſhop having reccived a private letter to th e CONtrary. „tlie archl*{hop 
{till diſobeyed the king. And at length the king was forced to yield g 
the point, reſerving only the ceremony of homage to himſclt from tit 
biſhops, in relpeet of the ter mporalties. id. 

Aud Ling John afterwards, after ſeveral conteſts, by his charter, ac- 


knowle, ding the cuſtom and right of the crown in former, times, he 
granted by common content of the barons, that the bi hops ſhoulk 2 


eligible by che cha pter; which after Was confirmed by divers acts ol p als 


, 


that reccived inveſtiture at the h. ands of the emperor or of any layman - 


—_—— 
— 


lament. Which election by the chapter was to he a fie election, but 
founded withal upon the king's conge d' eftire; and aſterards to have 
the royal aſſent: and the new elected biſhop was not to have his tem- 
poraltics reſtored, until he had fworn allegiance to the king; but it Was 
5 agreed, that confirmation and conſecration fiould be in the power of the 
8 ry LI T ; - . 5 | C | . 3 
pope; by which means he gained in effect the diſpotal of all the bitlop- 
nicks in England. 1 aft. 134. G2}. 104. 3 Cal. 71. „ 
But neither was he content with this power only of confirmation and 
conſecration, but would oftentimes collate to Une biſhopricks Mien : 
whereupon by the ſtatute of the 25 Ed. 3. ff. G. it was enacted as fob 


35 
W 
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loweth ; - viz. J he free elections of arckbijhops biſhops and all othei OHILeS 
| 7 33 777 7 75 / 240 [7 [l 4 Fl Lak yon 4 Tg wt ard 7 F #] 72 8 54 > 
and benefices eleffive in Hugleud, fall hold from bencejorth in the manor as 


5 they were granted by the king's progenitors, and the QNCE ors of other lords, 
founders of the ſaid argnities aud other benefices. And in caſe thet reſervas: 
ian colli ion or provifion be male by the court ef Rome, of any archbiſheprick 
Lua COUGLIOT. OF Pi ton Hel ny 28 e 0 9 Cy (1 oy 25 6 72901 770 
biſhoprick dignity or other benefice, in dijlurbance ef the free elections aforeſaid. 
the Ring fail heave for that time the collations to the archbijhopricks and ether 
dinities elective which be of his advowry ; ſuch as his pregeaitors bad befere 
that free election was granted + fince that the elelion was firft granted by 


the king's progenitors upon a certain form and CONGIION, &s to demand liceace 
of the king to chuſe, and after the election i bave bis royal aſjent, aud not 
in other manner; which conditions net kept, ihe thins glg by reaſon to re- 
fort to its firſt nature. ſ. 3. . . 
4. Afterwards, by the 25 17. 8. c. 20. all papal juriſdiction whatever Then eledive 
in this matter was intirely taken away; by which it is enacted, that xo by the deans 
perſon ſhall be preſented and nominated to the biſhop cf Rome, otherwiſe called CO - 
the pope, or to the ſee of Rome, for the office of en erchbiſhep on biſhup , but d 
the ſame ſhall atterly ceaſe, and be no longer uſed within this realn, \. 35 king's ſole 
And the manner and order as well of the election of archbiſhops and nomination. | 
biſhops, as of the confirmation of the election, and coniccration, is elearl 
enacted and expreſſed by that ſtatut ee. ; 
5. Afterwards, by the ſtatute of the 1 Ed. 6. c. 2. all biſhopricks Then doratize 
were made donative again, as formerly they had been; by which it was by the king. 
enacted as followeth : Foraſmnuch as the electioas of archbiſhops and biſhops 1 wichgud 
by the deans and chapters, be as well to the long delay as to the great coft 8 9 8 
ana charges of ſuch perſons as the xing giveth any archbiſhoprick or biſh»- 
Mr unto, and whereas the {aid elections be in very deed no ele&icons, but 
ny by a writ of conge d eſlire have colours ſhadows or pretences of elections, - 
ef dine nevertheleſs to no purpoſe, ana ſeeming alſo derogatory and preſudicial 
1% the king's prerogative royal, to whom oily appertaineth the collation and 
vift of all archbiſhopricks aud biſhopricks and ſuffragan biſheps within bis 
Comnigns it 15 enacted, that. from henceforth no conge d' eſlire be geranted,. 
ur election by the dean aud chapter be made, but that the xing by bis letter; 
baents may collate. oO Es = 5 
And it hath been ſuppoſed by ſome, that the principal intent of this 
eck was, to make deans and chapters leſs neceſſary; and thereby to pre- 
pare the way for a diſſolution of chem. G ii 3 
N | 9. But 
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Finally, elec- 6. But this ſtatute was afterwards repealed, and the matter was 
1 wa nd brou: ght back again, and ſtiil reſteth upon the ſtatute of the 25 5 HH 8. 
tne dean ane EOS 
| 5 

chapter, under © 209, (as hercafter tolloweth). 12 Co. 8 8. 

the king's no- 1 | 
mination. oy 

5055 al th OP, ot hen a viſhop dies or is tranſlated, the Jean and chapter certify 
- avoidance, the King thereof in N and BY. leave of che king to mal» cle. 
8 . 1 0e A. = = 

J.exvetockett. Upon which, it is tet by the--24 IH; $5.6. £0c hay 4. ever; 


oe of any ar chbif oo ic or biſhoprick, the king may grant to the diam 
and chopter a licence under the great feal, as of RY tins hath. been ail 
domed, % proceed to election of an archbiſhop or viſhop. 1. 4. 1 
Wie 4 licence 15 called in french conge ca ire, that 1 18, leave to Chuie, 
Terms de la ley. 


Nomination 9. And with the licence, a letter vive; containing the nam? of 1 te perfu 
ot the perſon which they fhatl. elect and COME. ee Co 20-4 45. 
Dna 10. By virtue of which licence, the dean and chopter ſhall WIHh al ſpe: 
ona, oy. die form cleft 7 and chuſe the ſaid perſcn Hamed in the letters miſſive, an! 
none other. 25 ; H. C Ex 
And if 19 "bh, y their election above twelve . next after ſuch licence us 
letters miſſrve to. ew delivered; the king ſhall nominate and preſent, i by lebten 
patents an 7 the great ſeal, fuch perſon as be ſhall think cont Wed; to be 
in 1 and conſecrated in lixe manner as if he bad been elected by the d 
and chapter. 1 2 45 5 2 
Conſent of the 11. After election, then 1 1 be the conſent of the perſon 
p<ilon elected elected; in order to which, the proctor, conſtituted by the dean and 
Chapter, exhibits to him the inſtrument of election, and prayeth his u. 
ſent to the ſame; which aſſent is to be given by an inſtrument | in orm 
e in the preſence of a notary publick. 67“/ 110. 
Notifcationof 12. Aud if the ſaid dean and chapter do eleft within t« velve — as ofir- 
ine clection. cid, then they ſhall make certification thereef to the king under their commu. 
cal; after worich certification, the perſon ſo elefted ſhall be reputed and teh 
by the Naa; 4 lord elected of the Jai dignity and Mee that he ſhall dle 
Klee to, 25 H. 8. c. 20.145 
Lid if 15 dean and chapter, r ſuch 8 Hall be delivered 40 them, 
proceed. not to eleciion and ſignify the ſame according to the tenor of this alt, 
oft hiu twenty toys next after ſuch licence ſhall come to their hands, or if 0) 
. of them aumit or a9 any other thing contrary to this act; then every ſuch Jean 
and particular perſen of the chapter ſo offending, and every of heir aide 
5 aud abettors, Hall incur a præmunire. f. 
3 And then makings fuch oath and fealty only to ihe king as ſhall be 77 
«5nturaation. pointed fan the fame, the King by "letters patents under his great ſea! frat 
figniſy the ſaid election, if it be to the dignity of a biſhop, then to the arch 
; bijhop of e province,” if the fee of the ſaid archbiſhop is full, and not Gord 
and if it 6: void, then to any other archbiſnop within this realm or in any other 
2% KITS Otintons, requiring and commanding him to confirm the ſaid elec- 


ton, and 19 invi} and conſecrate the perſon ſo clected to the Mee and 4g 
al 
3 


4 


1 


8 


Biſhops. 
that he is elefied unto, and to give and uſe to him all fuch benedictions cere- 
monies and other things requifite for the ſame, without ſuing to the ſee of 


; Rome in that behalf : And if the perſon be elected to the dignity of an arch- 
_ biſhop, then the king ſhall jo fignify the ſaid election to one archbiſhop and de 


other biſhops, or elſe to four biſhops within this realm or in any other the 


king's dominions, requiring and commanding them with all ſpeed and celerity 
to confirm the ſaid election, and to inveſt and conſecrate the ſaid perſon ſo 


 elefled to the office and dignity that he is elected unto, and to give and 10e 10 


him ſuch pall benedictions ceremonies and all other things requifite for the _ 
ſame, without ſuing to the fee of Rome in that behalf. 25 T3. $020; 


Such oath and fealty only to the king] Inſtead of this, before the refor- 


mation, an oath was taken to the pope and ſee of Rome; in theſe words, 
I John, biſhop of P. from this hour forward ſhall be faithful and 
db obedient to St. Peter, and to the holy church of Rome, and to my 
lord the pope and his ſucceſſors canonically entring. I ſhall not be of 
« counſel nor conſent, that they ſhall loſe either life or member, or ſhall _ 
„be taken, or ſuffer any violence or any wrong by any means. Their 
_ *« counſel to me credited by them, their meſſengers or letters, I ſhall _ 
© not willingly diſcover to any perſon. The papacy of Rome, the rules 
of the holy fathers, and the regality of St. Peter, I ſhall help and 


maintain and defend againſt all men. The legate of the ſee apoſtolick, 


„going and coming, I ſhall honourably entreat. The rights, honours, 


privileges, and authorities of the church of Rome, and of the pope 


5 


.CC 


60 


© politions, reſervations, proviſions, and commandments apoſtolick, to 
cc 
« 


60 


reſiſt and perſecute to my power. I ſhall come to the ſynod when I 
am called, except I be letted by a canonical impediment. The thre- 


It is true an oath was alſo taken to the king, which had a ſhew of qua- 


lfying the oath to the pope; beg 


« of or for the biſhoprick of P. that in any wife hath been, is, or here- 


. 


Vor. I. 


and his ſucceſſors, I ſhall cauſe to be conſerved, defended, augmented 
and promoted. I ſhall not be in council, treaty, or any act in the 
* which any thing ſhall be imagined againſt him or the church of Rome, 
their rights, ſeats, honours, or powers. And if I know any ſuch to 
be moved or compaſſed, I ſhall reſiſt it to my power, and as foon as 
I can, I ſhall advertiſe him, or ſuch as may give him knowledge. 
The rules of the holy fathers, the decrees, ordinances, ſentences, diſ- 


my power I ſhall keep, and cauſe to be kept of others. Hererticks, 


ichiſmaticks, and rebels to our holy father and his ſucceſſors I ſhall 


3 * ſholds of the apoſtles J ſhall viſit yearly perſonally, or by my deputy. 
II ſhall not alienate or fell my poſſeſſions without the pope's counſel, 
| So god help me and the holy evangeliſts. 1 Burnet's Hiſt. Reform. 


ginning thus, I John, biſhop of P. 


ty | . 5 3 * 
after may be, hurtful or prejudicial to your highneſs, your heirs, ſuc- 


145 


utterly renounce and clearly forſake all ſuch clauſes, words, ſentences, 


— 


and grants, which I have or ſhall have hereafter of the pope's holineſs, 


+. ey torr ett Er 8 r 
* — * _ by * — mg — I — 


: Confirmation. 
e brief account of the ſeveral inſtruments exhibited and pie in the 


146 
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« celfors, dignity, pr ivilege, or eſtate royal.” 4 (And the reſt" is an d bann 
of obedience to the king in e matters. ) 1 Burnet's I: ft Reform, 


124. 
And the inconſiſte ncy of theſe two | engagements ſeems to be what 


* m. Rufus declared in his time, in the caſe of archbiſ} hop Anſelm; 
that he could not poſlibly obſerve at the ſame time both the fidelity 
which he owed to him, and his obeclience to the apoſt olick tee, G., 


10 


1 


Far 22 That 18, four at the leaſt. Git 5 111. 
Pall} So that the form of conſecrating according to the Roman pon- 
't 


tncal (tho! without bulls from Rome) ) ſeems to have continued after the 


DN aking of this act, viz. all Henry the eighth's reign, and till the efta- | 
bliſnment of the new form in the third year of Ed. 6. Gibſ. 110. 


14. The method and order of confirmation will be beft underſtood by 


courſe of it: | : 
- (x) The King's letters patents by which the. royal vac. to 10 6. 


election 18 ſignified, and the wenden requiredi4 to Pre: to confir. 
mation. 


(2) A citation att oppoſers ; ; which (the time of confirmation 


being firft fixed) is publiſhed and ſet up, by order and in the name of 


the archbiſhop, at the church where it is to be held; as well to not! ly a 
the day of confirmation, as to cite all oppofers (if any there be) who Will 

object againſt the ſaid election, or the perſon elected, to appear on cha. t 
day; according to the direction of the ancient canon Jaw. | 


(3) The certificate or return made by the proper officer to the arch- 
biſhop, of the due execution of the ſaid citation. 


{4) The commiſſion to confirm; Which 18 uſually. performed by th the ; 


5 archbiſhop's vicar general. 


(5) The proxy of the Jean and er 5 by which one or more por 
ions are delegated by the dean and chapter electing, not only to preſent. 


in their names the inſtrument of election to the biſhop elected to obtain 
aus conſent, and to preſent the letters certificatory of election to the 


king and to pray the royal aſſent in order to confirmation; but alſo at. 


the time of confirmation (the ſaid letters patents and commiſſion to ex- 
| Hibir ſuch his proxy being firſt read), in virtue thereof to preſent the 
| biſhop elected to the archbiſhop, vicar general, or ſurrogate ; and in the 
courſe of the confirmation, to do whatever elfe is neceſſary to be done on 


che part of the dean and chapter. 


(6) The firſt ſchedule : The ſaid 8 in the name of ihe dear. 
and chapter, exhibiting. the citation and return abovementioned, prays 


that the oppoſers (if any be) not appearing, may be pronounced contu- 


ꝛmacious, and precluded from further oppoſition, and that the confir- 
zaation CAL - be proceeded in; Thick! is accordingly done by this fchedule. 


_ Biſhops. 


(7) A ſummary petition : This is the petition of che (aid proctor, tha: 


tie biſhop elect may be confirmed, upon his alledging and proving thr 
regularity of the election, and the merits of the perſon elected: Which E. 


_ doth in nine articles 5 ſetting for th, Firſt, that the lee was Vacant, abet! 
had been vacant for ſome time. Secondly, that the dean and chapter, 


having firſt deſired and obtained the royal licence, appointed a day for 


election, and duly ſummoned all perions concerned. 


ing, orders, ſobriety, condition, fidelity to the king, and piery, 85 


K 


venthly, that the dean and chapter, under their ſeal, intimated the ches. 


tion, and the name of the perſon elected to the king. Eighchly, that 


the king had given the royal afſent. Ninthly, that he had, by his letter. 
patents, required the perſon elected to be confirmed. ** 


All which articles conclude with a petition, that in purſuance of the : 


premiſſes, confirmation may be decreed. ire DP 
Then the ſummary petition is admitted, and the court decrees to pro. 
ceed thereupon, and aſſign him a term immediate, to prove the particular 


matters contained in the petition; for proof of which, he exhibits the 


_ proceſs of the election made by the dean and chapter, the conſent of the 
archbiſhop or biſhop, and the royal aſſent; and then prays a time to 
be preſently aſſigned for final ſentence ; which is decreed accordingly. 


(8) The ſecond ſchedule : Before ſentence, a ſecond præconization of 


the oppoſers (if any be) is made at the fore-door of the church, and 
{none appearing) they are declared contumacious, by a ſecond fchedule. 
But if any appear, it ſeemeth that they ſhall be admitted to make their 


exceptions in due form of law. To which purpoſe, a paſſage in Collier's 


eccleſiaſtical hiſtory, Vol. 2. page 745. is applicable. Soon after the 


receſs of the parliament, biſhop Laud was tranſlated from Bath and 
| Wells to London, and Mountague promoted to the ſee of Chicheſter. 


Before he was conſecrated, an unexpected rub was thrown in the way. 


At the confirmation of biſhops there is publick notice given, that if any 
perſons can object either againſt the party elected, or the legality of the 


cieion, they are to appear and offer their exceptions at the day pre- 


fed. This intimation being given, one Jones, a bookſeller, attended 
With the mob, appearing at the confirmation, excepted againſt Mon- 


_Tague, as a perſon unqualified for the epiſcopal dignity. And to be 
lomewhat particular, he charged him with popery, arminianiſm, and 


other heterodoxies, for which his books had been cenſured in the former 


parliament. - But Dr Rives, who then officiated for Brent the vicar ge- 

neral, diſappointed this challenge. For Jones had made ſome material 

omiſſions in the manner, and not offered his objections in form of law. 

rarticularly, the exceptions were neither given in writing, nor figned by 

a advccate, nor preſented by wy; proctor of the court, Upon the failure 
7 4 C 


Thirdly, that on 
that day, they unanimouſly choſe the perſon now to be confirmed. 
Fourthly, that the election was duly publithed and declared to the clergy 
and people there aſſembled. Fifthly, that at the requeſt of the dean and 
chapter, the perſon fo elected gave his conſent to the election. Sixthly, 
that the perſon elected is ſufficiently qualified by age, knowledge, learn. 


14 


333 
* 


—— — ND eat ICT 
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| Biſhops. | | 


K theſe circumſtances, the confirmation went on.” The parliament, not 
at firſt apprized in point of form, were diſſatisfied with the conduct of 
the vicar general, and inquired into the behaviour of Dr Rives on that 


_eccalion.- 


Upon which it hath been obſerved, That Dr Rives, a moſt 


eminent civilian and canoniſt, admitted that the oppoſition was good 


and valid, had it been legally offered; And that the parliament of that 


time proceeded upon the ſame opinion. 


(9) The oaths: Theſe are four in 1 ; two in the oaths of 


5 allegiance and ſupremacy), in conformity to the ſtatutes of the realm; 
and two others (viz. the oath of ſimony and of obedience to the arch- 


5 biſhop), in conformity to the rules and canons of the church. 


(10) The definitive ſentence, or the act of confirmation; by which the 


judge committeth to the biſhop elected, the care governance and admini- 
ſtration of the ſpiritualries ; ; and then decrees him to be inſtalled or in- 


thronized. Gi, 110, 111. Ged. 25, 26, 27. 


And this is performed (in the province of Canterbury): by mandate 


from the archbiſhop to the archdeacon of Canterbury; to whom the 5 


right of inſtalling the biſhops of that Province: hath "only: belonged, 7 


and doth ſtill belong. G14, 118. 


Conſecration. 


(11) Finally, a publick notary, by the eben 8 mand, records 


the whole matter of fact in this affair, in an inſtrument to remain as au- 
_ thenric to poſterity. God. 27. 


After election and confirmation, an not before; the Vilbop 1 18 fall = 


: invelied to exerciſe all ſpiritual juriſdiction. 616% 114. But be may not 
ſue for his temporalties till after conſecration. Walf. c. 40. p. 423. 


16. Upon a franſlation; all the aforeſaid ceremonies are obſerved: bur 
conſecration 1 in that cafe is not requiſite, becauſe the biſhop was conſecrated 
before. Cod. 29. C . 111, But in the caſe of creation, the proceſs 


| goeth on as e 


The conſecration ſhall 3 be performed upon fome funday or hol | 
day. Form of conſecr. 


As to the place of conſecration ; the dean and chapter of Sande 


claim it as an ancient right of that church, that every biſhop of the pro- 
Vince is to be conſecrated in it, or the archbiſhop to receive from them a 
licence to conſecrate elſewhere. And we are aſſured, that a long ſucceſ- 


ſion of licences to that purpoſe are regularly entred in the regiſtry of 


chat church. And altho? between the years 1235 and 1300, that point 


was controverted with the chapter, it ended in their favour and in the fur- 
ther confirmation of the privilege, which was firſt granted by Thomas 


Becket, and afterwards confirmed by . St Edmund. And in Cranmer's 


regiſter there is a memorandum, that no biſhop may be conſecrated with- 


out the church of Canterbury, but by the ſpecial licence of the dean and 
chapter of Canterbury under the chapter ſeal. Gi. 111. 
In order for conſecration, the archbiſhop (or ſome other biſhop ap- 


pointed) ſhall begin the communion ſervice : another biſhop ſhall reac 


the epiſtle: and another biſhop ſhall read the goſpel. And after the nicenc 


creed and ſermon, the clected oubopy” veſted with his rochet, ſhall be pre 


3 | ſented 


mw - Biſhops. 


* pred by two biſhops unto the archbiſhop of that province, or to ſome 
other biſhop appointed by lawful commiſſion. Form of conſecr. 
Then ſhall the archbiſhop demand the king's mandate for the conſe- 
eration, and cauſe it to be read (as 1 in times Paſt the Pope's mandate was 
in like manner demanded, as 1s required in the pontifical). Form of 
conſecr. 
Ty the oaths of allegiance and d ſupremacy mall be miniſtred to the per- 

| ſons elected. Form of conſecr. „%% 

And then ſhall allo be miniſtred unto them the oath of Jus obedi- 
ence to the archbiſhop, as followeth : © In the name of god, amen. I 

« N. choſen biſhop of the church and ſee of P. do profels and promiſe 
all due reverence and obedience to the archbiſhop, and to the metro- 

political church of C. and to their ſucceſſors: ſo help me god, thro? 
_ « Jeſus Chriſt.” —But this oath ſhall not be made at the conſecration of 15 
an archbiſhop. Form of conſecr. . 


To the archbiſhop and to the metropolitical church]. That is, either Ke Hs 
the ſee is full; or elſe in the vacation, when the whole archiepiſcopal] Ju- 
riſdiction is veſted in the dean and chapter. Gr}. 117. 

Then after divers queſtions and anſwers touching the epiſcopal office, 
and before the act of conſecration ; the oP elect thall Pot: on the reſt 
of the epiſcopal habit. Form of conſccr. . — 
According to the office in the 3 Ed. 6. the paforal eff was delivered 
to the biſhop ; which delivery in the Roman pontifical 15 preceded by a 
conſecration of the ſtaff; and followed by the conſecration and putting on 
of a ring, in token of his marriage to the church; and of a Hitre as an 
helmet of ſtrength and ſalvation, that his face being adorned, and his 
head (as it were) armed with the Horns of both teſtaments, may appear 
terrible to the adverſaries of the truth, as alſo in imitation of the orna- 
ments of Moſes and Aaron; and of gleves, in token of clean hands and 
heart to be preſerved by him. All which, and many other like ceremo- 
nies, our church hath laid aſide; retaining only. ſuch as are moſt ancient 
and moſt grave. Gil ſ. 118. 

But at the end of the common prayer book eſtabliſhed by Pal Hament 

in the ſecond year of Edward the ſixth, it is ordered, that whenſoever the 

biſhop ſhall celebrate the holy communion, or exerciſe any other publick 
_ adminiſtration; he ſhall have upon him, beſides his rochet, a ſurplice or 
alb, and a cope or veſtment, and alſo his n ſtaff i in his hand, or elſe 
born or holden by his chaplain. 

And in the rubrick before the common prayer in our preſent liturgy, it 
is ordered, that ſuch ornaments of the church, and of the miniſters there- 
of at all times of their miniſtration, ſhall be retained and be in uſe, as 
were in this church of England by the authority of Parliament, in Uthe 1e- 
bond year of the reign of king Edward the ſixth; 

And if any archbiſhop or biſhop, after ſuch election, nomination or NR en- 
tation, foall be ſignified unto then by the king's letters patents, ſhall refuſe and 
40 net confirm, inveſt and conſecrate with all due circumſtance as aforeſaid, 


bin twenty days next ier the king's ee patents of ſuch fs romification or 
I of; e/ent ation 


1 
— — — — Cd 


* 


— — — 
8 N 
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or be le admit or do any other thing contrary to the. flatute of the 25 H. 
c. 29. in ſuch caſe every perſon ſo offendi "gs their aiders, e and abet- 
b, 55 all intur a premunire. f. 


taineth any thing in it that 18 repugnant t9 the word of god; or that kt 
„ho are made biſlichs prieſts or deacons in that form are not uf 
made, nor ought to be accounted either by themſelves or others to be 


t9 tnole divine olfices „let him be excommunicated. ipſo facto, not to be 
_reſlored until he ropent, and publickly revoke ſuch his wicked error; 


Ecration of archbill ops and 8 ad ordering of prieſts and deacons, 


forenamed king Edward unto this time, or hereafter ſhall be conſecrated 
Or ordered according to the ſame rites; we decree all Tuch to be rig hel 5 
erderly and lawfully « confecrated and ordered. 


Withops. 
preſs ion ſhall come 10 thei hands; or if any of them, y any other fer ſe 2 


8, a 


2 y the eiglith Canm: Whoever ſhall n or teach, that the * ind 
manner of making and conſecrating biſhops, prieſts and deacons, cn. 


truly either biſhops 3 prleſts or deacons, Until they have ſome other calling 


And by the thirty fixth, of the thirty nine Articles: The book of con- 
13 tely fer forth in the time of Edward the iixth, and confirmed at the [aine. 
time by authority of park lament, doth contain all things neceffary to ſuch 
cohfecrating ind Ordering; neither hath it any thing chat of itſelf is ſuper. 
titihus an d ungodly, And therefore whoſocyer are conſecrated or or- 
Jered as cording to the rites of that book, fince the ſecond year of the 


And by the a& of uniformity in the 13 & 14 C. 2. A fal crit 1 to 
nde unts the thirty mne ariicles, fhall be conſtrued to extend (touchiiio te 


_ thirty fixth ariicle} to the boo, containing the form and manner ef meh 177 


ordaining amd conſecrating uf viſhops prieſts and deacons in this ſaid att . 
Honed, as the Jame aid heretofore extend 555 the book ſet forth in the lime 


wing Edward the fich. 13% e Rp AY f. 30, 31. 25 
When a biſhop 1 iS tranſlated ; the 5 mer ſee. 13 not void by the elect en 
to the new one, until the election is confirmed by the archbiſhop; for i 


he is elected, yet it may happen that the king ſhall not conſent, or che 8 


archbiſhop may not confirm; and it is not reaſonable that the biſhop ſhould 
loſe his former preferment, till he hath obtained a new one: And ſo it 
18 1 aſe of c be 1 he is not -compleatly biſhop til confſecro! in. 
And > dignitie es or r benefices which: 2 biſhop was polſeſſed of before 
his election, become not void till after conſecration in the caſe of creation; 
and after confirmation, in the caſe of tranſlation. Upon which founds- 
tion it was, that all the judges agreed, in the caſe of Evans and Aſctite, 


M. 3 Car. that if a commendam retinere comes, in the former caſe before 


conſecration, and in the latter caſe before confirmation, it comes in time 
enough; becauſe it Comes, While the biſhop is in poſſeſſion of the dignity 


or benefice granted an commendam. Palm. 40, 475. I,. Jones 204. 


e 


Taſtallation 


16. Every perſon Being daa elected nominated preſented inveſted gell con. 


and reſtitution ecrated Ag fore aid, end ſuing thei 2 Fl the king F and, and 
of the tempo- k ere ſuing their temporalties out of 1 : 


£21132, 1 


making oath to the king and t none other as aforeſaid, ſhall and may be thre- 
Honig 


; Bilhops. 3 
nonixed or inſtalled as the caſe ſhall require ; and ſhall have and take their 
only reſtitution out of the king's hands, of all the peſſeſſions and profits ſpiri- 

tual and temporal belonging to ſuch archbiſhoprick or biſhoprick, and ſhall be. 
obeyed in all things according to the name title degree and dignity that they 

Dull be choſen or preſented to, and do and execute in every thing touching the 

| ſame, as any archbiſhop or biſhop of this realm without offending of the prero- 

5 gative royal of the CY O WH and the laws and cuſtoms of the realm might at ony 
CVVf d 620.46 ̃]˙d ! 
Whereupon, the biſhop being introduced into the king's preſence, 
ſhall do his homage for his temporalties or barony ; by kneeling down, 

and putting his hands between the hands of the king, fitting in his 
chair of ſtate, and by taking a ſolemn oath to be true and faithful to his 
majeſty, and that he holds his temporalties of him. God. 297, 
17. Finally; By the 1 C. ,. 2. c. 13. and G. 2. c. 26. he ſhall withinOathe. 

ſix month's after his admiſſion, take the oaths of allegiance, ſupremacy, _ 
and abjuration, in one of the courts at Weſtminſter, or at the quarter ſeſ- 
RE BER 7 OS Ceo Eo es i ng ro. 
18. The fees of the whole. proceſs, from firſt to laſt, are ſaid to amount Fees. 
to about Cool. VVV „ 

19. He ſhall alſo compound for and pay his firſt fruits; as. is ſet forth Firſt fruits, 
in the title Fitſt fruits and tenths. %% Goal! 

20. Upon promotion of any perſon to a biſhoprick, the king hath a genefce 0: 
tight to preſent to ſuch benefices or dignities, as the perſon was poſſeſſed dignity wa- 
of before ſuch promotion; tho' the advowſon belongeth to a common cent, by the | 
perſon, And this right of preſenting upon promotion by the king, as Wop: Es 
making the avoidance which would not otherwiſe happen, did ſpring © 
trom the practice of the popes, and is now an uncontcited right of the 

crown; and hath been eſtabliſhed not only by long practice, but by many 
Judgments upon fult and ſolemn hearings. Gio. 703, _ 
But in Ireland, the law is, that a man ſhall not be promoted to a bi- 
ihoprick there, until he hath reſigned all his preferments in England; by 
een it ſcemeth that the king's preſenitation in ſuch cafe is 


III. Concerning reſidence at their cattedrals, 


I. Langton. Biſhops ſhall be at their cathedrals, on ſome of the greater 
tealts, and at leait in ſome part of -lent, as they ſhall find expedient for 
tir fouls health. Lind. 120. 4 ²˙ —— — 
2: Langton. Biſhops ſhall have honeſt cleemoſynaries; ſhall keep 
hoſpitality ; and hear the cauſes of the poor... Eid. 67. ps 
3. Oths, Biſhops ſhall abide at their cathedral churches, and officiate 
en the chief feſtivals, and on the lord's days, and in lent, and in advent 
— and mall viſit their dioceſes at fit ſeaſons ; correcting and reforming the 
"ces, and conſecrating, and ſowing the word of life in the lord's foil. 


if ; 12 + an. 
4. Ol hebe H. 


good. 


8 Biſhops. 

DE 4. Othobon. Biſhops ſhall be perſonally reſident, to take care of the : 
ck committed to their charge, and for the comfort: of the churches 
eſpouſed to them; eſpecially on ſolemn days, in lent, and advent: vnlef; 
their W is required by their ſuperiors, or for other juſt cauſe. It 
is, by their ee either eccleſiaſtical or r ſecular.) Aubon 118. 


IV. Concerning their attendance in parliament. 


Biſhops, ltd by. the above recited ſtatute of the 2 5 V. 8. c. 20. a biſhop upon 


vt parhament. his eden ſhall be reputed and taken as lord elected. And by divers other 


ſtatutes, biſhops are called peers of the land; one of the three eſtates of tl 
realm; one of the greateſt eſtates of the realm; and the like. 25 Eid. 
f. 3. c. 6. 1 El. c. 3. 8 El. c. 1. 4 Int. 1. 


"How frm att 2. As to their right in general to fit and vote in parliament; this hath B. 
wade without been carried ſo far by ſome, that they have aſſerted, that an act made in 


ex 1 is parhament, where the biſhops have not been preſent, is not good. But 
tis, lord Cole ſcemech to have ſet in a proper and clear light. 5 
There are divers acts of parliament, ſays he, which appear to have been 
made by the King, lords temporal, and commons, without the lords ſpi- 
ritual; and it hath been objected, that ſuch are no acts of parliament; 
and for authority, the roll of parliament in the 21 R. 2. is cited, Where 
it is faid, that divers judgments were heretofore undone, for that the 
clergy were not preſent. To this ſome have anſwered, that a parliament _ 
may be holden by the king, the nobles, and commons, and never ca 1 
the prelates to it. But we hold the contrary to both theſe, and ſhall make 
it manifeſt by records of parliament ; firſt, that the biſhops ought to be 
called to parliament; and then ſecondly, we ſhall ſhew, where acts of 
Parliament. are good without them. 5 
To the firſt, Every biſhop hath a barony, 3 in reſpect W according 
to the law and cuſtom of parliament, he ought to be ſummoned to the 
Parliament, as well as any of the nobles of the realm. 
Io the ſecond, If they voluntarily abſent themſelves, then may the 
king the nobles and commons make an act of parliament without them; ; 
28 wher e any offender 15 to be attainted of high treaſon or felony, and the 
biſhops ab ſent chemſclvcs, and the act e the act 1s good and 
perfect. N | 
85 Likewiſe, if they be preſent, and fu to give any voices, and the at 
8 proceeds, the act of parliament is good without them. | 85 
Alſo, where the voices in parliament ought to be abſolute, ie in the | 
_ affirmative or negative, and they give their voices with limitation or con- 
dition, and the act proceeds, the act 18 good ; for their conditional voices 
are no voices. 


Of every of theſe we will produce examples out of the — and coll 

or Parliament. 

At a Parliament holden in the 15 Ed. 2. the prelates counts barons 
and commons of the realm do charge Hugh Spencer the father earl of 
W inchelter, and 8 Spencer the ſon carl of Gloceſter, with wo 

| ig 


Biſhops. 
iy ich and heinous offence ES, a8 by the ach called bxiltuin H; 1011s 3 10 5 6—nCer 
palin of Ali doth appear ; and the earls and barons, peers of the realm, 
in the preſence of the king pronounce judgment againſt them, us | 
fad act appeareth : And a ifter, at a parliament Rollen At York, the 4 
judgment and attander againit them (by the king's exorbitant iy 
arr them, whoſe favourites they were) was adnulled ; and | 


. T7 
Þ % 


y SORES: ' 
the 0 auſes Was, for tha 1 the 1 {11d judgme IN. vas glx en * with 10! = 57 
lates 5 Whereas the ſame be ing 27 Nv of par han 011 : was et 10d 


IM 


the parliament rolls as other acts of parti ment were; and hi eto 


IN 67 
the prelates 0 oth m anifoſtly appe ar, for that they. were parties to the 
charge. And after, it was ac ludged by the aut choricy of © RE HOO bz 


1 
( 


the 1 Ea, 335 1. chat the ſaid judgment agai nſt them was good, and the; 


confirmed the ſame, 155 TY | 
At the e parliament hold en in che third 10 ar of king Rich. ard the feat 


bill was exhibited againſt the clergy with many bitter WOrds ror the i! 


N 2 OWE 
1 pol ng of the dlignities, offices, Parſonage „ Canonrie prebe nds, and 


INS 2 85 A o 


: + £3 3 7 2 a J - | Mp ! q FS — EJJ 
other benefices, whe reof the y were patrons; and which were in th 
F 1 B 
whereot many inconveniences followed; the biſhops and Other prelate: 

ö — 


taking grcat offence at this bill, - abſented- chem Elves: Whertupon the 
ing, upon. the complaint of his commons, by tlie advice and conen: 


all che l ords Site bor, al, paſſed the bill. 
5 the fame parliament great comp! aint Was made of the ext 


CAC CONDITIONS 
00 mmitted by the Diſh 2005 and the! r 1 and thereupon 4 Dil was 
a9 that juſtices of the peace might enquire thereof, and a form. of x. 
commiſiion de fired to be enacted. . The pi cla res and ciergy made their 
- Proteftation expreſsly againſt the ſaid bill, as tending to the blemihing 
of t! eck for. 


the liberty of the church. Whereunto it was replied {or 


ae 41 


that neither for their {aid proteſtation, or Other Words in their behall. 
the King would not ſtay to grant to his juſtices S in that caſe and al Other 
Cale 


LO (0 
by virtue of his. oath made at: h1s coronation. - Wh 1eFCUPON th © att ant 
= of a commiſſion paſſe d as was deſired. 7 „%%% ES 
a Parliament holden in the eleventh year of Richard the ſecond, in 
FR An ing of that parliament holden in that year, the a chbiſhop of 
| Cline bury rea de openly in the * arliament a ſolemn proteſtation for him-: 
elf and the whole e leroy of his Province, Winch he defired might be en- 
tred ; and {0 1 it was: the effect whereof was, that Ae it they might aw 
tu ully be p. reſent in all parhaments, yet for th at in this partament 1 ——— 


ales, as was uſed to be done in ti mes paſt, and as he was bound 


i«cl 


of treafor, were to be treated of, whercat by the c. monte; at WW they oucgkt 
Dot to be preſent, they therefore abſented theme yes, laying the ir liber. 
ties therein otherwiſe, The like e proteſtation did the biſhops ot Dureſme 
ana Carliſle make. At which parliament divers ſtatutes were made ng. 


By concerning ie er member; as the ſcventh chapter concgening mer- 
ante, the cighth chapter touching annuines, and the minth chapter 


pal nit new impoſitions, the ele wenn concerning keeping of aſſizes, and 


the like, all which were 00G and perfect [tatutes, and yet the e prelates 
Alicnted not to them 
C * Dy 


7 
. — 
* 4 


\ 


WS 
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Whether they 
st in parlia- poral capacity only, by reaſon of their temporal baronics; or in their 
ment, in their 

temporal ca- 


i pacity. only. 


vet both b Ils paſſed, by the king lords and commons. 
By a ſtatute in the ſixth: year F of Henry the ſixth, it was enacte d, he 
the king, lords temporal, and commons; that no man ſhould contract or 
marry himſelf ro any queen of England (being the widow of a king, 
2 Iuſt. 18.) without the ſpecial licence and aflent of the king, on pa: n 
to loſe all his goods and lands. The biſhops and clergy being preſent 
afſented to this bill, as far forth as the ſame ſwerved not from the law 
of god and of the church, and ſo as the ſame imported no deadly ſin, 
This was holden no aſſent; and therefore it was enacted by the king, 
lords temporal, and commons; and ſo ſpecially entred, omitting the 


Biſhops. 


; At the parliament holden in the thirteenth year of Richard the Goon: 


when the two bills were read, the one intitled 2 confirmaticn of the ſtal 5 
of proviſers, and the for -feiture of him that accepteth a bei, Ace againſt that 


ſtatute, the other intitled the penalty of him that bringeth in a ſummons 4 


ſentence. of 5 of the pape againſt any pc fon upon the OY Gf 


Provi ors, and of a prelate executing it, both which bills tended to reſtra) 


the pope” s authority, WHICH he claimed in difpoling of ecclefiaitical Pro 
- motions within this realm : the archbiſhops ot Canterbury and York, for 
the whole clergy of their provinces, made their ſolemn proteſtation: 


open p Parliament, that they in no wiſe meant or would aſſent to any ſtatute 


Or law in reſtraint of the pope's authority, but utterly with! 00 the 


lame; the which their proteſtations at their requeſts were inrolled: an 


148 


prelates. 
And then, N © of ts ſtatute of the. 35 Ed. 15 De e reli- 


gioſorum, which is a ſtatute ſpecially entred to have been made by the king 
the lords temporal and commons (omitting the prelates); it muſt be in- 


tended, he fays, that the biſhops abſented themſelves; or if they were 


preſent, proteſted againſt it, or gave fuch voices as were againſt the law 
and cuſtom of parhament : And this fame act of the 33 ; Ed. T. in letters 
patents made within eight years after, is affirmed to be an act of parlia- 
ment; and by ſeveral fubſequent acts of Parliament 15 holden for an act 


of Pa arliament. 2 Inſt. 585, 586, 58 7. 
3. Concerning the point, whether they fit in oarliament.; in their tem- 


 ipiritual capacity alſo, as biſhops; the ſubſtance of what hath been faid 
ſcemeth to be as followeth: 


Lord Cote ſaith; The lords Wpiritual, viz. the archbiſhops znd biſhops, 
being 2 in number; fit in parliament by ſucceſſion, in reſpect of their 


counties, or baromes parcel of their biſhopricks. And every one of | 


theſe, when any parhament is to be holden, ought ex debito juſtitiæ to 
have a writ of ſrimmons. And they may make their proxy as other lords 


of parliament. 1 Inf. 97. 4 Tit. 1, 12. 
And again; Every LT ee and biſhoprick in England are of 
the king's g foundation. and holden of the king per baroniams and in this. 


right the archbiſhops and biſhops are lords of parliament; and this is 2 


right of great honour that the church now hath. 2 2 Juſt. 3. 
1 5 


468 . 


Biſhops. 


And this, ſaith Dr. Gillen, is true; but not the Whole truth. For, al- 
tho? their baronics did put them more under the power of the bing, $i 
under a ſtricter obligation to attend; yet, long before William che co 
queror changed biſhopricks into baronics, they were, as biſhops, menz- 
bers of the mycel-ſynad or witena-gemot, which was the great council of the 
land. And an argument of their ſpiritual capacity in parliament, is, 
that from the reign of Edward the firſt to Edward the fourth incluf nee, 


as appears by the records, great numbers of writs to attend the parlia- 


ment, were ſent to the guardians of the Spirituazties, during the v VACANCICS 


of bithopricks, or while the biſhops were in foreign parts. The writs of 


A0 alſo preſerve the diſtinction of prelat! and magnates ; and where- 
as temporal lords are required to appear in fide et ligeautia, in the writs to 


the bithops the word lizeantia is left out, and the command to pear 2 


in fide et dilectione. Gibſ. 127. Seld. Tit of Hon 57 
And in 3 Salł. 73. it is ſaid, that bi hops did ſit and had a vote in par- 
liament, in the time of the e but it was not in reſpect of any ba- 


rony, but by a perſonal privilege, as they were biſhops : for they were 


not barons until the Norman reign; for in the reign of the Saxons, they 
were free from all ſervices and payments, excepting only to caſtles, 

bridges, [and, as it ſhould have been added, expeditions ;] but William 
the Conqueror deprived them of this exemption, and inſtead thereof turn- 
cd their poſſeſſions into baronies, and made them ſubject to the tenures 


and duty of. knights ſervice. 


Unto all which may be added, what lord Tote delivers, | in a manuſcript 
treatiſe touching the right of the crown, as ſet forth by the very learned 
Dr Warburton biſhop of Glouceſter, in his © Alliance between church 


and ſtate,” p. 131. as follows: —— The biſhops fit in the houſe of 


Peers, by uſage and cuſtom ; which 1 therefore call uſage, becauſe they 


| had it not by expreſs charter, for then we ſhould find ſome. Neither had 
they it by tenure; for, r regularly, their tenure was in free- alms, and not 
per baroniam : and therefore it is clear, they were not barons in reſpect. 
of their poſſeſſions, but their poſſeſſions were called baronies, becauſe 


they were the poſſeſſions of cuſtomary barons. Beſides, it is evident, 
that the writ of ſummons uſually went celle e, confi irmato,. before any re- 
ſtitution of the temporalties; ſo that their poſſeſſions were not the cauſe 
ot their ſummons. Neither are they barons by preſcription; for it is evi- 
dent, that as well the latcly erected biſhops, as Glouceſter, Oxon, &c. 
had voice in parliament, and yet erected within time of memory, and 
without any ſpecial words in the erection thereof to intitle them to it. 
So that it 18 a privilege by uſage annexed to the epiſcop al dignity within 
bag realm ; not to their order, which th Cy acquire by conſecrat! ion; nor to 


their perſons, tor in reſpect to their perſons, they are not barons. nor to 


be tried as barons, but to their 1 incorporation and dignity epiſcopal. - 


155 


4 A. biſhop confirmed may fit in parliament, as a lord thereof. 10 is biſhop r may 


laid down by lord Coke, that a biſhop elef? may fo ſit; but, in the cafe of 


fit in parlia- | 
ment, upon his 


Evans and Aſcuith — mentioned, Jones held clearly, that a biſhop confirmation. - 


» 4 * election 


cannot De ſummoncd to Parliament ere confirmation, without which the 


156 


eleQtion is not comp feat. "And he adds, that it was well known, 


Baencrof: „being tranſlated to the buſhoprick of London, could not. com e 
to pariiament, 1 before his confirmation. However, if a biſhop may 


not of ne elle ta wait for his temporalties : which 1s a further argument 


| Biſhops, 


19 
151 


Pie =! "ly 2 . ter confirn nation, and before homage and reſtitution of t 


em 
por, alties 3; he comes as toon as he is inveſted with the ſpintualtics, ue 


15 


Of. 4 res Jl 5 Wells as es ral capacity in parliament.  G76/. 129. 


kope tran! 5. Biſhops being Tana 2, Pay not new tees, upon their being intro- 
ed, PAY BO duced int 0 Pp arliament. his, with the like order for peer raiſe d t 
tees n cher dignit tes; Was made 1-ſta indir g rule „when a table or tees vas lc tried 
Fenn in the year. 1663. Gi. 128; 


Biſtiops: places 
| of relidence, 

during their 
Alte PR ye race in 


N 1431; 641 Þ 
$04 ba Anat wiihs 


c. 31, for diſſevering the biſhoprick of Cheſter from the archbiſho 


Helunge d; and no houſes, now remaining, come under the 


Orde ” (7 their | 


i; itt) ty 1? Pa- 
bad ut. 


Milether they 
a/ ode in 
Cale. Ot blood. 


- INC" rule of the ugliſh church. Tir 


* ats or, 15 the y Were COMMONLY cal ed, Places, in or near London 


n 
might freely exerciſe juriſdiction in their reſpec ctiy 
proper dioceſes; and this 15 referred to in the ttature- of the 3 


8. Anciently, the gre eatelt part of the biſhoprick 5 in England, : had 
Witch they were reſident duri ng their. attendance on parlamet It, On the 
court, or their OWN prop Jer occalions and during thole attendance- 
C D. Act Sy as in ring (Wt, 


9 
LCA } 
— 


C anteroury 7, in which there is this clauſe, © faving to the e biſhop of Cl elk 


** and his ſucceſſors, that his houſe at Weſton, being within the dt 
of Coventry and Litchfield, ſhall be accounted an iT taken to b > of 5 


dioceſe, and that he being reſident in the ſame, ſhall. be taken and ac- 
counted as refid ent in his Own dioceſe, and for the time of his a 1 5 
there fhall . triſdiction in the fame, likewiſe as all other biſlp: 
«Pave in the oe belonging to their Het i. any Ho Vi ſooprick © 5 ft. 
rea!m for the time of their abode in the e ſame.” | 
Bur now moſt of thoſe houtes are either exchanged, or (being bulk. 
into private houſes) are held in leaſe of the biſh Opricks to Which oy 
nance 
here mentioned (of being a place of reſidene e, in another dioccſe) bu: 
N th houſe and Croydon, belongin 8. to the archbiſhop of Cant 
; Wincheſter place, now re moved t rom Southwark to Ct, ell wy Ind - 
N houle Ir Holbgrn, Ge 132. 
ä 7. The biſhops foall fit in p. lane, 2 the rieb. 2 if 2 the por 
chamber, in this order: Fir 45 the ar 29 5 0 of Canteriury ; next 4% fn, i 
the jaime form, the archbiſhop of York . then the biſhop of Lando; then e 


. 


l 
AY, 


biſho oof Darham ;. then the biſhop of 55 inchefler , then all the other bibi 


after Es ancientites. :-21 Hl. 8, C. 10. . 3. 


8. By a canon of the council of Toledo, no biſhop, or abbot, or © 
of the clergy, was to be a judge in caſe of life or limb. G1#/; 125: 


This canon Is ſaid to have been introduced into England by archbiſhon 


1 and confirmed in a iynod Held: at Lond on, an dr mac le a ſtand- 


130 
"And this the clergy claimed as an exemption 177 privilege; anc 
eſteemed their attendance in Parliament, generally as a badge ol COCHIN 


ſtical ſlavery. 14. 


A nd 


Biſhops. 


And in he caſe before us, as they did apprehend themſelves adder an 


indi ſpenſible obligation to the canon, the king gave them leave to with- 


draw: Nevertheleſs, by the 11th conftitution « of Clarendon, they were re- 
quired to be preſent until judgment was to be given. d. 
Afterwards, by a conſtitution of archbiſhop Langton, it was injoined, 


that no clergyman ſhould exerciſe lecular juritdiction, 6 ſpecially in caſes of 


blood. Lind. 269. | . | 
5 And by a conſtitution of Othobon : : — © Tn cauſes of blood, in whick 
« judgment of death or mutilation of members is given, we injoin that 
« hone of the clergy preſume to be a judge or afleflor ; on pain that be- 


2 


„ ſides the ſuſpention from his Office which he ſhall ipſo fatto incur, he 


« ſhall be otherwiſe punil hed according to the diſcretion of his ſuperior: 
from which ſentence of ſuſpenſion he ſhall in no wiſe be abſolved, un- 
« Jess he firſt make a competent ſatisfaction.“ Othob. Athon. 92. 
And in conſequence of the aforeſaid canons, the archbithops and bi- 
ſhops were wont to withdraw, when caules of blood were to be heard : 
with a proteſtation neyertheleis, that ſuch abſence ſhould not De any in- 
f. ingement or. the! ir right to {it and vote in ſuch caſes, if the canons were 
out of the queſtion. 6 125. | | 
And in fact, there are feveral inſtan 
vote, or Wherein their 1 She was. acknow . o lit and vote, in like 
caſes. | | | LE 

As in the 1 Ed. 35 Roger de Mortimer, Berisford, Ma Itrevers, and 
other „ were 1 285 a craytors, by biſhops and Others in parliament. 

In the 15 Ed. A chbifno 5 Skt at ford Was acquitted of treaſon in par 
lament, by four earls : four biſhops, and four 3 
In the 5 5 Hen. A the commons thank the lords ſpiritual and tempo. 


MO! 
ral if 3 hy Sir Oo 1 icht Ul 54 YO 15 tree To; | S | 
c 4 IOr-:TNC Ir 8 000 ANG 11 2 tu. | Judgment. 111 Teeing the. Sarl of N forthum- 


| be rland. 


fry 


In the 3 Hen. g. the commons pray judgment of the lords Piet ind 


teh PUN on the carl of Cambridge: = | = 
In the. g Hen. 5, Sir John Oldcait e was attainted of treaſon and hereſy”, 
th e lords ſpiritual and temporal. N 
"Noe thelels, lord Coke ſays generally, In cafes of trial for treaſon. 
miſpriſion of treafon, or felony ; the lords ſpiritual nnuſt w draw, and 
make their proxies 3 Taft. 3 1. 
But Dr. Gon obſerves, that when the biſtops ATR their prot ths: 
tion and withdrew, neither the temporal nor ſpiritual lords underftood 
them to be under any engagement to * ithdraw, from any law of the 


4C& V 


and. And much leſs can it be pretefided, he ſays, that they a e under 


3 


Ay legal obligation in our reformed church; fince the canon 15 ſelf 


te aking of the canon of the council of Toledo), ar firſt founded in 


laperſtition, and row probably aboliſhed by law, as being to the da- 


mage or hukt of the king's prerogat nyc royal, was diſregarded tor 2 long 


time alter the reformation, Tis true, in the tumultuous times of king. 
Charles the firſt, This advantage, among many others, was taken and 


Anlſiſted on, againſt che eccleliaſtical late. but when it came to be a 


2 
22 


en, wherein biſhops did ſit and 


que {tion 5 


| Ga 


Et be ab —— n — * 3 2 778 fs 
2 r A 


158 


unanimouſiy gave an opinion under their hands, that by their ſtaping ; 

the houſe of lords, while caſes of high treaſon were in agitation th... 
they were in no danger of irregularity; which was the ancicnt penalty 
annexed to the canon. Gib. 123. el bg gn 


lent to the death of a man; but this is faid to be wholly grounded . 


they might be included under the word peers. However it hath been al. 
ways admitted, that they have a right to vote in a bill of attainder; al - 
in the carl of Danby's caſe, they were adjudged by. the houſe ct lords to 

Aave a right to vote in queitions previous to the trial of a peer, tho' this 
was ſtrongly oppoſed by the houſe of commons. And their right to vote 
at the trial it ſelf, if they think fir, ſeems fully implied in the ſtatute of 


40 


queſtion in the reign of king Charles the ſecond; the moſt eminen: 9 


villans of that time were adviſed with by the biſhops in convocation, ang 


— 
438 


And Mr Hawkins, ſpeaking of this matter, ſaith thus; It is agree : 


that at a trial before the houſe of peers, every temporal lord who Hatha 
right to vote in that houſe, hath a right to paſs on ſuch trial. But i:; 


{laid in the year book of 10 Ed. 4. 6. that u pon the trial of a peer in par 


lament, the biſhops ſhall make a procurator, becauſe they cannot cn. 


1 


canon not in force at this day; neither do I find (ſays he) any precedent 


wherein they have been excluded againſt their conſent, or have wich. 


drawn themſelves without a proteſtation of their right, or making a 


proxy; and the judgment againſt the Spencers was cxpreſsiy reveried. 


Y 


For this reaſon among others, becauſe the biſhops were not preſent; and 


Þ, IC 2: 


in the precedents chiclly inſiſted on of the other ſide, it is not exprets!y 
laid that they were not preſent, and it doth not clearly appcar, but that 


4 


* 
— 


the 2 U c. 3. which enacteth, that pon the trial of any peer or neere(s (or 


treaſon or iniſpriſion, all the peers who have a right to fit and vote in tara 


& UC Els 


ment ſhell ve ſummoned twenty days ot leaſt before every ſuch trial, ts ever 


at every fach trial, and that every peer fo ſummoned and appearins fho!l 41% 


' / ee 3 TT A 227 N 742 5 ; , a ; N ' 
zn lhe triat, every ſuch peer firſt taking the caths of allegiance and ſupreinuat, 


and ſuvſcribing and repeating the declaration againſt popery: 2 Haw: 423. 


But upon this, Sir Michael Fofter (after. having ſtated the difference be- 


tween a trial before the court of the high ſteward, and a trial in full 
Parliament or before the king in parliament) obſerves as follows: Ee. 


tore this act, the real miſchief ſeems to have been, that in the trial of a 


peer in the court of the high ſteward, the peers triers were a ſelect num- 


ber, returned at the nomination of the high ſteward; and the prifoner 


1 


Was in every caſe debarred tlie benefit of a challenge. This was the real 
miſchief, and it was in many caſcs ſeverely felt. Accordingly the act 


applieth the proper remedy; for it enacteth, © that upon the trial of a. 
** peer, all the peers having right to fit and vote in parliament ſhall 


de ſummoned twenty days before the trial, to appear and vote ct fi? 


«Cc 


trial: And every pcer fo ſummoned and appearing ſnall vote π u 
6 rial of fetch peer, having firſt taken the oarhs appointed by the act.“ 

The next clauſe provideth, © that neither this act, nor any thing 
therein contained, ſhall any ways extend, or be conftrued to extend, 
10 any impeachment or other proceeding in parliament in any king cc ut. 
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« ſever.” — The words of the laſt clauſe are very gencral, and ſeem 
to exclude every proceeding i full parliament tor the trial of a peer in 
the ordinary courle of juſtice. But that conſtruction was rejected in the 
caſes of-the earls of Kilmarnock and Cromartie, and of the lord Balmerins, 
aſter the late rebellion. And accordingly all the peers and lords ſpiritual | 
were ſummoned. And thoſe lords who appeared having taken the oaths _ 
- appointed by the act; the biſhops upon che day the trial Came on, after 
making the uſual prateſtation withdrew. - And the priſoners before their 


arrajonment were informed by the high ſteward, that they were mtitled 
to the benefit of this act in its full extent. The ſummoning the lords 
ſpirituat to the trial of thoſe lords was (Sir Michael lays) lie apprehends 
2 prudent caution, in order to obviate a doubt that might otherwiſe at 
that critical time have ariſen from the words of the ſtatute, which (as 
Vas before obſerved) are very general, But general as they are, he ſays, 
he doth not conceive that they made that meaſure, tho' extremely pru- 
dent, abſolutely and indiſpenſibly neceſſary. For general words in a ſtatute 
muſt be controuled by the apparent intent of the legiſlature. They muſt 
in conſtruction be adapted to caſes then in contempiation, and to every 
other proviſion in the ſtatute, ſo as to render the whole one uniform 
conſiſtent rule. And now to apply this obſervation to the preſent cale, 
The act provideth, that every peer fo ſummoned and appearing ſhall vote 
in the trial. By voting in the trial, muſt (he ſays, as he apprehends) be 
meant voting throughout the trial, voting as a competent judge, in every 
queſtion that ſhall ariſe during the trial; and above all, in the grand 
queſtion for condemnation or acquittal. Now upon this laſt queſtion 
the biſhops cannot vote. Tho' it hath been reſolved, and practice hath 
eſtabliſhed the rule, that in a proceeding in full parliament in a caſe of 
blood, they may if they chuſe it, vote upon all previous queſtions. But 
in a proceeding in the court of the high ſteward, which he conceives this 
clauſe of the ſtatute had principally in contemplation, and to which no 
mere ſpiritual lord was ever ſummoned or could be, no queſtion but for 
acquittal or condemnation is the ſubject of any vote. For in all points or 
hw or practice, the high ſteward gives the rule, as fole judge in the 
court. — To conclude this head, the act may (he ſays) with propriety. 
enough be ſaid to regulate the proceeding in both courts, that of the 
4h ſteward, and that in full parliament ; but it doth not alter the na- 
te and conſtitution of either. Conſequently, it doth not give to the 
lords ſpiritual any right in cafes of blood, which they had not before. 
hr Gru E r e | 3 
9. Dr. Cibſon faith, The lords ſpiritual enjoy the ſame legal privileges Whether they 
(trial by peers excepted, if they have not that alſo) that the temporal ſhall be tried 
barons do enjoy; as to have a day of grace; hunting in the King's. fo- by the tore: in 
reſts; and the like. Cit. 133. Tr. per pais. 10. hs ace lu 8 
| Sir Vm. Staundforde faith thus: Ducheſſes, Counteſſes, and baroneſſes 5 
hall be tried as peers of the realm; but fo ſhall not biſhops: for none 
vt the ſtatutes relating thereunto have been put in ure to extend to bi- 
s, albeit they enjoy the name of lords of parliament ; for they have 
| FE. | * 
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$ not this name by reaſon of nobility, but by reaſon of their office, and have = 
| not à place in par liament in reſpect of their nobilicy, but in reſpect of 
Þ = eir e Viz, the Ancient baronics s anne: ed to their dignities, 

5 1058 51. ſuch ; J L vory lord of par! ament, "and Gs hath: voice in 

i - pathament, and is caller iy thercunto by the King's writ, ſhall not be tied 

* by his peers, but only ſuch as ſit there by reaſon of their nobility, as 

BY dukes, marquiiles, counts, viſcounts „ Or barons; and not ſuch a are 

5 lords of parlig ment by reaſon of their baronies whic h they. hold 

# richt of the church, as archbiſhops and biſhops, and in time alt fon 

1 21 bbots and priors - but they Ih. ul be tried by the country, that Js „ hy 
=o: | Fecholders, for that oy” are not of the degree ot e 1 Iiſt. 31, 
= . 15 3 ust. 30. | 

1 oo TON: Fa, ar the manu: 1 before quoted, ſays, th lat the bios 

|: . in reſpect of Ftheir perſons, are not hos Ons, nor to be tried as bar ns. | 

„ - Bhd the late Mr Aude, 11-4 manulc! 57 now in the Britih Mufeum, 

F concerning the Antiquity of palſing bills in pariiament, ſpeaking: of 5 | 


ter of biſhops, 1 lays, that out of parliament, their honour not b. 

b 5 critable, they are to be tried by ordinary frecholders. 
On the other hand, Mr Hawkins obſerves as follows: It is mw h 
W a gs 1 5 Staundforde and Coke, that thoſe who are lords of parliament, not 11 
=—_ +. reſpect of their nobility, but of their baronics which they hold 5 
5 crown, as biſhops now do, and fome abbots and priors did formers, a. 
not within the intent of magna charta, to be tried by the beat. And 
Selden ſeems clear, that this. is the only privilege which biſli- ps have not 
in common with other peers, And thoſe who leem moit for the contrary 
opinion, admit that the law hath been generally fo taken. Neider 0 
they produce any precedent, where a bi ſho p or abbot hath been tried by 
the pecrs upon a commiſſicn ; but on the contrary admit that there Ir re 
precedents of their being tried by the country, Or a jury. And it is f 
by others, that there are divers precedents of this kind; yet Selden, wi 


Ft) : 
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his utmoſt diligence, ſeems able to produce but two, wink clearly and 
fully come up to 5 point, VIZ. thoſe of archbiſhop Le anmer and biſho; ?) 
Fiſher. However it ſeems to be agreed, that while thc parliament :5 
fitting, a biſhop Mall be tried by the Peers. 2 Haw. 424. „ 
Finally, lord chief baron Gilbert, in his treatiſe on the court of ( 
chequer, page 40, ſays thus: The biſhops generally claimed an © 
cleſiaſtical privilege, to be tried only by the archbiſhop as their ordinary 
therefore. in the caſe of Mark biſhop of Carliſſe, where this challenge 
was made of the liberties of the church, and 1 he did not chai- 
lenge his peerage. And ſo was the caſe of Fiſher, biſhop of Rochel! ſet in 
Henry the eighth's time. For er would not make any chalienge to be 
tried by their peers; for that would have admitted a temporal Jurte 0 
So by non-uſer of any right of being tried by their peers in capital e cal 
theſe biſhops, who held | per baroniam, and had conſequently a privikg 


70 have ſuch a trial, totally loſt the lame, and are tried by a Comme 
zury.” | 


2, Prehn“ 


Biſhops. e . = 
10. Prelates are included by name in the ſtatutes which give the actions Biſhops inclu- 
„m) an 

1 pe Ly It OR RES np tg T2 333 F magnatum 

I. None but the king's courts of record, as the court of common What 3 

pleas, the king's bench, juſtices of gaol delivery, and the like, can write may write to 

to the biſhop to certify baſtardy, loyalty of matrimony, and the like ec- the biſhop to 


cleſiaſtical matter; for it is a rule in law, that none but the king can write ©© tify baſtar= 


155 1 : : an, 5 1 dy, and tne 
to the biſhop to certify, and therefore no inferior court, as London, Nor- bie. | 


wich, York, or any other incorporation; but in thoſe caſes, the plea muſt 
be removed into the court of common pleas, and the court muſt write to 
the biſhop, and then remand the record. And this was done in reſpect 
of the honour and reverence which the law gave to the biſhop being an 
eccleſiaſtical judge, and a lord of parliament. 1 Inf. 134. 


V. Spiritualties of biſhopricks in the time of vacation. 


1. When a biſhop dies, or is tranſlated, or is employed beyond the What is meant 
ſeas in negotiations for the ſervice of the king and kingdom; the law by guardian 
takes care to provide a guardian as to the ſpiritual juriſdiction, during o the ſpirity- 

\ ſuch vacancy of the ſee or remote abſence of the biſhop, to whom pre- an 
ſentations may be made, and by whom inſtitutions, admiſſions, and the 


luke, may be given: And this is that eccleſiaſtical officer, whether he be : 


the archbiſhop, or his vicar general, or deans and chapters, in whom- 
ſoever the office reſides, him we commonly call the guardian of the ſpi- 


2. By the canon law, the dean and chapter are guardians of the ſpi- Who fhall be 
ritualties during the vacancy. And it hath been allowed, that of com- Hog 
mon right they are ſo at this day in England, and that the archbiſhop P2446 
hath this privilege only by preſcription or compoſition. 2 Inſt. 15. 
c noi aol oa Fas ts 


And divers deans and chapters do challenge this by ancient charters | 

trom the kings of this realm, God; 99.:”. 8 
But now generally here in England, during the vacancy of any ſee | 
within his province, the archbiſhop is guardian of the ſpiritualtics (as 
hath been ſaid) by preſcription or compoſition z whereby all epiſcopal 

rights of the dioceſe belong unto him, and all eccleſiaſtical juriſdiction is 

exerciſed by him or his commiſſioners, for that time. God. 39, 42. 


Hl. Fam. a. . © ) 
But when an archiepiſcopal ſee is vacant, the dean and chapter N 
dioceſe are guardians of the ſpiritualties; that is, the ſpiritual juriſdiction 

of his province and dioceſe is committed to them. Ged. 41, 
And byfthe 25 H. 8. c. 21. when the ſee of the archbiſhoprick of Can- 
terbury is void, the guardian of the ſpiritualties ſhall grant faculties li- 

cences and diſpenſations (throughout both provinces) as the archbiſhop 
might have done. /. 16. 5 


3. The guardian of the ſpiritualties hath all manner of juriſdiction of His power. 


the courts, as the power of granting licences to marry, probate of wills, 
Vor. I. ö 5 and 
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and nn indien of inteſtates eſtates, during ſuch vacancy; . and all of 
granting admiſſions and inſtitutions: but he « cannot, as ſuch, conſecrate | | 
or ordain, or aps to vacant benefices, or confirm a leaſe. Cd. 5 


e 39. Wood b. 1. 
An! perqui- 4. And he hall have the -ercuiſices that happen by the execution of -- 
fire, ſuch power, until the new elected biſhop may by law execute the fame, 

5 To „ on | 
Wien ie 5. After election and contleraccinn (and not betete) ihe biſhop i 18 Fully | 


power cesſett inveſted with a right to exerciſe all ſpiritual juriſdiction; and conſe- 


. chen che . of che ee of che ſpiritualtics ceaſeth, 


Vi Tompralic of biftupricks in | the time of vacation. 


Win! boos A biſhop” $ temporalties are all ſuch things as the biſhops have by 


by temporal: __ from the king, as caſtles manors lands tenements tithes and fuch 
ties. other certainties, of which the king 18 anſwered e the vacation. 
Wat at}. c. 40. | 


| Who hath the 2. The cuſtody of the temporalties of every at chbiſhoprick ant biſhop- | 
caltody of the rick within the realm, and of ſuch abbies and priories as were of the 
Jemporatnes. Rings foundation, after the ſame became void, belonged to the king 


during the vacation thereof, by his prerogative : for as the ſpiritualties 
belonged during that time to the dean and chapter of common right, or 
to ſome other eccleſiaſtical perſon by preſcription or compoſition ; ſo the 
temporalties came to the king, being patron and protector of the church, 

in ſo high a prerogative incident to his crown, as no ſubject can claim 
the temporalties of an archbiſhoprick or W when 1 fall, by 

grant or preſcription. 2 Vit. 15. 


5 Who hath the 3. And upon the filling of a void Lithoprick. not che new biſhop, but 


prove eres, the king by his prerogative, hath the temporalties thereof, from the time 
during the 


| Vacation. | 


that the ſame became void, to the time tat the NEW e ſhall receive 
them from the king. Watf. e, 1 ðͤ 
And by the ſtatute of the 17 Ed. 2. . 1. % %. The king ſhall have 1 
eſcbeats of lands of the freebolders of archbiſhops and biſhops, 85 ſuch le- 
ants be attainted for felony in time of vacation, whilft their temporaltis 
were in the king's hands to give at his Pleaſure, ſaving to ſuch prelates lte te 
ſervice that thereto is due and accuſtomed. 

Accordingly, the temporalties being in queen Elizabeth's hands, . a 
copyhold eſcheated; which was granted by the e and it-was held to 
be good. E. 42 EI. Cavert's cafe. Cro El. 734. 

Undoofeining 4. By the 1 Ed. 3. ft. 2. e. Becauſe before this time, in the time if 


ol the tempo- king Edward father to the king that nom is, the king by evil counſellors 


ralties, the 


- bithop being _ cauſed to be feized into his hands the temporalties of divers biſhops, with all 


living, _ their goods aud chattels therein found, without any cauſe, and the ſame hes 
in his hands by a long ſeaſon, and continually thereof ak the profits, 10 ler 


© 4 cat ene of the ſame 2 Ls an en of all their chattels 
monor 


Biſhops. 


tanors parks and woods ; the king will and grantet, that from bencefort 5 


Mt ſhall not be done. 


By the 14 Ed. 3. K. 4. , . We will and grant, that from henceforth 


we nor our heirs ſhall not take, nor cauſe to be taken into our hands, the tem- 
poralties of archbiſhops biſhops abbots priors or other people of holy church, 


of what eſtate and condition they be, without a true and juſt cauſe, accord. 


ing to the law of the land, and judgment thereupon given. 


"By the 25 Ed. 3. ſt. 3. c. G. Becauſe the temporalties of archbiſhops ant 
 Liſhops have been oftentimes taken into the king's hands, for contempts done 


ts him upon writs of quare non admiſit, and likewiſe for divers other cauſes, 


cobereof the prelates have prayed the king that no ſuch taking ſhall from 


henceforth be made , the king will and grauteth, that the juſtices «who ſha!l 
_ vive gudgment againſt any prelate in ſuch caſe er the like, "foall receive for 
the contempt ſo gudged a reaſonable fine at the time of the judgment if the 


parly offer the ſame, 6. ohe, 0100 ore. the Judgment” at what time the party 


will offer himſelf. 


162 


5. Ranulph, A ARE to Loo William Rufus, and Acres by him Committing 


5 biſhop of Durham, was a factor for the king in making merchan- 

dize of church livings, inaſmuch as when any archbiſhoprick biſhoprick 
or monaſtery became void; firft, he perſuaded the king to keep them 
void a long time, and converted the profits thereof ſometime by letting, 
and ſometime by ſale of the ſame, whereby the temporalties were exceed- 
_ ingly waſted and deſtroyed : ſecondly, after a long time no man was pre- 
ferred to them by delivery of the ring and ſtaff, by livery of ſeiſin, freely, 


as the old faſhion was, but by bargain and ſale from the king, to him 
that would give moſt ; by means whereof, the church was ſtuffed with 


unworthy and inſufficient men. 2 Iuſt. 15. 


But by the great charter, 9 H. 3. it is | enafted as follows : The ghar- 
dian, ſo long as ; be ſhall have the cuſtody of the land of an heir within age, 


foall keep up the houſes parks warrens ponds mills and other things pertain— 

ing to the ſame land, with the 1]/nes of the ſaid land; and he fhall deliver to 
the heir when he cometh to bis Full age, all his land fared with plovels and 
all ether things, at the leaſt as he received it. All theſe things Hall be ob- 


Jerved in the cuſtodies of archbiſhopricks bijhopricks abbeys priories churches 
and dignities SN which @pper tain unt 165 e (bis, that e wa | 


all not be fold. C, Bo. 


Shall not be fold 1 Fleta faith, that the ROE ſhall. not be ſold nor let to 
farm; yet the king may commit the temporaltics of them during the 
Vacation, as by the ſtatute of the 14 Ea. 3. (hereafter ON: do th. 
appear. 2 Inſt. 15 

By the ſtatute * the 2 Eg. 1. c. 21. In right of lands of beirs 1 
within age, which be in ward of their lords, it is provided, that the guor- 
@uns ſhall keep and ſuſtain the land, without making Gofhruction of any thing, 


and that of ſuch manner of wards ſhall be done in all points 49 is contgin. d in 


the preat charter, and that it be ſo uſed from henceforth. And in the Jane 
manner ſhall archbiſhop! icks brjÞ opricks abbecies bur ch P and al, ee 
"ties be 4p in time of vacation, | 


14 
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waſte, during 8 
the vacation. | 
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By che 14 Ed. 3. |. + Beat that in the petition of the prelates and 
tay it is contained, that eſcheators and other keepers, in the time of vacg. 
tion of archbifhopricks biſhopricks and other prelaties, baue done great waſte 
and deſtruction; we will and grant, that at all times from henceforth, when 
ſuch voidances ſhall happen, that our eſcheators and the eſcheators of our heirs = 
which for the time ſhall be, ſhall enter and cauſe to be well kept the ſaid wid. 
ences, without doing waſte or deſtruftion in the manors warrens parks ponds 
or woods; and that they ſell no underwood, nor hunt in the parks or warren, 

nor fiſh in ponds nor free fiſhings, nor foal] rack nor take fines of the tenants, 

free nor bond; but ſhall keep and ſave as much as pertaineth to the {il 

vocidances, without doing harm, or ary manner of oppreſſion. And if the dnn 

and chapter of churches-cathedral Priors ſubpriers prioreſſes ſubprioreſſes and 
co vente of prelacies abbies or priories, whoſe voidance pertaineth to us and ur 
heirs, will render to us and our heirs the value of the ſaid voidance, as «ther 
will reaſenably yield, then the chancellor and treaſurer ſhall hade potter to lot 
to them the ſaid voidances by good and ſufficient ſurety, ſo that they ſhall have 
| the ſame before all other, wielding to us the value of them, according as ſhall 
be found by remembrances of the exchequer, er Ly inqueſt to be taken upon the 
ſame if need be, without making fine. And in caſe they will net accord t? 
yield to the valle, nor find ſuch ſurety; then the chancellor and tregſurer jhall 
cauſe to be ordained the good preſervation of ſuch voidances by eſchrators or 
other ſufficient keepers to anſwer the king of that to him pertaineth reaſcnably, 
without doing waſte or deſtruclion, or other thing which may turm in d:ſheriſon 
of the churches whereof ſuch voidances ſhall happen. c. 4. N 
And we do grant full power to our ſaid cathy end rains: which 
taking to them other of our council ſuch as to them ſhall ſeem beſt to be taken, 
by good information of remembrances of the exchequer and other informatitns 
4 to them ſpall ſeem beſt ſhall let the vacations of archbifhopricks biſhopricks 
_ adbacies Priories and ether houſes whoſe voidances pertain unto us, to the dean 
and chapter prior or ſubprior prioreſs or ſubprioreſs and covent, to yield a 
certain of every voidance by the year quarter or month during the vacations, 
according as to them ſhall feem beſt, without making any fine, ſo that no d. 
 cheator nor other miniſter, in the lime of vacation, ſhall have cauſe to entern 
meddle to do any thing, which ſhall be in prejudice of the churches, bert. 
of ſuch voidances fhall happen: ſaving tr 15 and to our heirs, the knights 
fees, advowſons of OO e/cheats, wards, marridges, Tele, and ſervices 


of the ſaid fees. 


Remedy for 6. By the 52 VJ. 4 c. 28. it is provided, that if any Wrongs or treſpaſs 
" the ſaccefior, be done to abbets priors er other prelates of the church, and they have ſued 


for walte done heir right for ſuch wrongs, and be prevented with death Pd  Judgmen! 


5 me ee given therein; ther ſuc ers ſoall hade their actions to demand the goods f 
is ple eceſ 


1 their church out of the fands of ſuch trefpaſſers. Moreover, the ſucceſſors 


ſhall have like action for ſuch things as were lately withdrawn by ſuch %% 
tence from their houſe and church, before the death of their predeceſſors, tho 
Heir ſaid predeceſſors did no! 2 ue their right during their lives. And if am 
 antrude into the lands or tenements of ſuch religious perſons in the time of . 


cation, of which lands their proveceyors died fen as in the right of ther 


hurts, 


CA 


church, the fucceſſors ſhall have a crit to recover their ſciin. And damages 
| ſhall be awarded them, as in affiſe of novel diſſeiſin is c to be. 


It is provided]! There were two miſchiefs at the common law (as many 
Aid hold); the firſt, that if goods were taken away in the life of the pre- 
_ deceffor, after his death the ſucceſſor had no remedy for ſuch treſpaſſes; 
and the other miſchief was, that if in time of vacation any intruſion were 
made, the ſucceſſor had no remedy to recover the land with damages, 
tho! thereof his predeceſſor died ſeiſed: and both theſe are remedied by _ 
Abbots priors or other prelates] The word prelates being placed after 
abbots and priors, who are inferior to archbiſhops and biſhops, lord Coke 
ſuppoſeth, that theſe laſt are not comprehended in this act, and labours to 
prove chat they are not. But Titzherbert is of a contrary opinion, and 
includes archhiſhops and biſhops in the word prelates, and alſo in the 
words [/ juch religious perſons] in the latter clauſe; and ſays, that the bi- 
ſhop ſhall puniſh a treſpaſs done in time of vacation of the biſhoprick, 
in cutting down of trees and the like, for of right the king cannot cut 
ſuch trees; but for hunting in the parks, or fiſhing in the piſcarics, it 
ſeemeth the ing ought to have the action for the treſpaſs done in the 
time of the yacancy : But if they do deſtroy all the fiſh within the fiſh- 
pools, or kill all the deer in the parks, in the time of the vacancy; it 
ſeemeth reaſonable, that by this ſtatute the ſucceſſor have an action for 
ſuch treſpaſs. Gi. 655. d oO nts 
Lately withdrawn] Yet if the taking of the goods were long before 
ſuch death, the ſucceſſor ſhall have an action of treſpaſs by this ſtatute. _ 
. When a new biſhop is made, he may not de jure before his conſecration When the cuſ- 
claim the temporalties of his bſhoprick, altho' that ex gratia the king by tody of the _ 
his letters patents may grant them unto him after his confirmation, and 3 
before his conſecration, and the grant then made is good: But after that“ ? 
he 18 conſecr ated inveſted and inſtalled, he may {tie for his temporalties e 
out of the king's hands by a writ directed to rhe eſcheator. Yet upon 
ſuch writ, the temporalties are not de jure to be delivered, until the me- 
tropolitan hath certified the time of his conſecration. altho* that the free- 
hold of the temporalties be in him by the confecr-uon. Watt. c. 40. 


Vir. Arebbiftops juriſdiction over their provincial biſhops 


I. The archbiſhop hath two concurrent juriſdictions, one as ordinary General powet 
Or biſnop within his own dinceſe, the other as ſuperintendant throughout of the areh bi- 
his whole province of all eccleſiaſtical matters, to correct and ſupply the op. 
defects of Other biſno fs fp — 
2 FB y a canon of Edmund archbiſhop of Canterbury, There jhall be in preſentment of 
every deanry, two or three men, having god before their eyes, who ot the com- the exceſſes of 
nand of the archbiſhop or his official, ſhall preſent unto them the publick exceſſes biſbops. 
of prelates and other the clergy. Lind. 277. 5 
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Whether he 
can proceed to 
deprivation. 


Biſhops. 
Ne o three men]. w. hich office devolved afrerwar ds upon the church. 
wardens, Lind. 277. | 


I every dearry] That 18, rural Jennty.. id. 5 


His official] Who hath the ſame e e with ol archbiſhop him. 
ſelf, at leaſt! in thoſe things which c concern his metropolitical Jurifuiction, 


Lindo. 277. 


Publicł exceſſes] F hat is, notorious ; F whereof great and publick i inte. : 


; ny. doth ariſe. id. 


O the prelates] To wit, 1 . who 8 as "they are his fuf-. 
fragans, are ſubject immediately to the archbiſhop and his ac and 


alſo the officials of the ſame biſhops. id. 


| Archbiſhop's | 
viſitation of 


diſhops. 


And other the clergy} viz. ſubject to the fad: ſulfragats,. : i. 0 
3. If the archbiſhop viſit his inferior biſhop, and inhibit him during 
the viſitation; if the biſhop hath a title to collate to a benefice within Th & 


dioceſe by reaſon of lapſe, yet the biſhop cannot inſtitute his clerk; but 
the clerk ought to be preſented to the archbiſhop, and the archbiſhoy | 1 


do inſtitute him, by reaſon that during the inhibition, the r. s Power 


of nee bs is ſuſpended. Cod. 19. 


There ſeemeth to be ſome confuſion in the 8 concerning the 
4 or depriving of a biſhop. The truth is, depoſing is one thing, 5 
and depriving is another thing very different. Depoſition implies the raking 


away, or putting him from the office itſelf, or degrading him from the 
order of biſhop; deprivation only takes from him the exerciſe thereof in 
ſuch a particular dioceſe, leaving him till biſhop as much as he was be. 


tore, and only vacates his promotion. 


As to the former of theſe, the power of depoff "ne, Dr Ali ſays, hs 


by a canon of the council of Lateran, biſhops cannot be depoſed by their 
metropolitans, without the pope's leave or licence ſo to do; even as a 
biſhop cannot by his power alone depoſe any clerk from his orders, t tho“ 
he may by himſelf give a perſon orders. Ayl. Parerg. 124. 


And Dr Godolphin fays, that the conſecration of a biſhop is charafter 
indelebilis: inſomuch that altho' it ſhould fo happen, that for ſome juſt 


cauſe he ſhould be deprived or removed from the ſee, or ſuſpended s 
officio et beneficio, both trom his ſpiritual juriſdiction as to the exerciſe and 
_ execution thereof, and alſo from the temporalties and profits of the bi. 


thoprick ; yet he ſtill retains the title of a biſhop, for that it is ſuppui*' 


the order it ſelf cannot abſohately be taken from him. God. R. 
Can. 49. 


But as to Feen Dr Ayliffe 4 that in England an archbi op 
may deprive a biſhop, if his crime deſerves fo ſevere a puniſhment ; in] 
that it is ſaid in the canon law, that a biſhop who is unprofitable to nis 


diloceſe ought to be deprived, and no coadjutor alligned him, nor Thall Ee 
be reſtored again thereunto. Ayl. Par. 124. 


And Dr Gibſon delivers i it abſolutely, thar the archbiſhop has " right o 


f deprive a ſuffragan wuſhop ; ö and for che fame 1 ret ers to the caſe of Lich 


* | oh 


Bishops. 


znd Dr Watſon biſhop of St David's, E. 11 W. which was thus: Lucy 

promoted a ſuit ex officio before archbiſhop Tenniſon, in a court held at 
Lambeth before the archbiſhop himſelf in perſon (who called to his aſ- 
ſiſtance fix other biſhops), for ſimony and other offences. And the biſhop 

of St David's moved the court of king's bench for a prohibition : and the 


ſuggeſtion wa 


Firſt, That it doth not appear, that the biſhop of St David's was cited 


to appear in any court whereof the law takes notice; for the citation 1s, 


| that he ſhould appear before the archbiſhop of Canterbury or his vicar 


general, in the hall of Lambeth houſe ; which is not any court whereof 
the law takes notice: for the archbiſhop hath the ſame power over his 
ſuffragan biſhops, as every biſhop hath over the clergy of his dioceſe ; 


but no biſhop can cite the clergy before himſelf, but in his court; 
and therefore the citation ought to have been here, to appear in the. 
arches, or ſome other court of the archbiſhop. But it was anſwered, that 


without doubt the archbiſhop hath juriſdiction over all the clergy, as 
well biſhops as others, within his province: And for that was cited the 
caſe of Dr. Wood biſhop of Litchfield and Coventry, who in the year 
1687 was ſuſpended by. archbiſhop Sancroft for dilapidations, and tv: 


profits of the biſhoprick. were ſequeſtred, and the epiſcopal palace was 
_ rebuilt out of them; and he died under that ſequeſtration: And there. 
was cited allo the cafe of. Marmaduke Middleton bithop of St. David's, 


who in the year 1582 was ſuſpended by the high commiſſioners (who had 


not any new, or greater juriſdiction than the. archbiſhop) for miſappli— 


cation and abuſe of the charity of Brecknock (which was one of the 


crimes of which this preſent biſhop: is alſo accuſed). And Holl chief 
_ Juſtice ſaid; The admitting of that point of the juriſdiction to be diſputed, 
would be to admit the. diſputing of fundamentals, which the counſel of 
the other ſide attempt to ſubvert, not duly conſidering the reſpect due to 


the primate and metropolitan of England; for the archbiſhop of Canter- 


bury has without doubt provincial juriſdiction over all his ſuffragan biſhops, 
which he may exerciſe in what place of the province it ſhall pleaſe him 
and it is not material to be in the arches, no more than in any other 

| Place; for the arches is only a peculiar, confiſting of divers pariſhes in 
London, exempt from the biſhop of London, where the archbiſhop of 


Canterbury exerciſeth his metropolitical juriſdiction, but he is not confined 
to exerciſe it there: And the citation is here to appear before the archbiſhop 


aimſelf, or his vicar general, who is an officer of whom the law takes no- 


ice; for the vicar general in the province is of the ſame nature as the 


chancellor in every particular dioceſe; and the dean of the arches is the 


Vicar general of the archbiſhop in all the province. 


th 


f 3 being incumbent of the church of Boroughgreen in the county 
Cambridge, covenanted with William Brookes for two hundred gui- 
| ON ne . — W 


Secondly, It was urged by the counſel of the biſhop for the prohibition, 

at the matters contained in the articles exhibited againſt the biſhop be- 

tore the archbiſhop were of temporal cognizancc, and not cognizable 
before the archbiſhop : The firſt of which articles was, that the biſhop of 


16 


pay 
7 : 


PPP or what 
* e 


168 


neas, to make him his curate, and to reſign to him his rectory, when he 
ſhould be requeited to do it. But by Holt chief juſtice, ſimony is an of. 


cording to the 1 W. and yet certified under his epiſcopal ſeal that he had 
the ſtatute of the 1 /. at common law, being a breach of the ſtatute. 


and then the metropolitan may proceed againſt a biſhop, if he doth not 
obey the ſtatute in this point, f 


Pas, that he had ordained a man under age; that the biſhop made his 
defence and ſaid, that the churchwardens had certified to him that he 


forged, for the ſaid churchwardens did not certify, and one of them coul 


Wichops. 


fence by the canon law, of which the common law doth not take notice 
to punith it; for there is not a word of /mony in the ſtatute of Elizabeth. 


but of buying and ſelling: Then it would be very unjuſt, if eccleſiaſt ! 
perſons might offend againſt their eccleſiaſtical duty in ſuch inſtances, of 


S 


which the common law cannot take notice to puniſh them, and yet the 


king's bench ſhould prohibit rhe ſpiritual court from inflifting puniſhment 


according to their law : The clergy are ſubject to a law different from that 
to which laymen are ſubject; for they are ſubject to obey the canons; for 
the convocation of the clergy may make laws to bind all the clerks, but 
not the lay people; and if the clergy do not conform themſelves, it wil 


ve cauſe of deprivation. 


Then the counſel for the biſhop ſaid, that another article againſt the 


biſhop was, that he took exceſſive fees, for conferring orders, inſtitutions, 
_viſitations, and the like; which amounts to extorſion: and therefore h 
_ punutthable by indictment at the common law; and the rather, becaut 


they ſhew cuſtom for the ſaid fees, and the ſpiritual court cannot try cu- 


tom or not- But it was anſwered, and agreed to by the court; that theie 

_ offences in the ſpiritual court, and by the canon law, are ſimony. And 
by Holt chief juſtice; by the canon law, and of common right, no parſon 

_ ought to take any thing for chriſtening of children, burials, or the like, 

but by cuſtom they are allowed to take ſomething ; and procurations are 
ſuable only 1n the ſpiritual court, and are merely an eccleſiaſtical duty ; and 

it is a queſtion, whether the taking more for them than ought to be taken, 

can be extorſion at common law; and in the preſent caſe, the matter ot 


cuſtom is not in queſtion, for then they ought to have laid a poſitive cuſtom 


to take ſuch a ſum, which is not here, but only that he took more than 
the uſual fees : but if the cuſtom had been laid, it ſeemed to him, that 
à prohibition would not have lain; becauſe it concerns mere eccleſiaſtical 
_ perſons and rights, and therefore may be founded upon their eccleſiaſtical 
JJ. ep rn» 
TI u!uhen the counſel for the biſhop ſaid, that another article againſt him 


was, that he ordained a man, and did not adminiſter to him the oaths ac. 


taken the oaths, whereas he had not taken them ; which is puniſhable by 


But to this it was anſwered by the court, that the ſtatute hath made it 
now part of the office of a biſhop, to tender the oaths upon ordination | 


af or proceeding contrary to his office 0 
bithop. | = | | | 


Then the counſel for the biſhop argued, that another article againſt him 


of full age; to which the promoter anſwered, that the certificate u. 


3 | not 


JJ oct ooo 68 „„ 
As to the firſt; Holt chief juſtice and the reſt held, that an archbiſhop 
| hath power over his ſuffragan biſhops, and may deprive them; that tho” 

there may be a co-ordination amongſt the biſhops jure divine, yet there 


Biſhops, 


not write; ſo that this article imports forgery, and therefore examin- 


able and puniſhable at the common law; and ſince the act of uniformity 


| hath altered the law, they ought to proceed on the ſaid act, for ordaining 
under age. But the court ſaid, that the diſtinction which would anſwer 
_ almoſt all theſe objections, was this; that as to what relates to the office 
of biſhop, and is againſt his duty as a biſhop, the ſpiritual court may 
| proceed againſt him, to deprive him, but not puniſh him as for a tempo— 
ral offence : In Caudrey's caſe, 5 Co. upon a ſpecial verdict found it a. 
_ peared, that Caudrey was deprived for preaching againſt the common 
| prayer and tho” there was other puniſhment appointed by the ſtatute, 
and not deprivation until the ſecond offence, yet it was held, that the 
- ſpiritual court might proceed by their own law, and deprive him for the 
firſt; it being againſt the duty of his office as a miniſter, and they having 


power to purge their body of all ſcandalous members. 


Another article was, for the abuſe of the charity at Brecknock, and 
for putting out the {choolmaſter there, and for deraining a deed of exem- _ 
plification. 7 And a prohibition was granted as to this article, but denied | 


as tothe reſt; L. Rn. Ai, 1 


160 


A prohibition being denied, the archbiſhop went on, and many ſcan- 


dalous things were proved againſt the biſhop of St David's, to the ſatis- 
faction of the court. But when they were going to give judgment, the 
biſhop, tho? he had waved the privilege of his peerage, and had gone on 
ſubmitting to the authority of his judge, yet then reſumed his privilege, 
No regard however was had to this plea, ſince it was not offered in the 
firſt inſtance : and the archbiſhop pronounced a ſentence of deprivation. 
2 Warn, 656. 8 „„ 8 0 . 


__ _ Upon this, the biſhop of St. David's appealed to the delegates: and 
perceiving that they were of opinion to affirm the ſentence, he moved 
again for another prohibition to be granted to the commiſſioners delegate, 

to ſtay their proceedings in the appeal from the ſentence of the archbi- _ 
ſhop; upon a ſuggeſtion, 1. That by the canon law, the archbiſhop _ 


alone could not deprive a biſhop. 2. That the delegates refuſed to ad- 


is a ſubordination jure ecclefiaſtico qua humano , not of neceſſity from the 


nature of their offices, but for convenience: and for what other purpoſe 

have archbiſhops been inſtituted by eccleſiaſtical conſtitutions ? The 
power of an archbiſhop was very great here in England anciently; and 
he had the ſame juriſdiction of ſupremacy, as the patriarchs of Conſtan- 


tinople and other places. The pope uſed to call him alterivs orbis papam, 


and he exerciſed the ſame juriſdiction with him. Theodore, who was 
archbiſhop not long after Auſtin, deprived Winifred biſnop of York, Kk 
for the {aid ſee was not then metropolitical, but ſubject to the archbiſhop 


of Canterbury ; and yet at the ſame time there was a council held, and 


Seda commends Theodore for it. But afterwards, in the time of Henry 
OR | 5 0 the 


Vor, . 8 8 . 
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' Biſhops, 


the firſt and king Stephen, the pope uſurped the authority of the archbi | 


ſhops; in exchange for which, they became /egati nati of the pope. And 


that is the reaſon why this practice cannot be found to have been put in 


_ uſe for ſo long time. But at this day, by the act of Hey. 8. this Jurifdic- 


tion is reſtored. It was always admitted that the archbiſhop had metro- 
political juriſdiction, and the biſhops ſwear canonical obedience to him; 
and where there is a viſitatorial power, there is no reaſon to queſtion the 


power of deprivation ; for the ſame ſuperiority, which gives him power 


10 paſs eccleſiaſtical cenſures upon the biſhops, will give him power to 
deprive, it being only a different degree of puniſhment for a different 


degree of offence. And to queſtion che authority of the archbiſhop, is 


to "queſtion the very foundations of the government. But Holt chief 
juſtice ſaid, that tho' he was fully ſatisfied that the archbiſhop hath ſuch 


juriſdiction; yet he would not make that the ground of denying a pro- 


hibition in this caſe : The matter of the ſuggeſtion is, that the archbiſhop 
is reſtrained by the canon law, from proceeding without the aſſiſtance of 


others: whether he be ſo or not, is matter proper for the conuſance of the 


delegates upon the appeal, but is no ground to prohibit them from proceed- 


ing; and it is without precedent, to grant a prohibition to the eccleſiaſti- 
cal court, becauſe they proceed chere contrary to the canons. 


Then it was moved, that the court would grant a mandamus to the de- 
legates, to admit the biſhop's allegations : and it was compared to the 
caſes where they grant mandamus's to compel the granting of probates of 
wills, or letters of adminiſtration. But by Holt chief juſtice, The king's 


bench cannot grant a mandamus. to them, to compel them to proceed : 


according to their law : Indeed mandamus's are grantable to compel pro- 
bate of wills, becauſe it concerns temporal right; and to compel the 


. granting of letters of adminiſtration, becauſe the ſtatute directs to whom | 


they ſhall be granted. Bur in the preſent caſe a mandamus was not 
granted. | 


Upon the whole, a reh in was denied by the court; and they or- 


dered that the {ſuggeſtion be entred on record, that the court mignt en. 


ter their reaſons of denial. L. Raym. 5: 
After which denial of the prohibition, the biſhop 1 St. David's peti- 


Hd the lord chancellor Somers, to have a writ of error upon this de- 


nial of the prohibition. | Who having ſome doubt, whether it would lie 
or not, referred it to the then attorney general; who certified his opinion 
to be, that a writ of error would lie in this caſe. 


Upon which, the ſug- 


geſtion was entred upon record, and the denial of the prohibition; and 


che writ of error was granted, and the whole record brought by the chief 


zuſtice into parliament. And afterwards, upon hearing "of his Opinion, 
the lords of parhament were of opinion, that a writ of error would not 
lie in this caſe. 

And lord Raymond 11 that lord chief Tallice Holt 911 TED if the 


lords had been of opinion, that the prohibition ought to have been grant- 
ed, yet he never would have granted it. L. Raw: 545.4 


And 


Wilhops. 
7 And Dr. Watſon was afterwards excommunicated for non- payment of 
coſts; and in Michaelmaſs term in the 1 Au. was brought into the court 
of king's bench upon an habeas corpus directed to the ſheriff of Middle- 


e oy "order to be diſcharged. To which writ the ſheriff made a long 
return, in which the fgnificavit and excommunicato capiends were ſhewn at 


large; by which it appeared, that the defendant was in cuſtody of the 
\ ſheriff, being arreſted upon an excommunicato capiendo, being excommu- 


nicate for non-payment of coſts, in which he was condemned by the com- 


miſſioners delegate. And the return of the habeas corpus being filed 


(tho' the defendant was informed that the /gnificavit was bad, and that by 
exception taken to it he might be diſcharged) his counſel offered a plea 
ingroſſed, and ſigned by counſel, that he long before, and at the time of 


the proſecution was, and now 1s biſhop of St. David's ; ; that he was ſum- 


moned to parliament in the ſeventh year of king William, and fat there 


| as biſhop, as appeareth by the record; and fo concluded i in abatement, 


| becauſe a capras doth not lie againſt a peer. And the intent of this plea 


was, to have the judgment of the king's bench upon it, and upon the 


faid judgment to bring a writ of error in parliament, where he hoped to 
have judgment in his favour as to the right of the biſhoprick, of which 
| he was deprived by the archbiſhop. And therefore his counſel inſiſted, 


that their plea ſhould be received, and that they were ready to try it with 


the attorney general, whether the defendant was biſhop or not ; and that 
if he 1s biſhop, as they ſay he is, then a capias will not lie againſt him, 
becauſe he is a peer of parhament. But the court refuſed at rſt to re- 
cecive the plea, 1. Becauſe the defendant is not in N of the marſhal , 


and therefore 15 cannot plead ſo as he has here. 2. He hath not m 9 8 


_ eny concluſion to his plea, and therefore the court doth not know what 


judgment he deſires. 3. All the court held, that biſhops are ſub} ect to 


be excommunicated, and if an excommunicato cepiendo ſhould not lie 


againſt them, there would be a judgment without a 13385 of executing 


ir which is abſurd. 
But afterwards the Kenda amended his os and ple SF as in cul- 


tody of the ſheriff of Middleſex. And upon the j importunity of the de- 
fendant's counſel, the plea was received, and a day given to the queen's - 


attorney general to reply to it, or demur, as he ſhould judge proper. 
But the attorney general, not being ready for the queen, prayed another 


day. And afterwards he came and declared to the court, that he would 


not intermeddle in the matter. Upon which the court ſaid, that ſince it 


appeared to them, that the /gnificavit was ill, becauſe it did not appear 
that theſe coſts were adjudged in a cauſe of eccleſiaſtical cognizance, they 


quaſhed the writ of excommunicato capiendo, and diſcharged the defendant, 
and refuſed to take any notice of the plea, I. Raym. 91 


But Dr Watſon having been promoted by king James the ſecond, that 
party, tho aſhamed of Watſon as a corrupt and vicious prelate, yet con- 


tinued to ſupport him. The archbiſhop's juriſdiction was therefore ex- 
8 againſt in the houſe of lords; under a pretence that he could not 
Judge a i biſhop, but in a nod of the biſhops of the province, according 


2 Non 
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to the rules of the primitive times. In anſwer to which, it was ſhewn, | 
that from the ninth century downward, both popes and kings had con- 
curred to bring this power ingly into the hands of the metropolitans; 
that it was the conſtant practice in England before the reformation and 
is OO by the proviſional clauſe in the act of the 25 H. 8. impowering a new __ 
_—_ e body of eccleſiaſtical laws to be drawn, all former laws and cuſtoms were 
1 co continue in force till that new code was framed; which confirmed the 
A power the metropolitan was then poſſeſſed of. Nor could the archbifhop 
1 0 ecirect a new court, or proceed in the trial of a biſhop in any other way 
in 5 than in that which was warranted by law or precedent. To this no an- 
3 1 ſwer was made (nor could be made); but yet the buſineſs was kept up 
3 by the biſhop's friends, and at laſt dropped, with an intimation that it 
x was hoped the ſee would not be filled, till the houſe was better latished 
= of the archbiſhop's authority. 2 Warn. 656 
= Hut it may not bei improper to take notice here, that 8 to the 
es Je ſenſe of the canon law, it is not regular to ſubject {uffragans to the cen- 
—_— ſure of the officers of an archbiſhop (from that reverence Which is due to 
| the epiſcopal office): And accordingly in the time of archbiſhop Cran- 
mer, Nix biſhop of Nerwich proteſted againſt the proceedings of the arch- 
biſhop's commiſſary in his metropoliticaf viſitation; becauſe it was againſt 
the dignity of a er to be Judged Or proceeded againſt 7 a commiliary 6: 
„ . 
Option. 5, Every biſhop Dr. Gibſon fays), whether created or tranſlated, 18 
bound, immediately after confirmation, to make a legal conveyance to 
the archbiſhop, of the next avoidance of one ſuch dignity or benefice, 
belonging to his ſee, as the ſaid archbiſhop ſhall chuſe and name; which 
is therefore commonly called an option. Of this we find early mention in 
the records of the fee of Canterbury, among the preſentations, inſtituti- 
ons, and collations of the archbiſhops; but with theſe two variations, that 
in ſome places it is ſaid to be due ratione conſecrationis; and that anci- 
_ ently the perſon to be promoted was named to the biſhop, and not the 
dignity or benefice he was to be promoted to. But ever ſince archbj- 
ſhop Cranmer's time at leaſt, the way hath been, to convey the advow- 
fon, either of the firſt dignity or benefice that ſhould fall, or of ſome one 
certain, to the archbiſhop, his executors and / aſſigns ; at firſt for twenty 
one years, and afterwards for the next avoidance. But in caſe the biſhop 
dies, or is tranſlated, before the preſent incumbent of the promotion choſen 
by the archbiſhop ſhall die or be removed, it is generally ſuppoſed, that 
dhe option is void; inaſmuch as the grantor, ſingly and by himſelf, could 
not convey any right or title beyond the term of his continuance in that 
{ce. 1. 115. 
And it the archbiſhop dies before the Re: FEE ſhall Le, the right 
of filling up the vacancy ſhall go to his executors or adminiſtrators. As in 
the cafe of Richardſon againſt Chapman and others, Nov. 21. 1759. which 
was thus : Dr John Potter, late archbiſhop of Canterbury, being poſſel- 
fed of or intitled to the next preſentation to, or diſpoſition of, ſeveral be- 


nefices or dignitics | in che church, called by the name of options, under 
x WRT LOPEAIS | | grants 
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orants from the biſhops of the province, by virtue of the prerogative of 5 


-O 
the 


all my options, in truſt nevertheleſs, that in diſpoſing of the ſaid options, 


| regard be had, according to their diſcretion, to my eldeſt ſon Mr Potter 
archdeacon of Oxford, to my {ons in law the huſbands of my daughters, | 
to my preſent and former chaplains and other domeſticks, particularly to. 


Dr Tunſtall my chaplain, and to Mr Hall my librarian; alſo to my wor- 


thy friends and acquaintance, particularly to the reverend Dr Richardſon 
of Cambridge, who will, I hope, in due time, find ſome opportunity to 
rectify thoſe miſtakes in his printed accounts of my dear and moſt ho- 


noured patron archbiſhop Teniſon, of which he has been by me adyerti- 
ſed.” And the archbilhop appointed Dr Paul, Dr Andrew, and Dr 

3 % Eo or een oe iro a an 
Dr Andrew died in the life time of the teſtator. The teſtator died in 


October 1747. And Dr Paul and Dr Chapman, the ſurviving executors, | 


proved the will nnd hs © OO. Ss 
The benefices and eſtabliſhments in the church, which are called opti- 
ons, are of ſuch nature, that if an option, happening to be vacant, be 
not filled up during the continuance of the biſhop in the ſame ſce, upon 
whoſe promotion ſuch option aroſe to the archbiſhop, ſuch option is gone 


or loſt; as it would be alſo, if ſuch option ſhould not become vacant be- 


fore the ſaid biſhop ſhould die or be tranſlated : and in thoſe inſtances. 
the archbiſhop who made the option, if he be hving, or his executors, 
will not be intitled to prefent to ſuch options. 

The ſaid archbiſhop, before or after making his will, had amply pro- 
vided for his ſaid fon Dr John Potter, and his ſons in law, and Dr Tun- 


{tall ; and had alſo promoted Dr Chapman to the value of about 6001 a. 


fear, 3 ̃ J 8 
Ihe firſt option that fell, was the treaſurerſhip of the cathedral church 


of Chicheſter. And thereunto Dr Paul preſented his co-truſtee Dr Chap- 


man. Whereupon the ſaid Dr Potter, and the ſons in law of the ſaid. 


archbiſhop, filed their bill in chancery ; inſiſting, that Dr Potter as being 
arſt named in the will, and after him the ſons in law, were intitled before 
any others, to be preſented to the options, as they became vacant. Dr 


Paul by his anſwer ſaid, that Dr Chapman having been one of the arch- 
| biſhop's chaplains, he the ſaid Dr Paul taking into conſideration, that in 
caſc of his death, the ſole right of preſenting to the options on a vacancy 
would veſt ſolely in Dr Chapman, and that Dr Chapman might by means 


_ Uiereof be hindred from having any of the options for his own benefit, 


but that the complainants in the {aid ſuit or any of the other objects 
named in the teſtator's will might at any time afterwards be preſented to 
all the other options on a vacancy, — did therefore preſent Dr Chap- 


man to the dignity of the treaſurerſip of Chicheſter; and further ſaid, 


| that he was willing to Join in preſenting the ſeveral other perſons named 
vr pointed out by the archbiſhop in his will to the options, as the ſame 


be: 


ſee of Canterbury, did by his will dated Aug. 12. 1745, bequeath 
the fame in the words following, © I give and bequeath to my executors, | 


loud become vacant z and did not intend. in caſe Dr Chapman ſhould 


TIO 


174 


cant, was the precentorſhip of Lincoln. 


- Ir Chapman, who was now the only ſurviving executor, waited on the 
biſhop of Lincoln, defiring to be admitted into the office or dignity of 


tended to ſerve him; 


Bilhoys. 


be eftabliſhed in 4 the treaſurerſhip, to preſent him to any other of the 


options. Dr Chapman likewiſe by his antwer ſaid, that he was willing and 


_ deſirous, and believed Dr Paul was willing and. deſirous, from time 16 
time, as the other remaining options ſhould become vacant, to preſent 


thereto the ſeveral perſons named or pointed out by the archbi ſho 


his will, according to the beſt of their diſcretion, and according 8 0 


truſts repoſed in them. — And Dr Chapman was eſtabliſhed 1 in the ſaid 
treaſurerſhip. 


The ſecond option chat fell, Was a rectory with cure of ſouls ; of which 


no further notice is taken in the report. 


After this, Dr Paul died. 


The third option (Which is the option in queſtion) that Pane va. 
Immediately upon the vacancy, 


precentor, as patron of that turn, upon his own prayer. The biſhop 


took time to conſider of it; and afterwards wrote to Dr Chapman, and 


informed him, that if he th ſaid Dr Chapman had been abſolute patron 


of that turn, he would have admitted him to the precentorſhip upon his 


prayer ; but that as it appeared he was not ſuch patron, but only in truſt, 


he defired to fee an extract of the archbiſhop's will, and a copy of the 


order of the court of chancery relating to the treaſurerſſip of Chicheſter, N 


whereupon he might determine whether he could property: admit Dr. 
Chapman to the precentorſhip or not. 


Upon this, Dr Chapman applied to one Mr Venner, nephew to the 


wife of archbiſhop Potter, of whoſe education the archbiſhop had taken 
particular care, and for whom he had expreſſed a great regard, and had 
fo promoted him: 40 a living of 1001 a year, and expreſſed his. intention to 


promote him further. Br Chapman told Mr Venner, he had long in- 
and that there was then an option vacant, by which: 


he deſigned that . ſhould be benefited or ſerved; and then told him 


that the precentorſhip and canonry-reſidentiary of Lincoln was become 
vacant, and talked to him about the nature and buſineſs of the ths 
torſhip, and told him that perhaps the option it ſelf might not be fuit 
able to him, and aſked him if he ſhould not like ſomething elſe inſtead - 


of the option, ſuch as his (the ſaid Dr Chapman's) living of Merſham. 
Mr Venner deſired to have the living of Merſham, inſtead” of the precen. 


torſhip. And thereupon Mr Venner ſigned a certificate to the biſhop, 


that P. Chapman had offered to him the ſaid precentorſhip, but that he 


choſe in lieu thereof, and in the way of exchange, certain other preie!- 
ment more ſuitable to him, then in the poſſeſſion of the ſaid Dr Chapman; 
humbly requeſting, that the biſhop, inſtead of himſclf, would be pleaſcd 
to admit Dr Chapman to the precentorſhip. 


About the fame time, Dr Chapman acquainted the late Thomas Polten 


E eiquire another ſon of the ſaid archbiſhop, that he intended, with the 


confent of the biſhop of Lincoln, to take the precentorſhip to him! ſelf, 


and to relign his living of Merſham to Mr Venner. Upon which, Mir 


Potter 
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potter objected, that Mr Venner was only bachelor of arts, and therefore 
incapable of taking a diſpenſation to hold two livings; and alſo that Dr 
Chapman was not patron of the ſaid living of Merſham, and conſequently 
that it was not in his power to make the exchange propoſed, without the 
Conſent not only of the biſhop of the dioceſe, but alſo of the patron, 
Unto which Dr Chapman replied, that this had been conſidered and ſet- 
tled; and that Mr. Venner was to go again to the univerſity, and keep 
as many terms as would enable him to take a degree of maſter of arts, 
which, with a chaplainſhip to ſome nobleman, would qualify him for a 
diſpenſation ; and that it would be no difficult matter to obtain the con- 
{ent of the archbiſhop of Canterbury, the patron of the living, to exchange 
Dr Chapman's life in the ſaid living, for the life of Mr Venner. And 
upon Mr Potter's aſking, what was to become or the living in the mean 
time, Dr Chapman replied, that he the ſaid Dr Chapman ſhould keep 
the poſſeſſion both of the precentorſhip and the living, making a ſtipu- 
hated allowance thereout- to Mr Venner. oo nu ne nn nds 
In the mean time a caveat was entred with the biſhop of Lincoln, 
acainſt the admiſſion of Dr Chapman to the precentorſhip. Whereupon 
the biſhop informed Dr. Chapman, that it was neceflary he ſhould make 
F a preſentation. And upon this, Dr. Chapman executed a preſentation 
of Mr Venner. J 8 
| Before Mr Venner's offering himſelf to be admitted upon the ſaid pre: 
ſentation, Dr Richardſon filed his bill againſt the ſeveral parties, to wit, 
Dr Chapman, Mr Venner, Dr Tunſtall, Mr Hall, Dr Potter, Dr Tan- 
ner, Dr Milles, Dr Sayer, and the biſhop of Lincoln; charging the ſe- 
veral matters before ſtated, and that the firſt and principal view of Dr 
Chapman was, to obtain the precentorſhip to himſelf, without reſigning 
any preferment; and when he found a difficulty in ſo doing, he then firſt 
_ reſolved to make uſe of Venner, by way of exchange of other preferment 


of leſs value; that all the perſons particularly named in the archbiſhop's 
will, had either from the archbiſhop in his life time, or fince his death 
by means of his options, received ſome benefit or preferment, except 
him the ſaid Dr Richardſon, who had, ſince the archbiſhop's death, al. 
| {ered his printed account of the life of archbiſhop Teniſon, agrceably to 
the intimation given him by the archbiſhop in his will: And all the de- 
tendants, except the biſhop of Lincoln, were required to ſet forth, whe- 
ther they claimed to be preſented to the ſaid precentorſhip of Lincoln : 
And it was prayed, that the ſaid biſhop of Lincoln might be reftrained 
y junction, from doing any act for the induction, inſtallation, or eſta- - 
bliſhment either of Venner, or Chapman, or any other perſon to the pre- 
centorſhip, till the matter ſhould be determined. 3 
To which bill the ſeveral defendants put in their anſwers. And Chap- 
man and Venner by their anſwers inſiſted, that Venner was preſented for 


ter, his own benefit and advantage, and without any agreement or promiſe 
the viatſoever for an exchange. But Chapman by his anſwer admitted, that 
el, - had for twelve months then laſt paſt and upwards, had within himſelf 
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tention of making an exchange with Venner for the ſaid option, in 
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exchange; and believed that the ſaid Venner had been, and would n 
ſuch caſe be willing, to make ſuch exchange with him the ſaid Chapman, 
but that he was not abſolutely determined within himſelf, and therefore 
could not ſet forth, in caſe the ſaid Venner, ſhould be admitted to the 
vacant option, and ſhould offer to exchange with him for any prefermenc 
of his, whether he the ſaid Chapman ſhould or ſhould not comply with 
ſuch offer; and therefore did not know, nor could form any belief, whe. 
_ ther ſuch their intention was at an end.—And the ſaid defendant Venner 
by his anſwer ſaid, that in cafe he had been inducted into and in the pot 
ſeſſion of the ſaid vacant option, upon the preſentation made by Chap- 
man, without any obſtruction or impediment attending the ſame; he the 


Chapman, for his living of Merſham, or ſome other preferment in the 
_ poſſeſſion of him the ſaid Chapman, in caſe Chapman would have con- 
ſented thereto: and'ſaid, that he was, at the time of putting in his at. 
ſwer, inclined to believe, that he ſhall and doth intend, after his being 
inducted into and in poſſeſſion of the option, to exchange the ſame with 
Chapman would conſent thereto. — And the defendants Dr Potter, Dr 
Sayer, Dr Tanner, and Dr Milles, by their anſwers renounced and re. 
ſigned all right or claim of being nominated or preſented to the ſaid pre- 
_ centorſhip. And Dr Tanner and Dr Milles ſaid, they were the more 
_ willingly induced to relinquiſh all right or claim thereto, in order to open 


tiff, under the truſt of the archbiſhop's options, being named next after 
they relinquiſhed thereby their claim. — The biſhop by his anſwer ſd, 


determined. 


the caſe, delivered his opinion to the following effect: The arguing of 
this cauſe hath taken up much time, but the merits of it lie in a {mall 


whether the archbiſhop has or has not given his options, with any mpe- 
of the perſons named were intitled or not to any of theſe options /#"* 


that the defendant Chapman had made a bargain with Mr Venner for 


Biſhops. 


caſe Venner, after his being admitted, ould be willing to make ſüch 


ſaid defendant Venner, after ſuch induction, ſhould have been willing, 
and did within himſelf intend, to exchange the ſame with the defendant 


the defendant Chapman for his living of Merſham, in caſe the defendant 


the way to the plaintift, whom they knew to be a perſon very much re- 
ſpected by the late archbiſhop Potter in his life time. — The detendants | 
Tunſtall and Hall by their anſwers inſiſted on a prior right to the plain. 
his fon and ſons in law. But not appearing to the appeal afterwards, 
that he was willing to be reſtrained as aforeſaid, until the right ſhould be 
After a full hearing of the cauſe before the lord keeper, the 17th 
19th, 20th, and 21ſt days of November, 1759; his lordſhip, after ſtating 
compaſs. The whole queſtion is reducible to this ſingle conſideration, 
rative words, whereby a right is derived to any of the perſons named !! 
his wil. This is a particular kind of truſt, in which great Jaritude ! 
left to the judgment of the truſtees, It is difficult to ſay, whether 3) 
remed;ali. Yet J have no doubt to ſay, this court would not have ſu 
tered Dr Chapman to have abuſed his truſt, by taking any thing to him. 


ſelf. Nay I will go farther, and ſay, that if here was ſufficient proc 


preſentins 
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preſenting him to his option, I would ſet aſide ſuch prefentation with in- 
| dignation. I own there 1s ſtrong foundation of ſuſpicion and jealouſy, . 
© that ſuch was the original of Venner's merit with Chapman: But then it 
is expreſsly denied both by Dr Chapman and Mr Venner, in their anſwers 
to the bill, that there was any agreement between them at the time of 
 - Chapman's preſentation of Mr Venner; but that it was merely a tran!- . 
action to ſerve Mr Venner. And I muſt give credit to theſe anſwers 
upon oath, whatever may be my ſuſpicions to the contrary. For it would 
be dangerous, if this court was to make its decrees on jealouſies and fuf- 
picions, and not on facts. It is plain, the defendant Chapman meant to 
take this option at firſt to himſelf; but when that was checked by the 
| biſhop of Lincoln, then the evidence is, that Chapman preſented Venner 
without any agreement between them for that purpoſe. This truſt, in 
my opinion, is only a perſonal confidence, or Jus precarium, according to 
lord Bacon's diſtinction and definition: And in the Roman law, the 
fdei commiſſum was precarious, ſo late as till Auguſtus's time. By the 
rules of this court, a requeſt in a will at this day is imperative: but then 


there ought to be a particular perſon named and pointed out, who is to 


take the benefit. As to theſe options themſelves, the archbiſhop's right 


to them is not a right of property, but of prerogative ; and in their very 


nature they partake of a truſt, to be diſpoſed of for publick utility. In 
my opinion, the archbiſhop has communicated his right to his executors, 
as freely as he would have exerciſed it himſelf ; directing them at the 
fame time to have a regard to thoſe he himſelf had a regard to. But 
ſuppoſing the defendant Venner to be excluded from this precentorſhip, 
whom muſt this court honour with this preferment ? There are a number 
of perſons named in the archbiſhop's will: It would be impoſſible for 
this court, to take the perſonal merits of each of them into conſideration, 
as the archbiſhop and his executors might do, who were perſonally ac- 
aquainted with them. But it has been ſaid, that Venner will reſign in 
favour of Dr Chapman; and fo by that means he will obtain this preter- 
ment at laſt to himſelf : But this cannot be done without the intervention 
of the biſhop of Lincoln; and in ſuch caſe, Dr Chapman would take | 
this preferment upon the biſhop's preſentation ; whoſe worth and honour 
I know fo well, that I am ſure he would give no countenance to any 
tranſaction that was wrong. Upon the whole then, the archbiſhop's will is 


reduced to a dilemma, which neither ſide contends for : Firſt, If it is 


to be taken as a rogation or requeſt made by the archbiſhop, then I ſce 


no reaſon why the perſons named in the will might not take as they are 


named in the will in ordine and in ſucceſſion, which is a thing I would 


not chuſe to ſay ſitting in this court, that the fruits of this eccleſiaſtical 
Prerogatwe, truſted to the archbiſhop himſelf for purpoles of publick 


utility, ſhould be doled out by this court to the huſbands of his daughters, = 


and imelling rankly of marriage brocage. Then, Secondly, I mult fay, 


ms was a full delegation of the archbiſhop's authority to his executors, 


"na conſequently diſcretionary. In my opinion, Mr Venner is the pro- 
perett object of this option. Dr Tunitall, as hath been proved, hath a 
OL, I. A's proviſion 
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What is meant In former times many biſnops had their ſuffragans, who were alſo 


dy a ſuffragan cotilbcrated as other biſhops were. Theſe. in the abſence of the biſhops 5 
biſhop. | 


_ proviſion of 5001 A year; Mr Hall has two livings ; Dr Richardfon i is 
maſter of Emanuel college ; and Mr Venner, who was a nephew of Mrs 
Potters s, and adopted by the archbiſhop, has a family and 1001 a year,” 15 


2 8 as was complained of by the appellant to be reverſed; and that Dr 


: againſt their being uſed to ill purpoſes by executors, or others; to even 


biſhops, conſecrated by the archbiſhop of the province, to execute ſuch 


5 the archbiſhop, are ſometimes called his ſuffragans. | 
„2. By the 26 H. 8. c. 14. Foraſmuch as no "proviff fon hitherto hath bees 
hops. Et, for ſuffragans, which have been accuſtomed to be had within this realn, 


- Biſhops, 


And the bill was diſmiſſed. 
but on appeal to the houſe of lords by Dr Richardſon, Mar. 22. 1760. 
fter a full hearing of three days, the lords ordered ſo much of the de- 


Chapin ſhould preſent Dr Richardſon to the precentorſhip, and pay 
laid Dr Richardſon's coſts in the ſaid cauſe in the court of chancery. 

F. The archbiſhop of the province 1s intitled to the ſeals of a biſhop 

deceaſed. And this is no more than a juſt and reaſonable proviſion 


which, ey are to be broken. . 1 33. 


vm. of ſuffragan 22 a 


upon embaſſies, or in multiplicity of buſineſs, did ſupply their places in 
matters of orders, but not of juriſdiction. They were anciently called 
chorepiſcapi, or biſhops of the country, by way of diſtinction from the 
proper biſhops of the cih or ſee, They were alſo called ſubſidiary biſhops, _ 
or biſhops ſ#fragan (from ſuffragari, to help or aſſiſt) ; and were titular 


rower and authority, and to receive ſuch profits, as were limited in their 
commiſſions by the biſhops or N whoſe ſuffragans they were. 
God. 30. Gib. 134. Wood b. 1. 

Allo, in a leſs proper ſenſe, all the provincial biſhops, with reſpect to 


ar the more ſpeedy adminiſtration of the ſacraments and ether good wholeſome 
and devout things and laudable ceremonies, to the increaſe of god's hond. 
ad for the commodity of good and devout people, it is enatted, that the toten 
0 Thetford, Ipſwich, Colcheſter, Dover, Guilford, Southampton, 
Fa Anton. Shaftibury, Molton, Marlborough, Bedford, Leiceſter, Glo- 
eter, Shrewſbury, Briftow, Penreth, Bridgwater, Nottingham, Grant- 
ham, Hull, Huntingdon, Cambridge, an the towns of Pereth, and 
Berwick, St. Germains in Cornwal, and the ifle of Wight, ſhall be taten 


aud accepted for ſees of biſpopo ſuffragans. . K. 


Foraſmuch as no proviſion hitherto hath been made] That is, by act of 
3 ; as had been for archbiſhops and biſhops by the 25 H. 8. 
20. 


"The ben of Thetford, &c.] The ſuffragans have their ſees in 1 
and not in cities, as che biſhops 3 in England have. 


3. And 


222 


the like ; that is, to execute thoſe things which pertain to the epi 


_ Bilhops, EE 179 
3. And every archbiſhop and biſhop, being diſpoſed to have any jufſragan, Nomination 
foall name 1wo honeſt and diſcreet ſpiritual perſons, being learned and of good vi u ſultta gar 
converſation, and preſent them to the king, by writing under their ſeals, ma-v0?: 
king humble requeſt to his majeſty, to give i one ſuch of the ſaid. two perſons 
as ſhall pleaſe his majeſty, ſuch title name tile and dignity of biſhop of fue 


; of the fees above ſpecified, as he ſhall think m0ft convenient. And. tho > 55098 


# * 
242 % 
4 


upon ſuch preſentation, ſhall have power to give him the fitle title and naw 

of a biſhop of ſuch of the ſees aforeſaid, as he ſhall think convenien! , ſo it to 

- within the province whereof the biſhop that doth name him is. And be fal. 
be called biſhep ſuffragan of the ſame ſee. 26 H. 8. c. 14. f. 1,2. 


Fi F 
„ # 


Of ſuch of the ſees af, orefaid as he ſhall think convenient] As there are 


not ſees for ſuffragans appointed in every dioceſe, fo neither is the ling 


obliged to give the ſuffragan a title within the dioceſe of the biſhop w 
doth recommend him; but he may (without regard to the dioceſe wherein 
they are to officiate) give them any of the titles mentioned in this act: 


- nevertheleſs, generally, the titles have been given within the dioceſes they 
were to aflilt in. Gi? 134. e 


4. And after ſuch title ſtile and name ſo given, the king ſp3!! preſent Wardate for 
Him by his letters patents under the great ſeal, to the archbiſhop of the pro- contecration, | 
, . 1 


vince, requiring him to conſecrate the ſaid perſon, and to give him ſuch cher 


) ß x Po a on „„ 


T0 the archbiſhop of the province] By the canon law, the conſecration _ 


was to be by the biſhop, aſſiſted by two neighbouring biſhops. G10 


5. And zhe biſhop that ſhall nominate the ſuffragan, or the ſuſſrogan Conſecration 
himſelf that ſhall be nominate, ſhall provide two biſhops or ſufragans ig of a ſafiraga | 


conſecrate him with the archbiſhop, and ſhall bear their reaſonable coſts. >> 


20 H, 8. U i. . 


And the archbiſhop, having no lawful impediment, ſhall conſecrate ſuch 
| fuffragen, within three months next after the letters patents ſhall come to tis 


hands. ſ. g. | 


6. And the perſon ſo conſecrated, ſhall have ſuch capacity potuer auths- Eis powers 
77% and reputation, concerning the execution of ſuch commiſſion as by eny of 


the ſaid archbiſhops or biſhops within their dioceſe ſhall be given to the [cid 
ſuffragans, as to ſuffragans of this realm heretofore bath been uſed and xc 
cuſtomed.- 26 H. 6. c. 14. f. 4. 5 1 | 


 Heretofore hath been uſed and accuſtomed] There is no doubt, but the 


| perſons received to be ſuffragan biſhops in England, before the making 
of this act, were confined to the exerciſe of ſuch powers only, as they 
had commiſſion for from time to time; ſuppoſing the proper biſhop not to 


be wholly diſabled by infirmities of body or mind; and therefore the li- 
miting them to ſuch commiſſions here, was only a continuance of them in 


their former ſtate. Gibſ. 135. 3 
And their office uſually was, to confirm, ordain, dedicate churches, and 


(copal, 


office % 


* 


4 * 


0 1 : _ office: as to Jur iſtition, and a theſe (in caſe of the infirmities of 
1 e A a biſhop in body or mind) were put under the . of a coadjuter 
14 8 1 conſtituted by the archbiſhop. Gig,. 134. 
And by the ſaid ſtatute of the 26 H. 8. c. 14. it 18 movin that 1 
_ fuch ſuffragans ſhall take any profits of the places and ſees whereof they ſhall be 
named, nor have or ufe any juriſdiction or epiſcopal authority within the ſaid 
fees, nor within any dioceſe or place, but ouly ſuch profits jutriſdiftion and an 70 
 thority as ſhall be licenſed and limited to them by any archbiſhop or Fiſhed With. 
in their dioceſe to whom they ſhall be ſuffragans, by commiſſion under their 
ſeals, and every archbiſhop and biſhop for their own peculiar dioceſe, may give 
Juch commiſhon to ſuch ſuffragan as hath' been accuſtomed, or as ſhall by them 
be thought requiſite reaſonable and convenient: and no ſi Hragan [all uſe amy 
jur'ſcliclion ordinary, or epiſcopal power, otherwiſe, nor longer time tha ſh, all 
be limited by ſuch commilſiun; on pain of a premunire. f. G. 
Vis refidence. - 7. And Ihe reſidence of him that ſpall be ſuffragan over the dioceſe where 5 
3 he ſhall ha be commiſſion, ſhall ſerve » him for his reſidence as ſufficiently as Yf be 
were refident upon ary other his benefice. 30 1 £14k | 
May hold two 8. And ſuch ſuffragan exerciſing the ſaid office by ſuch commiſſion as 1 


rings. ſaid, for the better u aintenance of an dignity g's have, two benefices With | 
ELL , Ao i 5 0 
Suffragans 9. Suffragans have been now diſuſed for. many years; : AE: indeed they 

diſuſed, are not now ſo neceſſary, as they were in the times of popery; the biſhops 


then having much more employment, in the matter of benedictions, con- 
ſecrations, and the like: nevertheleſs, ſuffragans may ſtill be of great uſe, 
_ eſpecially ſometimes in the article of confirmation; where the dioceſes are 
very: large, and the diocefan perhaps very infirm. 
In king Charles the ſecond's declaration touching eccleſiaſtical affairs; 
 immedia rely before his reſtoration, ons head is as follows: Becauſe 
the dioceſes, eſpecially ſome of them, are thought to be of too large ex- 
tent; we will appoint ſuch number of ſuffragan biſhops in every dioceſe. 
as ſhall be ſufficient or the due performance of their work. 1 134. 


1X. of condjuters; 


It wes an ancient I "TIT, in the church, that when a biſhop grew yery 
aged, or otherwiſe unfit to diſcharge the epiſcopal office, a coadjutor was 
taken by him or given to him; at firſt, in order to ſucceed him, but in 
later times only to be an aſſiſtant during. life; in matters chiefly of juriſ- 
diction, as in collating to benefices, granting inſtitutions, diſpenſations, 
and the like: and in this caſe it was not neceſſary, that ſuch coadjutor 
ſhould be epiſcopally ordained. But the duties merely epiſcopal, as the 
conterring orders, confirmation, and conſecrations of divers kinds, were 
in ſuch caſe committed to the ſuffragan biſhop, as hath been ſaid. And 
this was the practice here in England eſpecially : The two ends, of or- 
ders, and of juriſdiction voluntary, in cafe of the inability of a biſhop, | 
were anfwered by two ſeveral perſons ; the firſt under the name of ſuffra- 


ban, and the ſecond under the name of coadjutor. Gig. 137. 1 
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and in our eccleſiaſtical records, there are many inſtances, modern as well 


s ancient, of coadjutors given to other dignitaries, and alſo to incum- 
bens of benefices. Gf. 137. ! 


Blaſphemy. See Pyofaneneſs, 
Bona notabilia, Sce Wills, 
Bond of reſignation, See Simony. 


Books belonging to the | church. See Church. 


| Boks belonging to Parete libraries. See Ihr 


Soltage. 


ROSCAGE (perhaps from Bookw, to feed) ſeemeth to be that food which 


wood and trees do yield unto cattle, as of the leaves and croppings; 


and herein differeth from pannage, which conſiſteth of the fruit of ſuch 
trees, as acorns, crabs, or maſt; which, as yielding a tithe, are treated of 


Boundaries of pariſhes. See Pariſh, 


Brawling in the church or church-yard. See Church, 


CO CO 


— 
- * — ä 


Byꝛiels. 


„B the 4 An. c. 14. When letters patents, commonly called briefs, 
all be iſſued out of chancery, copies thereof to the number re- 
- quied by the petitioners, and no more, ſhall be printed by the printer of 
mme queen, her heirs or ſucceſſors, at the uſual rates for printing 


2. The printer ſhall deliver the ſame to ſuch perſons only, as ſhall by 


the conſent of a majority of. the petitioners undertake the laying or diſpo- 


3. The undertaker ſhall give to the printer a receipt for the ſame, ex- 
Preſſing therein the number of copies; which printer ſhall forthwith deli- 


er the receipt, or an atteſted copy thereof, to the regiſter of the court of 


chancery, to be filed there. 
or e 


In the canon law, direction is given for a coadjutor alſo to an archdeacon; 


187 


i 


2 


Briefs. 


4 The undertaker ſhall next cauſe all the printed copies t to be Indorſed, 


Or r marked, in ſome convenient part, with the name of one truſtee 0 


morc), written with his own hand, and the time of ſigning. 
45. And he ſhall allo cauſe them to be ſtamped with a proper ſtamp, to 
be made for that purpoſe, and kept by the regiſter of the court of Ci 


cery. And if any perſon ſhall counterfeit the ſtamp, he thall be 1 ſet 1 
. che pillory y for an hour. 


6. This done, he ſhall with all convenient ſpeed fond: or Aeliver them to 


the churchwardens or chapelwardens, and to the teachers and preachers of 
e ſeparate congregation, and 0 any perſon WhO hath taught Or Preach- 


ed? among quakers. 


Which perſons, imme nediately after receipt, ſhall indorſe the tine Of 
receiving, and ſet their names. 


ES i Ken the churchwardens or chapelvardens mall forthwith e deliver 


them to the miniſter. 


9. And the miniſters, on receipt, ſhall indorſe the time, and ſer. thei 


names. 


10. Then the e (and teachers reſpeftively), i in two months after 


receipt, ſhall on ſome ſunday, immediately before ſer mon, openly read or 


cauſe them to be read to the congregation. _ 
11. Then the churchwardens and e e e (and teachers and 


others to whom they were delivered) ſhall collect the money that {hall | be : 
freely given, either in the ADDY; or by g going from houſe to houſe E, 28 


the briefs require. 
12. Next; the ſum collected, the place whos and time when, ſhall | 
be indorſed fairly written in words at length, according to the for m to be 
rinted on the back of each brief, and ſigned by the miniſter and church 

ardens, or by the teacher and W elders or to other ſubſtantial perſons 


of ſuch ſeparate congregation. _ 


13. Afterwards, on requeſt of the 5 (or cas HS) by h 


lawtully authorized), which he 1s required to make within fix mo! = 
after the briefs were firſt delivered into the reſpective pariſhes, on pain 9! 
20], to be recovered by action at law. the churchwardens and 
teachers ſhall deliver to him the briefs ſo indorſed, and the money thereon 


collected, taking his receipt. tor the ſame 1 in ſome book to be kept fo 
that purpoſe. _ 


14. Every miniſter, curate; Teaches: Cas. OR. See ge. chapel- 


warden, and quaker, refuſing or neglecting to do any thing above requ!- 


red, ſhall forteit 201; to be recovered by action of debt, bill, plaint, oi 
; information. 


15. And in every pariſh, or chapelry, and ſeparate congregation, a re- 


giſter ſhall be kept by the miniſter or teacher, of all monies collected by 
virtue of ſuch briefs, therein alſo inſerting the occaſion of the brief, and 
the time when colle &ed; to which. all perfons at all times may re jort 


ITY ithout tee. 


16. And the undertaker ſhall enter in a book the number of briefs 
when honed, and 1 icnt, and whither, and when received back. 


3 


| 2 in chancery; and ſhall be allowed all juſt charges. 


Buefs, 


or his agents) ſhall forfeit 01; unleſs he ſhall prove that it was loſt or 


deſtroyed by inevitable accident: and ſhall pay the money collected 


thereon. 


18. And the undertaker, in two months after he has received the mo- 
ney, and after notice thereof to the ſufferers, ſhall account before a maſter 


19. And if any ſhall purchaſe or farm charity money on briefs ; ſuch 


Contract ſhall be void, and the purchaſer ſhall forfeit 5001, to be recover- 
ed by action at law; the ſame to be applied (as alſo the other penalties) 


to the uſe of the ſufferers, _ 


may be beſt underſtood from an inſtance given. 


The uſual charges of ſuing out a brief, with the collections thereupon, _ 


For the pariſh church of Ravenſtondale in the 


Lodging the certificate — 
Fiat and ſigninng — _ 
Letters patent 
Printing and paper 
Teller and porter 
Stamping 5 — 
Copy of the brief 
Portage to and from the ſtampers 
Ml,ntts &c. for packing — 
Portage to the waggons — 
Carriage to the undertaker at Stafford 
Poſtage of letters and certificate 
Clerks fees — 


do 
— 
Pun 
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C Total of the patent charges : 
Salary for 9986 briefs at 6d. each ———— 
; Additional ſalary for London _ — 


The whole charges — 
e | 6 8 


Collected on 9986 briefs — | 
„ Charges — 230 16 
_... Clear collection — 


county of Weſtmorland. 
) LS 


Qi 


1 OO 


Collections —. 06. 
Blanks — 3503 


Total number of briefs — - 10489 


era, 
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17. And the briefs ſo received back ſhall be depoſited by him with tile 
regiſter of the court of chancery. And if the whole number ſhall not be 
returned, the undertaker for every one not returned (thro' default of him 


What it is. 


Puniſhment. 


Infants. 


Acceſſary. 


Navy. 


Pardon, 


7 A* NVE RA, in the french bruyere, in domeſday book called 37, , 
on eb and beaſts will browſe : and ſome poor people apply the flag, 


out great ſkill, charge, and induſtry be converted to tillage ; and there 


ceedingly covet. Some fay it is a kind of wild tamariſk. And in Lin. 


* called ling. 


both before and after. 1 JI. II. 570. 


commit the unnatural and deteſtable fin of buggery or ſodomy, With 


court martial. 


Butera. 


san unprofitable kind of ground, but not wholly barren ; for there. 
and turfs thereof for fewel. And this kind of heath ground cannot with. 


fore 'by the ſtatute of the 2 & 3 Ed. 6. c. 13. it is diſcharge: trom the 
payment of hay and corn tithes for ſeven years after the improvement. 
It ſendeth a flower in autumn (when all others ceaſe) which bees do ex- 


colnſhire, a religious houſe was called Temple bruer. ; becauſe it was [cated 
in the heath. 


And this is no other than what in the northern parts of . noland is 


| Buggery. 


«BY G GE RY iS a deteſtable and abominable fin, committed by cat- 

22 nal knowledge, againſt the ordinance of the creator and order of 
nature, by mankind with MARI or with brute bealt, or r by womankind 
with brute beaſt. 3 Int. 5 

VV 6, e as ha is not yet ſuffcient and 
condign puniſhment appointed by the laws of this realm, for the deteſtable 


and abominable vice of buggery committed with mankind or beaſt; it is 
enacted, that the fame offence ſhall be telony without benefit of clergy: 


and the juſtices of the peace ſhall have power to hear and determine the 
5 gag as in caſes of other felonies. 


3. If the party buggered be within the age of diſcretion, i it is no fe wy 
in him, but in the agent only. 3 Inſt. 59. 


4. The ſtature making it felony generally, there may be acceſſar ies 


But thoſe that are Preſent, aiding and abetting, are all principals, id. 
And altho' none of the principals are adimitred to their clergy, yet ac 
ceffaries both before and after are not excluded from clergy. 1d. 


5. By the 22 C. 2. c. 33. Art. 29. If any perſon in the fleet fh. a 
man or beaſt; he (hall be puniſhed with death, by the ſentencg— of 2 


6. This crime is excepted out of che act of general pardon, of il 
20 G, 2. 
© 52. 


1. In 
FI 


Buggerp. . = MS. 
y. In the caſe of Higgon and Coppinger, T. 9 C. where the defamaiion, Poviauter,, 
for which ſuit was depending in the ſpiritual court, was buggery, and pro- 
hibition prayed; the court granted It, by reafon that the oftence was made 

felony; and, there being no ſaving in the act for the ſpiritual juriſdiction, the 

ſpiritual court could not have cogniſance of the principal oftence, nor by, 
conſequence of the defamation ariſing from it. V. Jones 320. Gib. 1080 


Min 
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VAN: Ull. = 
BU L L, Bulla, was a brief or mandate of the pope or biſhop of Kome , 
J þ called from the ſeal of lead, or ſometimes of gold, affixed ton. 
To procure, publiſh, or put in ure any of theſe, is by act of parliamen- 
made high treaſon. i e , 


| h 88 
Burial. 
1. AS to the original of burying places, many writers have obſerved, Originatot 5s: | 
that ar the firſt erection of churches, no part of the adjacent ground '"g Places. 
was allotted for interment of the dead, but ſome place for this purpoſe 
was appointed at a farther diſtance. Eſpecially in cities and populous 
towns, where agreeably to the old roman law of the twelve tables, the 
place of inhumation was without the walls, firſt indefinitely by the way 
tide, then in ſome peculiar incloſure aſſigned to that uſe. Therefore 
the roman pontifical, amongſt other inventions, is in this matter con- 
victed of error, that it makes pope Marcelius under the tyrant Maxen- 
tius appoint twenty five Churches in Rome to bury martyrs in; whets 
at that time laws and cuſtoms did forbid all burial within the city. 
Hence the Auguſtine monaſtery was built without the walls of Canterbury 
(as Ethelbert and Auguſtine in both their charters intimate) that it might 
be a dormitory to them and their ſucceſſors the kings and archbiſhops for 
ever. This practice of remoter burials continued to the age of Gregory 
the great, when the monks and prieſts beginning to Ocker for ions e. 
__ parted, procured leave for their greater eafe and profit, that a liberty of {c- 
pulture might be in churches, or in places adjoining to thera. This mer- 
<cenary reaſon ſeems to be acknowledged by pope Gregory himſelf, whily. 
ve allows, that when the parties decealing arc not burdened wich heavy f., 
Wn may then be a benefit to them to be Hurted in churches, becauſe their 
triends and relations as often as they come to theſe ſacred places, ſecing 
their graves, may remember them, and pray to god for ther, After this, 
Cuthbert archbiſhop of Canterbury brought over tron Rome this proceicy 


< "& 


186 15 Burial. 5 = 
into England about the year 750, from which time they date the original of 
W churchyards in this iſland. This was a ſufficient argument of che learned 
=. e vr Henry Spelman, to prove an inſcription at Glaſtenbury to be a later 
forgery, becauſe it pretends dominus ecclgſiam ipſam cum camiterio dedicarat, 
whereas there was no cœmitery in England till above 700 years after the 
date of that fiction. The practice of burying within the churches, did 
indeed rho? more rarely) obtain before the ute of churchyards, but was 
dy authority reftrained, when churchyards were frequent and appropriated 
that ufe. For among thoſe canons which ſeem to have been made be- 
_ tore Fdward the contellor, the ninth bears this title, De non ſepeliendo in 
=_ 75 2cc/9ſi5, and begins with a confeſſion that ſuch a cuſtom had prevalled, 
=—_ rar nniſt be now reformed, and no ſuch liberty allowed for the future, 
.:nlefs the perſon be a prieſt or ſome holy man, who by the merits of his 
paſt life might deſerve ſuch a peculiar favour. However, at the firſt it 
= Was the nave or body of the church, that was permitted to be a repolito- 
nn „ ry of the dead, and chiefly under arches by the ſide of the walls. Lan- 
franc archbiſhop of Canterbury ſeems to have been the firſt, who brought 
up the practice of vaults in chancels, and under the very altars, when he 
had rebuilt the church of Canterbury about the year 1075. Ken, Por, 
Buryipg in the 2. No perſon may be buried in the church, or in any part of it, with- 

charen. cout the conſent of the incumbent. In ſome of the foreign canons, it is 
laid, without conſent of biſhop and incumbent; in others, without con- 
ſent of biſhop or incumbent. But our common law hath given this pri- 
vilege to the parſon only, excluſive of the biſhop, in a reſolution in the 
caſe of Frances and Ley, H. 12 Ja. (Cre. Ja. 367.) that neither the ordi- 
nary himſelf, nor the churchwardens, can grant licence of burying to any 
within the church, but the parſon only; becauſe the foil and freehold of 
the church is only in the parſon, and in none other. Which right of gi— 
ving leave will appear to belong to the parſon, not as having the frechold 
(at leaſt not in that reſpect alone), but in his general capacity of incum- 
bent, and as the perſon whom the eccleſiaſtical laws appointed the judge 
of the fitneſs or unſitneſs of this or that perſon, to have the favour of 


only in temples and churches, but even in cities, was expreſsly prohibt- 
ted. And afterwards when the burying in churches came to be allowed 
and practiſed, the canon law directeth, that none but perſons of extraor- | 
dinary merit ſhall be buried there; of which merit (and by conſequence, 
of the reaſonableneſs of granting or denying that indulgence) the incum- 
bent was in reaſon the moſt proper judge, and was accordingly fo com 
ſtituted by the laws of the church, without any regard to the common 
law notion of the freehold's being in him, which if it proves any thing 
in the preſent caſe, proves too much; that neither without the like 
leave, may they bury in the churchyard, becauſe the freehold of that 1 
alſo declared to be in him. Gil. 4539, _ 
Upon the like foundation of freehold, the common law hath one ex. 
4 555 cepton to this neceſſity of the leave of the parſon; namely, where 4 
1 3 | | | | 1 | | burying 
j 


being buried in the church. For anciently (as was ſaid) the burying not 


Burial. Vl, 
burying ves wiki the church is preſcribed for as belonging to à ma- 
nor houſe, the freehold of which they ſay is in the owner of that houte, 
and that by conſequence he hath a good action at law, if he 1s hindred 
to bury there. Gi. 453. „ 5 
Yet nevertheleſs, the hutchwardens' allo by e may have a fee 
for every burial within we 3 8 reaſon the Pariſh is at the char ge 
8 of repairing the floor. Yaty. c. 5 
But there is good reaſon, har 5 pariſhioner, at his diſcretion, ſhall | 
not have the liberty of burying there : eſpecially upon account of the: 
health of the inhabitants to be aſlembled there tor religious worſhip. 8 
3. The reaſon given by Gregory the great, why it was more profit table Bur; Yo the 
to be buried within the precincts of the church, than at a diſtance, was, . 
becauſe their neighbours as often as they come to thoſe ſacred places, 
membring thoſe whoſe ſepulchres they behold, do put forth pravers tor 
them unto god. Which reaſon was afherwards transferred into the body 
of the canon law. And this ſuperſtition of praying tor the dead, {cents 10. 
| have been the true original of churchyards, as encompatiing, or adjoining : 
to the church. W hich being laid out and incloſcd for the common bu 
rial places of the reſpective par iſhioners, every par imioner hach and always: 
had a right to be buried in them. 677/453. 7 
For by the cuſtom of England, any Deron may be buried! in the church- 
yard of the pariſh where he dies, without Pang any thing tor breaking 
the ſoil, Degge P. 1. c. 1i2. 
But ordinarily it ſcemeth, that a perſon may not be buried in the 
churchyard of another pariſh than that wherein he died, at leaſt withour 
the conſent of the pariſhioners or churchwardens, whoſe parochial right 
of burial js invaded thereby, and perhaps alſo of the incumbent who 
ſoil is broken: As in the caſe of the churchwardens of Harrow on the 
bill, it is ſaid, that upon a proceſs againſt them ſome years ago, for ſut- 
fering ſtrangers to be buried in their churchyard, and their appearing and 
| confeſling the charge, they were admoniſhed oy the eccleſiaſtical Judge, 
not to ſuffer the ſame for the future. 
But where a pariſhioner dietli in his journey, or ocker wilt out of. the 
pariſh, perhaps it may be otherwiſe: As it ſeemeth to be, where there 
Ss a family vault or burying Place, in the church, or chancel, or ile 
thereof. | 
4. By the civil FRO dead bodies ought not to 2 1 from W Whether ba 
r debt, as vulgarly ſuppoſed; which ſeemed to be allowed by the law rial may be 
of the twelve tables. ood Civ. L. 143, 144. 2 Domat, 628. 55 28 85 
And Lindwood ſays, heretofore the law was, that the burial of 1 dead 
perſon might be delayed for debt; but this was afterwards abolithed : 
tor death diſſolveth all things; and albeit a man in his life time may 
in ſome caſes be impriſoned for debt, yet his dead body: ſhall 100 t be 
(üſturbed. Lind. — — | 
And this ſeemeth to be 5 in the favs of the 02-05. 30-28 
waich requires the bailiff arreſting any perſon for debt, not to c. a 
0 any alchouſe or other ſuch Place without his free content; and r DN 
B 2 che 


I 


1 * — 
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the bailiff to deliver to > the perſon arreſted, a copy of the clauſes in the 


faid act relating to arreſts; and many other ſuch particulars: none of 


Whic b are in any reſpect : applicable to a dead perſon. 


3 


' 
7% 2 1 
nn 


; the interment of a dead perſon may not be hindred for 

debt. ver after artainder for treaſon or felony, and before execution, a 
on, the? in fore re {pects he is faid to be civiliter mertuus, yet is lia- 

le to be charged at the ſuit of his creditors. As was the caſe of Antes 


Iactgonnld, ne! of treaſon committed by him in the year 1745: 


- 1 which occation Sir Michael! Foſter obſerves, that the perſon of a 


n. under attainder is not: abſolutely at the diſpoſal of the crown: 1 1 13 
10 f the ends of publick juſtice, but for no other purpoſe. The King 
hay order execution to be done upon him according to law, notwith- 


ſtanding he may be charged in cuſtody at the ſuit of creditors. . But til! 
EXEC ET 15 done, his creditors have an intereſt in his perſon for ſecuring 


their debts. And he tag elf as long, as he liveth, is under the protect! 'on 
of the law. To kill him without warrant of law is murder; for which 
the murderer is liable d to a proſecution at the ſuit of the crown, and like- 
wife to an appeal at the ſuit of the widow. For tho? his heir is barred 
by the attainder, which corrupteth his blood, and diffolveth all relations 


grounded on conſanguinity, yet the relation grounded on the matrimonial 
contract continueth till death. And if a perſon under an attainder be 
deat or maimed, or a woman in the like circumſtances raviſhed, they 
map, after a pardon, maintain an action or appeal, as their caſes 3 


tively may require. And tho' before a pardon, they are diſabled to ſus 
in their own na mes, there ſeems to be no doubt but that they are intitled 
o projecute, according to the nature of their reſpective caſes, in the 


name of the king; who will do equal right to > all. his ſubjects. Fiter's 
{ .FOTOE [4%. 62. x | 


Inn the fame year 1745. 4 r remarkable caſe happened after the rebel al 


des at Carliſle, where ſome of the rebels died after their attainder, an 


before execution. The queſtion was, Whetller they ſhould be admitted 
o Chriſtian by RON 5 And the then lord biſhop of the dioceſe requeſted 
che opinion of a very learned gentleman; who made the following re- 
mat 1 8 an ext 101 105 115 lordihip s conlideration : | 

It is certain, that after execution, the bodies being at the ! King's dil. 


polal, are, for the publick example, and for the greater terror unto 


others, never admitted to chriſtian burial ; and this ſeemeth to have 


been the law of the church of England from two ancient canons, by the 
former of which it is ordained as follows: Concer ning theſe who by cy 
fault inflict death upon themfely ves, let there be no commemoration of them 10 


49e oblation, as likewiſe for them who are puniſhed for thein crimes; 10 
fall. their carofe s be carried unto the grave with. pſalms. By the Jatter—— 
F Any foal! voluntarily kill himſelf ty arms, ei by any Taftigaticn of Ti? 
a: wil it 75 not permitted that for ſuch a perſon any maſſes be ſtung, mor ſha 15 
2 2 be Pls into the £7 auh, with eny La Y. a Alain, Nor. L . 2 
3 2 | 4 
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ried. in pure fontture. The ſame ſhall be done to him, who for his guilt 
endeth his life by torments, as a thief, murderer, and betrayer of his lord. 
Canones. editi ſub Edgaro rege: Wilk. Concil. V. I. p. 225, 232. 
Joby! A. D. 740. Nes. 96. and A. D. 963. N. 24 2 

But before execution, the caſe ſcemeth to be different, Mr Howkins- 
ſays, the judgment in high treaſon is, that he ſhall be carried back to 
the place from whence he-- came, and Hom thence be drawn to the place 
of execution, and be there hanged by the neck, and cut down alive, 

and that his entrails be taken out and burnt tone” his face, and his 
head cut off, and his body divided into tor ur e and 0 ed 155 at 
the king's ploſure 2 Fan, 3: | 1 

And lord Coke ww; Albeit judgment be given aga nfl a man in caſe 
of treaſon or felo Ony, yet his body is not forfeited tO the K Ng, but until 
bicentien remaineth bis con ; and herefire before execution, if he be ſlain. 
without authority of law, his wife ſhall have an appeal; for notvrich- 

ſtanding the attainder he remained her huſband. 2 ft. 215. . 

So if a man commit treaſon, and after ju ome nt become I non fans 
SRO e ecuted ; for it cannot be example to othe 

80 8 the gabler! keep a pr HOner more fraightly i ian he our h. of right. 

i hereof the priſoner dieth, this 18 felony in the gaoler by the comma! 
2; and this is the cauſe, that if a priſoner die in priſon, the coroner 
oog ut to fit 1 Upon him. 3 1ſt. 91 . ä 

And particularly that "the: church admitteth ſuch perſons to chnſtian. 
2urial, ſcemeth ſomewhat evident, in that ſhe admits them to the recelv- 
ing of the holy communion, and other rites of the church, during the 
time of their condemnation, and approves of the miniſters of the church 
of England attending then to the laſt e ee — And tleſe rebels 
were admitted to chriſtian e . l . 

55 By the--30 C. 2. f. nn 04; For the encouragement of the Moollen N * 
manufactures, and prevention of the exportation "of money for the im- woolls: 
porting of linen, it is enacted, that no corps of any perſon ſhall be bu- 
ned in any ſhire ſhift ſheet or ſhroud. or any thing whetloever. made or 
mingled with flax hemp filk hair gold or filver, or in ang stuff or thing. 
other than what-is made of ſheep's Wool on V On pa of l. 3 

And all perſons in holy orders, deans, parſons, (C4CONS, vicars, . Cu- 
ales and their ſubſtirutes, ſhall rake an account and keep à 1cnmtcr. of 
very perſon buried within their reſpective precincts, or in ſuch common. 
burial places as their reſpective pariſhioners are uſually t buried ; and ne 

the relations of the party deccaſed, or other credible perſon, tha 
Whin eight days next after the. interment; bring an affidavit in writing 
under the hands and 5 als of two or more witneſles, and under the ban 
of the m agiſtrate or officer before whom the ſame was. fororn (for which 
notlüng ſhall be Fg to the miniſter. or parfon, at the Lidl een 
das net put in wrapt or wound up or buried, in tary irt ſtüt ſheer 

E 7 foro d, made or mingl ied with flax hemp ſilk hair gold or filver, or 

3 „der than what is iS made of meeps wool only; or in any coflin ned - 

| e 55 Tac 


Burial. 


Faced with any cloth ſtuff or any other thing, made or mingled with far 
hemp fk hair gold or ſilver, or any other material, but ſheep's way 
only: And it no relation of the party buried or other perſon ſhall brin 
an affidavit as aforeſaid to the parſon or miniſter within the time atore. 


laid, then the goods and chattels of the party deceaſed ſhall be liable ts 
the ſaid forfeiture of 51; to be levied by way of diſtreſs and fale thereof. 


by warrant of the chief magiſtrate in a town corporate, or any juſtice of 
the peace; or in default thereof, by like diſtreſs and fale of the goods of 


the perſon in whoſe houſe the party died, or of any that had a hand in 
putting ſuch perſon into any ſhirt ſhift ſheet ſhroud or coffin contrary to 
this act, or did order or diſpoſe the doing thereof; and in caſe ſuch yer. 
ton were a ſervant, and died in the family of his maſter or miſtrc{s, the. 
lame ſhall be levied on the goods of ſuch maſter or miſtreſs; and if (uct 


_ perſon died in the family of his father or mother, then the fame th b. 
| levied on the goods of ſuch father or mother: which ſaid forfeiture ſhall 


be levied paid and allowed out of the eſtate of the deceaſed perſon, 5 


tore any ſtatute judgment debt legacy or other duty whatſoever. {. 4 


The faid affidavit to be made or taken before a juſtice of the peace, o | 


maſter of chancery, mayor or other chief officer of the city county bi. 
rough corporation or market town, where the party was buried; wh 
ſhall adminiſter the ſaid oath, and atteſt the ſame under their hands upon 


ſuch affidavit gratis: And if no ſuch affidavit ſhall be brought to the mi- 


niſter where the party was buried within eight days, ſuch miniſter ſhall | 
forthwith give or cauſe notice thereof to be given in writing under h. 


hand, to the churchwarden or overſeers of the poor of ſuch pariſh; who 
Mall within eight days after ſuch notice, repair to the chief magiſtrat: 
in a town corporate, if ſuch party was buried there, or elſe to any juſtice 
of the peace, who upon the certificate thereof from ſuch minitter, ſhall 


- forthwith grant a warrant for the levying the forfeiture : Half of which 
forfeitures ſhall be, to the poor of the pariſh where the party ſhall be 


buried, and half to him that ſhall ſue for the ſame; to be recovered : 


by warrant of the chief magiſtrate or any juſtice of the peace, in the 


city town corporate or county where ſuch party was buried. ſ. 5. 


And yt any miniſter ſhall neglect to give notice to the churchwardens 0r 
overſeers of the poor as aforeſaid, or not give unto them a note or cer- 
_ tificate under his hand teſtifying that ſuch affidavit and certificate was 


not brought to him within the time limited; or if the churchwardens or 


overſcers of the poor ſhall not within eight days after the receipt of ſuch 
certificate, repair to ſuch chief magiſtrate or juſtice of the peace with 
ſuch certificate, and ſhew the ſame to him, and demand his warrant 


thereupon for levying the forfeiture ; and if ſuch chief magiſtrate 0. 


| juſtice of the peace ſhall neglecb his duty in not iſſuing his warrant 10. 


levying the ſame : he ſhall forfeit 51, to be recovered by him that ſhall 
fue, with full coſts, ſo as the ſuit be commenced within ſix months; ole 
fourth to the king, two fourths to the poor of the pariſh where the ot- 
fender ſhall dwell, and one fourth to him who ſhall ſue. ſ. 6. 


And 


wardens or overſeers of the poor. ſ. 7. . 5 
And when the overſeers do give up their accounts to the juſtices, they _ 
ſhall give an account of the name and quality of every perſon interred _ 
within the pariſh from the time of their former account, and of ſuch 

certificates as came to their hands from the miniſter of the ſaid pariſh, 
and of their levying the penalties, and of the diſpoſal thereof; on pain _ 
of zl by warrant of diſtreſs by the ſaid juſtices or two of them: and 
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provided at the charge of the pariſh, and make a true entry of all burials 


within his pariſh, and of all affidavits brought to him as aforeſaid ; and 
where no ſuch affidavit ſhall be brought to him within ſuch time, he 
ſhall enter a memorial thereof in the ſaid regiſtry, againſt the name of the 
party interred, and of the time when he notified the ſame to the church- 


no account of the ſaid overſeers of the poor ſhall be allowed, until they 


| fall therein account for the burials within their reſpective pariſhes as is 
. Re mr ww 
Provided, that no penalty ſhall be incurred by reaſon of any perion 


that died of the plague; . 9. MW 5 
And by the 32 C. 2. c. 1. Where no juſtice of the peace ſhall reſide 


or be to be found in any pariſh where any perſon ſhall be interred; the 
F parſons vicars and curates in every pariſh or chapel of caſe, within the 
county where any party ſhall be interred (except only the parſon vicar 


and curate of the pariſh or chapel of eaſe where the party is interred) 


mall adminiſter the ſaid oaths or affidavits, and atteſt the ſame under 


their hands gratis. ſ. 3. 


Form of the aforeſaid affidavit. 


Weſtmorland. BEI. remembred, that on the ——— day ff 1 8 


A. W. of ——— yeoman, and B. W. of —— 


Jeoman, being two credible perſons, do make oath, That A. D. late of —— 


in the pariſh of ——— in the county aforeſaid, on the ——— day of this 
preſent month Of —— P, « 
eny frirt, ſhift, ſheet, or ſhroud, made er mingled with flax, hemp, filk, 
bair, gold, or ſilver, or other than what is made of ſheep's wool only, or in 


ny coffm lined or faced with any cloth, ſtuff, or any other thing <hatſoever 


Made or mingled with flax, hemp, ſilk, hair, gold, or filver, or any ether 
material but ſheep's wool only. 5 | Fes 


e El: 
BW. 


worn before me, being one of his majeſty"s. 
/1/rices of the peace for the ſaid county 
lor, vicar of . in the ſaid _connty,..... 

there being no juſtice of the peace reſiding 


or to be found) in the ſaid pariſh of | 
ite day and year aboveſaid J. P. 


And the miniſter of every pariſh ſhall keep a regiſter, in a book to be 


- was not put in, wrapt or wound up, or buried in 


Weſtmorlan 1 © To the church and Ceerers of the Poor of RY 
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Form | of the mmitter's notice of the affidavit not being brought | 


ts 


_ pariſh of —— in the faid county, 


: A. M. viniſer of the pariſh of =  ofereſoid, in the county 4 fereſaid, 
a hereby give you notice, that on the —— day of - the body of 


. D. was buried within the ſaid pariſh, and that no per ſon whatſcove a 


path bro to me ann affidavit purſuant to the Neatute made for } Huf) ind in 


woollen, BW itmeſs my # hand, the —— day of 


E ain 08, N; miſter ſhall refuſe Ci - deley, to bury any corps that u- 
prevzhi to the church or churchyard (convenient warning berg giver 0 
thereof before) in ſuch manner and form as is preſeribed in the bock 


common prayer. And if he fhetl refuſe fo to do, except the party was 


7 f : 
were dencunced excommunicated majori excommunicatione, fer ſeme grievt, 


end notorious crime, and no man able to teſtify of bis repentance be j; joe. 


T4 pended by the e of the dicceſe from his mimſtry, * the UL ce of thre! 


HF. 


Mere denounced ercommunicutecl] But by the rubrick before the office = 
burial of the dead, the ſaid office likewiſe ſhall not be uſed for any glas 


n die unbaptized, or that have laid violent hands upon themicl; es. 


And no man able to teſtify of his re pentance] But where ſufficient eri 


dence did appear to the bithop of ch perſon's repentance; „ commiſſions 
have been granted, both before and ſince the retormation, not only 
dury perſons who died excommunicate, but in ſome cates to abſolve . 


ther: U, in order to chriſtian burial. Gibf. 450. 


There were anciently other cauſes of refuſal of burial z 5 


of phereticks, againſt whom there was an eſpecial proviſion In the Ca 


cation of having expreſſed heretical tenets in his will; and being found 


. 1 


: law, that if they continued in their hereſy, they ſhould not have chrifti 


burial : Of which we have a remarkable inftance a little before the ret 
mation, in the caſe of one Tracey, who was publickly accuſed in co. 


[ 


guilty, a commiſſion Was ilued co dig up his bod, vey which Was according) 


| done. 


Allo perſons not receiving the holy ſacrament, at leaſt at eaſter, Were. - 


excluded from chriſtian burial br y.2.dectce.ot..the fourth Lateran cou 


Which became afterwards a law of the Engliſh church. 
In like manner, perſons Killed in duets, tilts or tournaments. 
But at this day it ſcemeth, that theſe prohibitiens arc reſtrained : 


dhe three inſtances before mentioned; of . perſons excommunicate, 


baptized, and that have lau violent hands upon themſelves. | 
Free 
And of this laſt fort are to be underſtood, not all who have proche“ 


death unt9 themſelves, Dil at who have done it voluntarily, and Jon £ 
Auch 
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quently have died in the commiſſion of a mor tal {in ; and not 1diots, lu- 
naticks, or perſons otherwiſe of inſane mind. 


7, By the rubrick ; The prieſts and clerks meeting the corps at the Office of by: 


entrance of the churchyar d, and going before it cither into the church. Tal, 


or towards the grave, ſhall ſay as is there appointed. | 
By which it ſeemeth to be diſcretionary in the miniſter, | whether the 


cor ps hall be carried into the church or not. And chere may: be good 


reaſon for this, eſpecially in caſes of infection. 
8. Can. 67. After the party's death, there ſhall be rung no More but Ringing at fa. 


one ſhort peal, and one before the burial, and one other after the burial. nerals. 


5. Langton. We & firmly 7njoin, that burial ſhall nol be denied to any Fee for buri.). 
ene, il pon the account of ny ſua of money : becauſe if any thing hath been © 
necuſtemed to be given by the pious devotion of the faithful, ve will that 


ice be done. ee to le CUT ches by the 07 dimary of the place af ter - 
words. : 


Shall not be de ried} Or delayed. . ind. 278. 


Upon the account of auy ſum of money] For burial ought not Lo be ſold : 
But "albeir the clergy may not demand any thing tor burial, vet the laity 
may be compelled ro obſerve pious and laudable cuſtoms. But in ſuch 
cale, the clerk muſt not demand any thing for the ground, or for the 
office z but if he ſhall alledge, that for every dead perſon ſo much hat 
been accuſtomed to be give n to the miniſter or to the church, he ſhal! 
recoyer it. Lind. 278. 5 


Hath been accuſtomed to be gives en That is, of old, and for ſo long time 
as will create a preſcription, Alte? at firſt given voluntarily. For they 
who have paid ſo long, are preſumed at firit 0 have bound them! elves. 


vo luntarily thereunto. Lind. 279. 


T. 15 Fa. Topſal and Ferrers, Edward Topfal, clerk, parſon of St 
Botolph's without Alderigate, London, and the churchwardens of the 


lame, libelled in the eccleſiaſtical court againſt Sir John Ferrers, and al- 


ledged, that there was a cuſtom within the city of London, and eſpecially 
within that pariſh, that if any perſon being man or woman die within 


that pariſh, and be carried out of the pariſh to be buried elſewhere, in 


iuch caſe there » ought to be paid to the parſon of this pariſh if he or ſhe 

be buried elſewhere i in the chancel fo much, and to the churchwardens 

40 much, being the ſums that they alledged were by cuſtom payable unto 
then n tor ſack as were buried in their own chancel ; and then alledoing, 


tl at the wife of Sir John Ferrers died within the pariſh, and was carried | 


away and buried in the chancel of another chu! I IT o demanded of 
zum the ſaid ſum. Whereupon for Sir John Ferrers a prohibition Was 
prayed, 3 upon debate it was granted, for this cuſtom is againſt reaſon, 

tha it he that is no pariſhioner, but may paſs thro' the pariſh, or ne mans. 
inn tor that nicht, ſhould if he then die be forced to be buried ws 


Or to pay as it he were, and ſo upon the matter to pay twice for his 
er Lob. 75. 


294 


Burial. 


But Dr Gibſon faith, a fee for burial belongs to the miniſter of the 


pariſh in which the party deceaſed heard divine ſervice, and received fa. 
craments, whereſoever the corps be buried. And this, he obſerves, i; 
agreeable to the rule of the canon law, which ſays, that every one, after 
the manner of the patriarchs, ſhall be buried in the ſepulchre of his fa. 
thers; nevertheleſs, that if any one deſires to be buried elſewhere, the 
tame ſhall not be hindred, provided that the accuſtomed fee be paid 
to the miniſter of the pariſh where he died, or at leaſt a third part of 
what ſhall be given to the place where he ſhall be buried. For the un. 


derſtanding of which it is to be noted, that anciently all perſons in their 


wills, made a ſpecial oblation or bequeſt to the church at which they were 


to be interred; and the people in thoſe days depending much upon the 


Prayers of the living for the good of their ſouls after death, thoſe of 
better condition coveted oftentimes to be buried in religious houſes, 
with a view to greater aſſiſtances which they hoped to receive from the 
ſolemn and conſtant devotions there: alſo, where the oblations were Uke 
to be plentiful, the religious were led by that proſpect to deſire and pro- 
mote it. By which means parochial miniſters would have been deprived 
of what belonged of common right to them, and to no other; if the 
laws which indulged the ſuperſtitious conceit of being buried in religious 
| houſes, had not at the ſame time provided for the ancient parochial rights; 

which ſometimes was the third, ſometimes the fourth part (according to 


the cuſtoms of different places) of what was given to the religious houſes: 
the laws probably preiuming, that the oblations to thoſe houſes would be 


much larger, than what was uſually given to the parochial miniſters, 
And this was called the canonical portion; and the oblation grew by. 
cuſtom into a fixed right of the pariſh miniſter. And hence it is, that 
in diſpenſations for burying elſewhere, reſervations have been made of 
the rights of thoſe churches where the parties die. And (to take off the 
weight in ſome meaſure of the ſaid caſe of Topfal and Ferrers) he faith, 
that this right was not denied, but ſeemingly acknowledged, by the 
temporal court in the aforeſaid caſe ; where the ſuit, by the rector and 
cChurchwardens of St Botolph's Aldgate was for the cuſtomary fee of 
burying in the chancel there, becauſe the perſon died in their pariſh, and 


was buried in the chancel elſewhere. For tho' a prohibition was oranted 


_ becauſe the cuſtom was unreaſonable, yet that unreaſonableneſs (he ſays) 


was grounded upon the perſon's being only a ſtranger, and happening 


to die in the pariſh. For ſo the report it ſelf expreſſes the ground ef 


the prohibition, „This cuſtom is againſt reaſon, that he who 1s no 
* pariſhioner, but may paſs thro” the pariſh, or lie in an inn for a night, 
5 Þ Y. P 5 : D, 

e ſuould be forced to be buried there, or pay as if he were.” Which 


ds, in affect, à recognition of the right, in caſe the party deceaſed hat 
dwelling in the pariſh, and is a pariſhioner. Gibſ, 432. [But this doth 
not ſo Well comport with the laſt words of the recited cafe, which ſup- 
Poleth it to be unreaſonable for a man to pay twice for his burial.] 


Burial. „ 
The proportion of fees due for the burial of perſons, whether to the 5 
incumbent or churchwardens, whether for burying in or out of the pariſh, 
depends upon the particular uſage and cuſtom of each pariſh reſpectively. 

Por as to the incumbent for burying, the foundation of the fee was vo- 

Juntary, and the obligation or neceſſity of paying ariſes from cuſtom; 

which is the ground of what 15 before obſerved out of Lindwood. But 


Atho' the rule of the canon law is, that in caſe of denial of the cuſtomary 


fee, juſtice is to be done by the ordinary; and tho' the books of the 

common law allow this to be, in its nature, a matter properly of ſpiri- 

tual cognizance, yet it is a very great abatement from that allowance, 

that the temporal courts reſerve to themſelves the right of determining, 

_ firſt, Whether there is ſuch a cuſtom, in caſe that is denied; and, ſe- 
condly, Whether it is a reaſonable cuſtom, in caſe the cuſtom it ſelf is 
acknowledged. Upon the firſt of theſe heads, a prohibition was granted, 

in the caſe of Andrews and Smſon, M. 27 C. 2. in which, two grounds 

were laid down of granting prohibitions ; for defect of juriſdiction, and 

for defect of trial: and the prohibition granted on this occaſion was 

ranked under the ſecond head, and compared to the caſe of a modus 

decimandi, which may be demanded in the ſpiritual court, but if the 
cuſtom be denied, a prohibition will lie; becauſe the rule of preſcrip- 
tion is different in the ſpiritual court, from that in the temporal. And 

' en the like denials, we find other prohibitions alſo granted; as where the 
church of Weſtminſter, for burying in the abbey, demanded gol, and 

the cathedral of York 51, over and above the common tees. Upon the 

ſecond of theſe two heads, viz. the unreaſonableneſs of the cuſtom, a 

prohibition was granted in the forementioned caſe of Tep/ol and [errers, 

where the ſame fees were claimed by the rectors and churchwardens of 

the pariſh out of which the corps was carried, that were uſually paid 

there for the place in which the corps ſhould be buried elſewhere. But 

tho ſuch demand was reckoned a herdſhip upon a ſtranger or traveller 

who ſhould happen to die there; no fault was found with the rule or 

proportion of the fee, in caſe the party deceaſed had been a fixed pa- 

niſhioner.”. Gi, 454... 2-Keb; 758. 3 Reb. „j nei 
But here it is to be obſerved, that in the foregoing cafe of Andrews 

and Symſon, the demand was a fee of four nobles tor a pariſhioner, 

and of four marks for a ſtranger ; which proportion and difference were 

not excepted againſt by the court as unreaſonable, bur (as hath been nid) 
the prohibition went only becauſe the cuſtom was deniea. GY, 452. 

10. Funeral expences, according to the degree and quality of the Feners 

deceaſed, are to be allowed of the goods of the deccaſed, before any charges 

debt or duty whatſoever. 3 Inf. 202. . 3 

11. The carcaſe that is buried belongeth to no one; but is ſubject to Stealirg 
eccleſiaſtical cogniſance, if abuled or retoved. 3 L. 203. TUrOua, 

And a corps once buried, cannot be taker ur Or removed, withour” x77 

licence from the ordinary, C tbl. 484. | 


* 
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dlics, and buried them again; and it was refolved by the juſtices at 
jeants inn in fleet ſtreet, that the property of the ſheets remained the. 
owner's, that ie, in him who had the property therein, when the de vs 
body was wr apped therewith, tor the dead 97 855 18 not capable Of it; and 


7 hat is, to be buried | in aneeber lack, or the like: put in the caſe of 

à violent death, the coroner may take up the body tor his inſpection, if it. 
is interred befor e he comes to view 1t. 

In the lent aftizes holden at Leiceſter, 11 & 12 74 the caſe was, One 
W illiam Haines had digged up the ſeveral graves of three men and One 
woman in the night, and had taken their winding ſheers from their b. 


7 
)= 


. 


that the taking thereot was tclony. 12 Co: 


5 Eionuments. 


12. Lord Coke lays, concerning the bidding or erecting of tombs, fe. 


; pulchres, or monuments for the deceaſed, in church, chancel, common 


chapel, or church yard, in convenient manner, it is awful; for it is the 


laſt work of charity that can be done for the deceaſed, hs whilſt he 
lived was a lively temple of the holy ghoſt, with a reverend regard and 
_ chriſtian hope of a joyful reſurrection. And the defacing of them I 


puniſhable by the common law; as it appeareth in the book of the 


9 Ed. 4. 14. (the lady Wiche's caſe, wife of Sir Hugh Wiche); and ſo ir 


was agreed by the whole court, M. 10 Ja. in the common pleas, between 
Coden and Pym. And for the defacing thereof, they that build or erect 


the ſame ſhall have the action during their lives (as the lady Wiche had 


in the caſe of the qQ Ed. 4.) and after their deceaſes, the heir of the de- 
ceaſed ſhall have the action. Bur the building or erecting of the ſepulc ce, 


tomb, or other monument, ought not to be to the hindrance of tl the cele- 
ration of divine ſervice.. 3 Inſt. 202. 


And again, he ſays, if a nobleman, knight, eſquire, or other, be bu- 


ried in, a church, and have his coat armour and pennions with his arms, 


and ſuch other enſigns of honour as belong to his degree or order, {et up 


in the church; or Ha grave ſtone or tomb be laid or. made for 2 monu- 


ment of him: in this caſe, altho' the frechold of. the church be in the 
parſon, and that theſe be cmd to. the free! hold; yet cannot the par- 
fon or any other take them or deface them, but he 1s ſubject to an action 


to the heir and his heirs in the honour and ener of whoſe anceſtor they 


were fet up. 1 11}, 18.. 

But Dr Watſon ſays, this is to be inderigod of ſuch monuments only, 
as arc ſet up in the iles belonging to particular perſons; or if they ar 
ſet up in any other part of the church, he ſuppoſeth it is to be under- 
ſtood, that they were placed there with the incumbent 8 conſent. 1. al}. 


. 39. 


And Dr Gibſon ein thereupon ſaith thus: 1 coat ar- 
mour, and other enſigus of honour, ſet up in memory of the d deceaſed, 
may not be removed at the pleaſure of the ordinary. or incumbent. On 


the contrary, if either they or any other perſon ſhall take away Or deface © 
them, the perſon who ſet them up ſhall have an action againſt them during 


his lite, and after his death the heir of the deceaſed ſhall have the fan, 
who (as they ſay) is inheritable to arms and the like, as to heir-looms; and it 
avails not, that they are annexed to the freehold, tho? that is in the pos 

„ e 7 lee] 14> | Bui 
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Burial, 


But this, he ſays (as he conceiveth), is to be underſtood with one limitation, 
[f they were firſt jet up with conſent of the ordinary; for tho“ as my ko 


in church or chancel in convenient manner, the ordinary muſt be allowed 
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R Coke ſays) tombs ſepulchres or monuments may be erected for the deceaſed 


che proper judge of that conveniency; inaſmuch as ſuch erecting for ſo 


he adds) ought not to be to the hindrance of the celebration of divine [Ct 
vice; and if they are erected without conſent, and upon inquiry and in- 


ſpection be found to the hindrance of divine ſervice, it will not (he ſup- 


poſerh) be denied, that in ſuch caſe the ordinary hath ſufficient autho- 
rity to decree a removal, without any danger of an action at law. 
Gb / 453 3 454. | | | 
Whether a fre is due to the incumbent for ere cting a gr ave ſtone or 
monument in the churchyard, hath been queitioned by foe ; and no caſe 
hath occurred wherein the ſame hath received a judicial determina BO. 
It ſeemeth to be an argument in favour of the incumbent, that altho' 1 
is neceſſary to bury the dead, yet 1t 1s not neceſſary to erect monuments : 
and after the foil hath been broken for interring the dead, the graſs will 
grow again, and continue beneficial to the incumbent; but after the 
erection of a monument, there ceaſeth to be : any further produce of the 
foil in that place. And if the incumbent's leave is neceflary for the 
erecting a monument, it ſeemeth that he may preicribe his own reaſon- 


able terms; or if an accuſtomed tee hath been paid, that tuch cuitom | 


ought to be obſerved.. 

13. By the 3 F. c. 5. If any popiſh recuſant, man or woman, not be- 
ing excommunicate, ſhall be buried in any place, other than in the church 
or churchyard, or not according to the eccleſiaſtical laws of this realm; 

the executors or adminiſtrators of ſuch perſon buried, knowing the fame, 
or the party that cauſeth him to be ſo buried, ſhall forfeit 201, one 


Popiſh burial; 


| third to the king, one third to him that ſhall fie in any of the king” g. 
courts of record, and one third to the Poor of the pariſh. where ſuch a 


| Peron died. 


8 See Kalendar. 
Calumny. (Oath of.) Sec Daths.. 
: Cambridge. Sceœ Colleges. 


Canon. 


FOR the office xy canons, in cathedral Hf collegiate churches ; ſea 
Deans and chapters. 


Capa. 


19 


Cf Pa, the cope, was one of the prieſt's veſtments; ſo called, as i: 
F is ſaid, @ capiends, becauſe it containeth or covereth him all over, 
„ n 8 


Capa. 


Carthuſians. See Monaſteries. 


_ Calula. 


C45 ULA, the cheſible, was a garment worn by the prieſt, next under 


the cope; and is ſaid to have been fo called, as being a kind of cl. 


lage (as it were) or little houſe, covering him. Lind. 252, 


5 — 


Catechilm. 


1 BY Can. 59. Every parſon vicar or curate, upon every ſunday and 


holiday before evening prayer, ſhall for half an hour or more, e. 


mine and inſtruct the youth and ignorant perſons of his pariſh, in the ten 


commandments, the articles of the belief, and in the lord's prayer; and 


| ſhall diligently hear inſtruct and teach them the catechiſm ſet forth in the 
book of common prayer. And all fathers, mothers, maſters and mil- 
treſſes ſhall cauſe their children, ſervants, and apprentices, which have not 
learned the catechiſm, to come to the church at the time appointed, obe- 
_ diently to hear, and to be ordered by the miniſter until they have learned 
the ſame. And if any miniſter neglect his duty herein, let him be ſharply 
reproved upon the firſt complaint, and true notice thereof given tothe 
biſhop or ordinary of the place. If, after ſubmitting himſelf, he ſh 

_ willingly offend therein again; let him be ſuſpended. If ſo the third 
time, there being little hope that he will be therein reformed ; then c. 
communicated, and ſo remain until he be reformed. And likewiſe it any 
of the ſaid fathers, mothers, maſters or miſtreſſes, children, ſervants or ar- 
prentices, ſhall neglect their duties, as the one fort in not cauſing them to 


come, and the other in refuſing to learn, as aforeſaid ; let them be ful. 


pended by their ordinaries (if they be not children), and if they ſo perſiſ 
by the ſpace of a month, then let them be excommunicated. 


2. ud by the rubric: The curate of every pariſh ſhall diligently up: 
on ſundays and holidays, after the ſecond leſſon at evening pray ci, 
openly in the church inſtruct and examine ſo many children of his Peril 
: ee | 5585 ha | COTE e 
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ent unto him, as he ſhall think convenient, in ſome part of the ca- 
3 all fathers and mothers, maſters and dames, ſhall cauſe their chil- 
Jren ſervants and apprentices (which have not learned their catechiſm), 
o come to the church at the time appointed, and obediently to hear, 
and be ordered by the curate, until ſuch time as they have learned alt” 


that therein is appointed for them to learn. © 
3. That part of the church catechiſm which treats of the ſacraments, . 
is not in the 2d nor 5th of Ed. 6. but was added in the beginning of 
king James the firſt his reign, upon the conference at Hampton court. 
Gib. 376. 5 „ FE: = „„ | „„ 
f Wks office of publick baptiſm ; the miniſter directeth the godfa- 
thers and godmothers to take care, that the child be bronght to the biſhop 
to be confirmed by him, ſo ſoon as he or ſhe can ſay the creed, the lord's 
prayer, and the ten commandments in the vulgar tongue, and be further 
inſtructed in the church catechiſm ſer forth for that purpole. 8 


» 


Cathedzals 
I; AFTE R the converſion of Conſtantine the emperor, the other con- Origin of ca! 
L verts in thoſe days and in the following times, who were many of thedrale. 
them governors and nobles, ſettled great and large demeſne lands on thoſe ; 
who converted them, and the firſt oratories or places of publick worſhip _ 
are ſaid to have been built upon thoſe lands: which firtt oratories were 
called cathedre, ſedes; cathedrals, ſees, or feats; from the clergy's conſtant . 
reldence-therean..-: G ð 88 5 
2. The diſtinction between cathedral, conventual, and collegiate churches, Difference be: 
perhaps may be beſt underſtood, from the deſcription given by Lindwood tween catbe- 
| ct the ſeveral names: properly ſpeaking, ſays he, a ger is ſpoken in dral, conveny = 
| Cclpectof a cathedral church; a convent, in reſpect of a church of regulars; _ Bees 
| 3® college, in reſpect of an inferior church, where there are collected together churches, 
perſons living in common. Gibſ. 17227. EE. 
3. The ſees of biſhops ought regularly to be fixed in ſuch towns only as are Cathedral 
Lo ftcd and populous. When this was made a rule of the church by a canon Þvrches to be 
ei the council of Sardica, the only deſign ſeems to have been, to prevent? eities. 
die needleſs multiplication of biſhops ſees; inaſmuch as that canon, de- 
enlding ſuch a ſmall city, as within which a biſhop's fee ſſiould not be 
©:abliſhed, calls it ſuch a one as a ſingle preſbyter might be ſuficient 
bor, in point of numbers. But it was afterwards'underſtood by the canon 


a, that of what extent, or how populous ſocver, the dioceſe. or juriſ- 
| ton ot a biſhop might be, it was moſt agreeable to rhe epilcopal dig- 
"ty, to place the fee or cathedral church in ſome large and confiderable 

toyn. Purſuant to Which, with expreſs reference to the foreſaid council, 


% 2 A [Ws : l . | : $2 
to the decrees of pope Leo aud pope Damajus, it was decrerd in a 


* 
a 


Cathedꝛals. 

council under archbiſhop Lan frank, that certain epiſcopal ſees which be: 
fore had been in ſmall towns and vill ages, ſhould be ſettled in the moſt 
noted places; and ſeveral were accordingly removed, as Dorcheſter 

; Lincoln, Sclſey to Chick iter, Kirton to Fxcter: which rule was all ob. 

ſerved in fixing the ſees on 125 five new. biſhopricks, erected by king 
Henry the eighth. Gib/c 1 


And every town which hath a fee of a biſhop placed ir in it, is thercby 
intitled to the honour of a city: Gig. 174; 


And lord Coke defineth A city thus: A city ſaith ne) is a borough in. 


corporate, which hath 1, Or hath had, a biſhop : and tho the biff ſhoprick h 
be diſſolved, yet the city remainerth. 1 Inf. 109. 


But this extendeth not to the cathedral churches! in W ales; 
winch are eſtabliſhed in ſmall villages. 


Certain forfei- 4. Belides the proper revenues of cathedral churches, to be applied | t0- 


£ures for the yards the repair thereof, there are divers forfeitures by Icveral canons of | 
| —_— CH archbiſhop Stratford, to be diſpoſed of to the fame purpole : „0 Wit, for 
chedrals. 


the unfaithful execution of wills; for extorting undue fees for the Probate 


of wills ; tor undue commutation of penance ; and h alt the i forfeiture; tor 
exceſtive fees at the admiſſion of a curate. 


Cathedral ex, 5. very ſee or cathedral as ſuch) is exempt from archidiaconal 1 pur! 


empt from the die tion. Thus a bi! hope s tee having been newly erected within the lin 
archdeacen's 


ruriſdiction of a certain archdeaconry,. it Was repreſented, that che archdeacon 1 
juriſciction, 


divers of 


AAA 


preſumed to exerciſe his juriſdiction over the biſhop there conſecrated, 

and the church: and Gregory the ninth decreed thereupon, that thi: 
ſhould no more be done, but that the biſhop ſhould be exempt from the 
archidiaconal juriſdiction: 4 which decretal POR.” became part of the body 
of the canon law. Gibſ. 171. 

6. For the freedom of elections | in ge ncral, 1 it was thus provided by the 
-Natute of the 3 Kd. 1: c. 5. Becauſe: eleflions ought to be free, the Ring Col: 
mondeih upin great fis, vitrg je, that no man by force of ai ins, zor by alice 

on Menacing, 2 ll diſturh any lo make free eleflion. 

Which ſtatute, being general, did evidently include eccleſiaſtical clec- 
tions as well as others; but ſome doubt having probably been made, 
whether they were included, it was judged adviſable to move king tor d 
ſpecial declaration to that purpoſe, in the arliculi clert, 9 Ed. 2. C. 14 
V any dignily be vacant, where election is to be made, it is moved that th 
„ eleflo; J may 7 eely make their election, without fear of any. lein poi al PEE WO; 
and all prayers and rell, cis hall in this behalf ceaſe, The anſtrer; Th 
ſpall pe made Jree arc ding to the for 711 of bd and ordinances „that 15 | 
according to the {aid ſtatute of the 3 Id. 1. c. 5. Which alſo was but decta- 

ratory of the common law. 2 ot 109, 633. 61. 175. 
"And by che 31 Eliz. c. 6. it is thus ena acted: Wherecs by the inten! if 
the [+ tnders of cnthide ol and collegiate churches, and by tbe Achilles and 
Cc oruers of the fame, the electibus Preſentations and nominations oo 
ficers and ether perſons to have room or 1 7 in the ſame, are to be had at 
mace of the fits 2 and moſt meet per{cns, beins capable of the ſeine elections 
7 eſentations 2nd NOGURAHNORS, fr. erh, wilbout any reward gift. 97 Jong A 


W 1 


Elections! in 
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Cathedꝛals. 


y taken for the ſame; and for the true performance whereof, ſome eleftor; 
preſentors and nominators in the ſame, have or ſhould take a corporal cath to 
make their elections preſentations and nominations accordingly ; yet notwith- 


e 


money er friends, are ſeldom or not at all preferred, contrary to the goed mean- 


ins of the ſaid founders, and the ſaid good flatutes and ordinances, and to 


the great prejudice of learning, and the commonwealth and eſtate of the realm : 
Far remedy <ebereof it is enabled, that if any perſon or perſons or bodies Poli. 
tick or corporate, which have election preſentation or nomination, or Voice or 


aſſent in the choice election preſentation or nomination cf any perjon to have 


room or place in any of the ſaid cathedral or collegiate churckes, ſaa!l have re- 
ceive or take, or ſhall accept any promiſe agreement covenant bond or other 
aſſurance 10 receive or have, any money fee reward or any other profit, direct“ 
or indireftly, either to himſelf or themſelves, or to any other of bis or their 
friends, for his or their voice or aſſent, in ſuch election prejentation or nomna- 
tion as aforeſaid; then and from thenceforth the place room or office <oh:ich 


4 


ſuch perſen ſo offending ſhall then have in any of the ſaid churches foa!! be 


A 


fending were naturally dead. 1. 1, 2. a 


void, and the ſame may be diſpoſed of in ſuch manner as if ſuch perſon jo of- 


» 


ffanding, it is found by experience, that the ſaid elections preſentations and no- 
minations be many times wrought and brought to paſs with money gifts and re- 
wards, whereby the fitteſt perſons to be elected preſented or nominated, wanting 
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Cathedꝛals. 


down here ſome rules rela ating to elections, which lie os in the body 
of che canon law. As, 
1) Concerning the die for cleftion , this the canon Jaw Wende 
that it hall not exceed the ſpace of three months ſrom the vacancy, and 
Fit be deferred longer (without lawful impediment) the electors ſhall 
tor that turn Joſe their right of election, and the ſame ſhall devolve upon 
thoſe who have the next right, who alſo ſhall 61] up the Vacancy within 
Ot her three months, on pain of canonical cenfures. And after the ele&ic n, 5 
they ſhall notify rhe ſame to the perlon elected, fo ſoon as they reaſonabl, 
EP who ſhall afent thereunto within the ff ſpace of one month, and within 
three nor atrerwards thaitl procure confirmation thereof, oller wife the 
election (if there be no lawful impediment intervening) ſhall be void. 


Bur the election, or any citation or procels relating thereto, ought not to 
be before the interment of the deceaſed. 


2 Concerning the manner of proceeding to the election, it is ordained, 


that when canons or prebendaries are wanted, or benefices to be diſpoſed 


of, the canons abſent are to be cited, if conveniently It may be, unleſs 
there be a cuſtom to the contrary ; J otherwiſe what 1 18 done in their abſence 
Mall be of no effect. 0 

(3) And no perſon ſhall conflitore a proxy in ke Lulineſ of election, 
unleſs he be abſent in a place from whence he ought to be cited (and not 
in a foreign country, or the like), and hindred by juſt impediment from 


attending, of which he ſhall cauſe proof to be made upon oath if required. 
In fuch caſe; if he will, he may conſtitute one of the chapter or collegi ic 


bouy to be his proxy. . 5 
But if none of the chapter win be his proxy, he cannot dep tte an 
other without conſent of the chapter, nor give his vote by letter, whic 


ought not to be given before the meeting for the election, but only at 
that time. 


And if one of the 1 be confiirned proxy generally, if he nom! 


nate one perſon upon his own account, and another in the name of | 


conſtituent, it ſhall paſs for nothing; but if he hath a ſpecial proxy, | 


chute ſuch a perſon by name, then he may lawfully conſent to the eden 
Of one in his own name, 4905 to the election of another 1 in the name of his 


conſtituent. 
(4) When the election 1 is to be TIO and all are preſent who on ch, 


and will, and can conveniently attend ; three of the ſociety ſhall | rake the 


votes of every one, ſecretly and ll iy, and put the ſame in writing, 

and then immediately publiſh the ſame amongſt them all; and on cal {Lg g 
b the votes, he ſhall be elected, who has the majority of legal votes. 
And they cannot vary after che votes are publiſhed; for thc n chey ought 

to proceed to caſt up the votes, and declare the election. 5 
(5) By the majority is meant, the majority of the whole number of 


electors; therefore if there are 7 electors, and 2 of them chuſe one per- 
fon, and 2 another, and 3 another, he who has the three votes ſhall He! 


be duly clected, as not being choſen by a majority, of the clectors. 
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(6) By the majority of legal votes (the major et ſunior pars) are exclu- 


| ded thoſe who are admitted upon proteſtation, that their votes Natl not be 
good, if it ſhall appear that they have not a legal right to vote, and it 


O 


ſhall afterwards be made appear upon appeal or otherwiſe that they have 
no legal right. Now perſons may be diſqualified ſeveral ways: as by 
cuſtom ; or by their own crime, where they have committed any offence 


which renders them incapable. 80 perſons under ſuſpenſion, or under 


the greater excommunication, can neither be clectors, nor be themſelves 


elected. 

But if a member be 1 in podſeion, altho' not of kit he nay be an 
clector, and ſuch election is valid, provided he be in quiet poſſeſſion, 
becauſe he believeth that he hath right. But if from the firſt, before the 
election is made, it ſhall be denied that he hath ſuch right, and he is ad- 


mitted under proteſtation, that his voice ſhall be valid if indeed ir ought. 


to be valid, and that it ſhall not be valid unleſs it ſhall appear that he 
hath ſuch right ; in ſuch caſe his poſſeſſion ſhall not avail. 1 
) Where the votes are equal, one who is an elector being TR 
ſhall have the preference before one who is not an elector: As for in- 
ſtance, if there are 7 voters, and 2 of them chuſe one of the ſeven, and 
other 3 chuſe another who is not of the ſeven; he of the ſeven. who is 


_ choſen ſhall have the preference, provided he himſelf conlent and agree to 


lus election, and there be no canonical impediment. 


(8) If the leſſer number of the electors, proceed pr ecipitately to make 
ceftion before the reſt who ought to be preſent are come in; ſuch elec- 
tion is void, altho* the major part of the whole number ſhould aſſent to it 
afterwards. But if after ſuch undue election made, and divers of the 
clectors are gone home, they who remain ſhall proceed to another election, 
ſuch other election is alſo void; for they ought to appeal. 

(9) A preelefion into a place not vacant, is void. And 10 it Was de- 
clared | in the court of king's bench, E. 34 C. 2. in the caſe of Stainhce 
and Owen : Dr Owen was elected prebendary | in the church of St David's. 


where ſuch elections had been uſual, when all the prebends were full; 


but upon a vacancy Dr Stainhoe was admitted, and the court would not 


grant a mandamus to admit Dr Owe, becauſe (as is there ſaid) it was a 
ridiculous cuſtom to elect where no prebend Was vacant, Ea that there 
cannot be an election but into a void place. 2 T. Jones. 19 

It is true, there may be a preelection ; and UPON a dean the perſon 
may afterwards be admitted : But ſuch precle&tion binds not the body, 
10 as that they may not elect any other w hen the vacancy happens ; clpe- 


cally, where the electors are che patrons, and are alto the perſons to 
The caution given in this cale by the canon law is, not to 


admit, 


chuſe to the place which ſhall be next vacant; but if they chuſe 
man to be a brother or fellow of the ſociety, and promiſe to con. 
ier-upon him the next vacant benefice, ſuch clection Is good. 675 
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toe fit 7. 22 ere "the an or other chief governor of any cathedral or colleziats | 
= Fruits of the arid: hath a certain portion of the poſſeſſions alone limited to his office, ang 

| dome every prebendary, vicar, petty canon, and other miniſter ſpiritual bath another 
bs charged, alone and diſtinftly limited to his reſpective office :. they ſhall be rated for their 
RES firſt fruits ſeparately and not jointly. C 
- Cathedral the 8. The cathedral church is the pariſh church of the whole diocek 
' pariſh church (which dioceſe was therefore commonly called parochia in ancient times, | 
of the whole till the application of this name to the leſſer branches into which it was 
digeeſe. divided, made it for diſtinction's ſake to be called only by the name of 
dioceſe :) and it hath been affirmed, with great probability, that if one 
reſort to the cathedral church to hear divine ſervice, it is a reſorting t) 
the pariſh church, within the natural ſenſe and meaning of the Nature 
Gibſ. 171. 

Upon which account it is SG by a canon of Simon Mepham arch. 
biſhop of Canterbury, that in certain cafes, they who cannot be cited per- 
ſonally, nor in their dwelling houſe, may be cited in their pariſh church; 

and if they have no pariſh church, or that doth not APPEAL, then they - 
al be cited in the cathedral. -. G:4/.:1003.. 
And by Can. 65. Excommunicates ſhall be denounced every ſix months, 
: as well in the pariſh church, as in the cathedral church of the diocele. 5 
3 9. In honour of the cathedral church, and in token of ſubjection to it, 
ment paid as the biſhop's ſee; every parochial miniſter within the dioceſe, pays to 
thereunto up the biſhop an annual penſion, called anciently cathedraticum. This ac. 
wig ee knowledgment is ſuppoſed to have taken rife from the eſtabliſhment ct 
e pariſhes, with certain revenues, and thereby the ſeparating Ci 
thoſe diftrifts from the immediate relation they had born to the cad. 
dral church. By a canon of the council of Bracara, this pc nſion i- 
called Hohr cathedre epiſcopalis, and reſtrained (if it was not limited be. 
fore) to two ſhillings each church: which canon became afterwards part 
of the canon law of the church, with this gloſs upon the Words tr 
_ foillings (viz. at moſt ; for ſometimes tejs 1s 5 ); and hath been tc 
ceived in England, as in other churches, under the name of /ynogatteum,. 
or ſynodals, becauſe generally por at the biſh zOP's ſynod at Eaſter. ih. 
| 4171. . 
tibop's reb- 18 a Biſhops ſhall be at chaſe catkedrale on ſome of f the greatef 
ec tber. feaſts, and at leaſt in ſome part of lent. Lind. 130. 
Olbo. Biſhops ſhall reſide at their cathedral churches, and of! ictare 
there on the chief feſtivals, on the lord's days, and in lent, and in ad 
vent. Athon. 55. - 
Othobon. Biſhops ſhall be IE refident to take care of thel 
flock, and for the comfort of the churches eſpouſed to them; eſpec: 
ally on ſolemn days, in lent and advent: unleſs their ablence be req! 
ted by their ſuperiors, or for other juſt cauſe. Athon, 118. 
Dean and 11. Can. 42. Every dean maſter or warden or chief governor of 4 
chapters reſi- cathedral or collegiate church, ſhall be reſident there four ſcore and it! 
tim or divif 5 he leaſt, and then fla 
days, conjunë im or diviim, in every year at the lecalt, anc 


continue there | in preaching the word of god, and keeping good 2 5 
it 
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lity ; except he ſhall be otherwiſe ler with weighty and urgent cauſes to 
be approved by the biſhop, or in any other lawful ſort diſpenſed with. 
and when he 1s preſent, he with the reſt of the canons or prebendaries 
reſident, ſhall take ſpecial care, that the ſtatutes and laudable cuſtoms of 
their church (not being contrary to the word of god or prerogative royal), 
the ſtatutes of this realm being in force concerning eccleſiaſtical order, 
and all other conſtitutions now ſet forth and confirmed by his majeſty's 
authority, and ſuch as ſhall be lawfully enjoined by the biſhop of the dio- 
ceſe in his viſitation according to the ſtatutes and cuſtoms of the ſame _ 
church or the eccleſiaſtical laws of this realm, be diligently obſerved ; 
and that the petty canons, vicars choral, and other miniſters of their 
Church, be urged to the ſtudy of the holy ſcriptures; and every ont of 
them to have the new teſtament not only in engliſh, but allo in latin. 
Can. 44. Prebendaries, at large, ſhall not be abſent from their cures 
above a month in the year ; and reſidentiaries ſhall divide the year among 
them, and when their reſidence is over, ſhall repair to their benefices. ; | 
12. Can. 24. In all cathedral and collegiate churches, the holy commu- Adina 
mon ſhall be adminiſtred upon principal feaſt days, ſometimes by the bi- on of the hoſy | 
ſhop (if he be preſent), and ſometimes by the dean, and at {ome tines nde | 
by a canon or prebendary; the principal miniſter uſing a decent cope, nt 
and being aſſiſted with the goſpeller and epiſtler agreeably, according to 
the advertiſements publiſhed in the ſeventh year of queen Elizabeth (here- 
after following). The ſaid communion to be adminiſtred at ſuch times, 
and with ſuch limitation, as is ſpecified in the book of common prayer. 
Provided, that no ſuch limitation by any conſtruction ſhall be allowed of, 
but that all deans, wardens, maſters, or heads of cathedral and collegiate 
churches, prebendaries, canons, vicars, petty canons, ſinging men, and 
all others of the foundation, ſhall receive the communion four times year- 
ly at the leaſt. C „ 
13. Can. 43. The dean maſter warden or chief governor, prebendaries Preaching, 
and canons in every cathedral and collegiate church, ſhall preach there in 
their own perſons, ſo often as they. are bound by law ftatute ordinance or 
cuſtom ; and if they be ſick, or lawfully abſent, they ſhall ſubſtitute tuc!: 
icenſed preachers to ſupply their turns, as by the biſhop ſhall be thought 
meet to preach in cathedral churches. And if any otherwite neglect or 
omit to ſupply his courſe, the offender ſhall be puniſhed by the bilnop, 
or by him or them to whom the juriſdiction of that church appertainetl, 
according to the quality of the offence. | 1 55 
And by Can. 51. The deans preſidents and reſidentiaries of any catbe- 
_&Eral or collegiate church, ſhall ſufler no ſtranger to preach unto the people 
in their churches, except they be allowed by the archbiſhop of the pro- 
vince, or by the biſhop of the ſame dioceſe, or by either of the univerſi- 
tes. And if any in his ſermon ſhall publiſh any doctrine either ſtrange, 
Ur diſagreeing from the word of god, or from any of the thirty nine ar- 
ticles, or from the book of common prayer; the dean or the reſidents 
mall by their letters, ſubſcribed with ſome of their hands that heard him, 
o ſoon as may be, give notice of the ſame to the biſhop of che 0 
| | | lat 
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e thathe may determine the matter, and take ſuch order therein as he ſhal 
think convenient. 


Lecture. 14. By the 13 & 14 C. 2. c. 4. 4 Jecturer being choſen in a ec al 1 „ 
. collegiate church, need not to read the common prayer, as other perſons admits 4 


70 ecclefiaſtil offices ; but it ſhall be ſufficient openly fo declare his a Yent and tm: 
ſent lo all things therein contained. 1. 20. 


| Habits to be 15. The advertiſements publiſhed in the Kren year of queen Elize 
worn there. beth, and referred to in Can. 24. aforegoing, are as follows: Item, 1; 

„ whe- miniſtration of the holy communion in cathedral and collegiate 
churches, the principal miniſter ſhall uſe a cope, with goſpeller and chi. 
toler agreeably ; and at all other prayers. to be ſaid at the communion u 
ble, to uſe no copes but ſurplices. Item, That the dean and prebe enda 
ries wear a ſurplice, with a filk hood, in the quire; and when they Preach 
1n the cathedral or collegiate church, to wear a hood. 

And at the end of the ſervice book in the ſecond year of Edwar 
ſixth, it is ordered, that in all cathedral churches, the archdeacons. rh aun 
and prebendaries, being graduates, may uſe in the quire, beſide their 
ſurplices, ſuch hoods a5 pertaineth to their leveral dees, which the 
have taken in any univerſity within this realm. 


Viſitation 16. Churches. collegiate and conventual were always Vilitable by the bi 


thereof. 


thereof. Hughes c. 28. 


': And the viſitation of cathedral churches doth belong unto the metr. 
politan of the province z and tO the king, when the archbiſhopric K 18 £ 
cant. id. 

Ornaments to 17. The ſee of a biſhop i 18 insitled to the ornaments of the chapel, at 
2900 tothe ſuc- his death, This was declared in the bilhop of. Carliſle's caſe,” 21 Ed. 
1 and is pleaded by lord Coke in the caſe of Corven and Pym, as goo 
law; that altho' other chattels belong to the executors of the decealed, 
and ſhall not go in ſucceſſion, yet the ornaments of a chapel of a prece- 
Aing biſhop, are merely in ſucceſſion. G3. 171, — 
" Cathedrals of © 18. Concerning the cathedral churches of the new foundation, it | 

the new foun- enacted by the 31 JI. 8. c. 9. that the king ſhall have power to declare os 
dation. ominate by letters patents or other 2 writing under the great ſeal, ſuch nunver 

of biſhops, ſuch number of cities (ſees for biſhops), cathedral churches, die 
dioceſes, by metes and bounds, as fall appertain; and (out of the revenues 


of the diſſolved monaſteries) to endow them, with ſuch poſſofjicns, 415 


ſuch manner and condition, as he ſhall think neceſſary and convenient. 
And it appears by a ſcheme for new cathedrals and biſhopricks, undd! 


the hand of king ex. 8. that his deſign was, to erect many more put 
ſuant to the powers given by this act) than were erected. 1 uri: 
262. 


By the ch arters of foundation of the new cathedral and collegiate 
churches erected by the tad king, it is ordered that they ſhould be ku 
led and governed by ſtatutes to be ſpecified in certain indeniure then 
after to be made by him: which ſtatutes were accordingly made and 


delivered to the laid churches, but not indented. W hercupon the ace 


4- 
(3 


ſhop of the dioceſe; if no ſpecial cxemption was made by the founder 


oY 
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ar che 1 Mar. ſeſſ. 3. c. 9. aſſerting the ſaid ſtatutes to be therefore void, 


Jone. Afterwards the fame power was given to queen Elizabeth, by the 
11," c. 22. during her life; who gave power to the eccleſiaſtical com- 


miſſioners to prepare new ſtatutes for the fame, which accordingly were 
prepared and finiſhed in the month of July 1572, ready for the royal 


confirmation 3 but this (9 what reaton, Or by What accident, be 
not) was never obtained. Gi 181. 
But by the 6 An. c. 21. in order to ſettle the dilputes which had 
arlſe TL 1 the validity of ſuch ſtatutes, it is enacted, that 7 all 
cathedral and collegiate churches founded by king Henry the erghth, ſuch ſta- 
ties a5 Dave been uſually recerved and prattiſe in the government of the fame 
reſpedtively f fince the reſtoration of king Charles the ſecond, and to the obſer- 
dance whereof the deans and prebendaries and other members of the ſaid 
churches from the ſaid time have uſed to be ſworn at their inſtalments or ad- 
- miſſions, ſhall be good and valid, and be taken and adjudged to be the ſtatutes 
of the ſaid churches reſpefively ; nevertheleſs ſo far forth only, as the ſame 
or any of them are in no manner repugnant to or inconſiſtent © with the conſtity- 
tion if the church of England as the ſame is now by law eſtabliſhed, or the 
laws of the land. Which act, together with the caſes that have hap- 
pened thereupon, falleth in more properly under the title Deaus and 
Chapters. | „ 


Cathedzaticum. 


ATHE D RA TFC UM hath been treated of, under the title next 


| afor C going. 


Caveat. 


Caveat is a cadtion entred in the Spital court, to ſtop probates, 


adminiſtrations, licences, diſpenſations, e inſtitutions, and 
ſuch like, from being granted without che knowledge of the party that 
enters it. 


And a caveat 15 of ſuch validity by the canon law, that if an inſtitution, 
aumniniftration 


void. Ayl. Par. 145, 6. 1 Lev. 157. Owen 50. 


tred, 


gave power to the ſaid queen, to ordain ſuch ſtatutes and ordinances for the 
lame, as ſhould ſeem good unto her: but ſhe died, before much was 


But not ſo by the common law. For by the common law, an RT 
iltitution, probate, adminiſtration, or the like, contrary to a caveat en- 


o 


„or the like, be granted pending ſuch caveat, the ſame is 


SI 
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Caveat. 


tred, ſhall and good; in the eye of which law, the caveat is ſaid to b 6e 


only a cavtion for the information of the court (like a caveat entred in 
chancery againſt the paſſing of a patent, or in the common pleas agalnſt 
the levying of a fine); but that it doth not preſerve the right untouched, 
fo as to null all ſubſequent proceedings, becauſe it doth not come from 


any ſuperior ; nor hath it ever been determined, that a biſhop became x 


_ difturber, by giving inſtitution without regard to a caveat; on the 1 
trary, it was {aid 79 Coke and Doderidge, in the caſe of Hutchins an 


Glover, I. 14 Ja. that voy have nothing to do with a caveat in the com. 
mon law. Gidy. 778. 5 Bac. Ar. 404. . Par. 145, 6. — 


Ceſſion. See avoidance. 
Chancel. See Church. ; 


| Chancellozs, &c. 


„ word chancellor 1 is not med in a commiſſion, and bas 
rarely 1 in our ancient records; but ſcemeth to have grown into 
uſe in imitation of the like title in the ſtate; inaſmuch as the proper 


office of a chancellor as ſuch, was, to be keeper of the ſeals of the arch. 
_ biſhop or biſhop, as appears from divers entries in the ey of the 


„„ archbiſhops of Canterbury. Gif. 986. 
Official prin- 


2. This office (as it is now underſtood) includeth in it two other off- 


cipaland vicar ces, which are diſtinguiſhed in the commiſſion by the titles of officio! 


. general. 


principal and vicar general, The proper work of an official is, to hear 
cauſes between party and party, concerning wills, legacies, marriage: 
and the like, which are matters of temporal cognizance, but have been 


granted to the eccleſiaſtical courts by the conceſſions of princes. The 


roper work of a vicar general is, the exerciſe and adminittration of 11 


riſdiction purely ſpiritual, by the authority and under the direction of 
the biſhop, as viſitation, correction of manners, granting inſtitutions, 
and the like, with a general inſpection of men and things, in order to 


che preſerving of diſcipline and good government in the church. Git. 


Introd. 22. Gib/ou's Trads 108. 


And altho' theſe two offices have been ordinarily granted together; yet 


we find in the acts and records of, the ſeveral ſees frequent appointment 


of vicars general ſeparately, upon occaſional abſences of the archbiſhops 


or biſhops. Gibſon's Trafts 110. 


For the vicar general was an officer 8 conſtituted, when tie 


biſhop was called out of the dioceſe, by foreign, embaſſies, or attendances 
: in Parhament, or other affairs whether publick or private; and being the 


repreſen 


2 


= 


3. Commiſſary is he that is limited by the biſhop to ſome certain p 
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repreſentative of the biſhop for that time, his commiſſion contained in it 


all that power and juriſdiction which till reſted in the biſhop notwith- 
ſtanding the appointment of an official, that is, the whole adminiſtration, 
except the hearing of cauſes in the conſiſtory court. Gibſ. Introd. 23, 


And Dr Gibſon takes occaſion to wiſh, that theſe offices might be 


kept ſeparate ſtill ; the office of vicar general to be veſted in the hands of 
ſome grave and prudent clergyman, uſually reſident within the dioceſe , 


and that of official, (as being converſant about temporal matters) in the _ 
hands of a layman, well ſkilled in the civil law. Gif. 990. 1 5 | 


4 


| lace Commitlar 85 


of che dioceſe, to aſſiſt him; and in moſt caſes hath the authority of Oſti- 
cial principal and vicar general within his limits. Terms of the law. Tit. 


i , , nn eo os 
The chancellor is not confined to any place of the dioceſe, nor limited 
to ſome certain cauſes only of juriſdiction ; but every where throughout 
the whole dioceſe he ſupplieth the biſhop's abſence, in all matters and 
cauſes ecleſiaſtical within his dioceſe. But the authority of commiſſaries, 


as it is reſtrained to ſome certain place of the dioceſe, fo is it alſo re- 
_ ſtrained to ſome certain cauſes of juriſdiction, limited unto them by the | 
| biſhops : for which reaſon the law calls them officiales foranti, as reſtrain- 


ed cuidam foro only of the dioceſe. God. 81, 


4. And what is ſaid of commiſſaries may be alſo applied to the offi- Archdeacon': 


cials of ſuch archdeacons as have a concurrent juriſdiction with their ciel. 
biſhop. G15. Trafs 114. 8 FE 9 5 


5. By Can. 127. No man ſhall be admitted a chancellor, commiſſary, Qualicetior. - 


or official, to exerciſe any eccleſiaſtical juriſdiction, except he be of the 
full age of fix and twenty years at the leaſt, and one that is learned in 
the civil and eccleſiaſtical laws, and is at the leaſt a maſter of arts, or 
batchelor of law, and is reaſonably well practiſed in the courſe thereof, 


as likewiſe well affected and zealouſly bent to religion, touching whoſe 


life and manners no evil example is had, and except before he enter into 

or execute any ſuch office, he ſhall take the oath of the King's ſupremacy 

in the preſence of the biſhop, or in the open court, and ſhall ſubſcribe to 
the thirty nine articles, and ſhall alſo ſwear that he will to the uttermoſt of 


his underſtanding deal uprightly and juſtly in his office, without reſpect. 
of favour or reward; the faid oaths and ſubſcription to be recorded by 


_ 4 regiſter then preſent. 


And they are alſo to take the oaths at the ſeſſions, as other perſons 


: qualifying tor offices, 


In the ſecond year of king Charles the firſt, Dr Sutton, chancellor of 


| Glouceſter, was ſued before the high commiſſioners, for that he being a 
divine, and having never been brought up in the ſcience of the civil 


or canon laws, nor having any underſtanding therein, took upon him 


the office of chancellor, contrary to the canons and conſtitutions of the 


church, Whereupon he prayed a prohibition in the common pleas, 


ſuggeſting that he had a trechold in the chancellorſhip, and ought to 
N the ſame for life: but the court would not grant the prohibition ; 


becauſe 


%%VᷣVF Cyantelloꝛs, sc. 
becauſe it belonged to the ſpiritual courts to examine the abilities of * 
ritual officers ; and ſo, tho a lay perion gains a frechold by his adn 
to a benefice, Vp he may be med in the {piricual court, and 2 IVC. 

that cauſe. 1 987 {> | 
But of } later days, when Dr Jones, "chancellor of Landaff, was lib: 1 
e tor ignorance, prohibition was prayed, and allo obtained 1 
this foot. of frechold; and when. confultation was prayed, as in a ©: 
mere eccleſiaſtical COgnizance, : and the prayer was ſupported by the pr 
55 cedent of Dr. Sutton, the court . againſt it, and denied 8 Sutton's 
. caſe to be law. Gibf. 987. 4 Mod. 3 

; Juriſdiction. e TU8ee erning the nature and erte 0 the power of ch anel lors, 4 

2 that name 1s underſtood at preſent, biſhop Stillingtleer ſaith as follows: 
. -. There is a difference in law and-realon, between an ordinary 1 DO 

de zending on an ancient preſcription and compoſition (as it is in fer er 

Places in the deans and chapters within their precincts), and an ordinaty 

power in a ſubſtitute, as a chancellor or vicar general. For althoꝰ fa 

1 an officer hath the ſame court with the biſhop, ſo that the legal ac; 

1 Court are the biſhop's acts by w. noſe authority he fits there, ſo that 90 

FO © appeal hes from the biſhop's officer to the biſhop himſelf, but to the ttt 
2 pPerior; and altho' a commiſſary be allowed to have the power of the 
=: or. dinary 3 in teſtamentary cauſes, which were not originally of eccleſiaſtical}. 
juriſciction: yet in acts Which are of ſpiritual and voluntary jurifdict; ion, 

the caſe is otherwiſe. For the biſhop, by appointing a chancellor, dot} 
not diveſt himſelf of his own ordinary power; but he may delegate ſome 
parts of it by commiſſion to others, which goes no farther th lan is ex- 

7 preſſed in it. For it is a very great miſtake in any to think, that ſuch 
who act by a delegated power, can have any more power than is g ken 
to them, where a ſpecial commiſſion is required for the n of it. 
Lor by the general commiſſion no other authority paſſeth, but that of 
het Wing cauſes : but all acts of voluntary Juriſdiction require a ſpecial 
Comm non, which the biſhop may reſtrain as he ſees cauſe. For, as : 
 Lindwood faith, nothing paſſes by virtue of the office but the hearing of 
cauſes ; fo that other acts depend upon the biſhop's particular grant for 

that purpoſe. And the law no where determines the bounds of a chan— 

cellor's power as to ſuch acts; nor can it be ſuppoſed ſo to do, ſince it 15 

but a delegated power, and it is in the right of him that deputes to cir- 
cinnſcribe and limit it. Neither can uſe or cuſtom inlarge ſuch a power, 
which depends upon another's will. And however by modern practice 
the patents for ſuch places have paſſed for the life of the perſon to whom 
they were firſt granted; yet it was not ſo by the ancient eccleſiaſtical 
law of England. For Lindwood affirms, that a grant of juriſdiction 
ceaſeth by the-death of him: who gave it; or otherwiſe it FP, never pals 
into the dean and chapter ſede vacante, or to the guardian of the ſpir- 
tualties. And he gives a good reaſon for it, that the biſhop may het 
have an official againſt his will, perhaps diſagreeable to him. It is tus, 
that by the ſcatute of the 37 H. 8. c. 17. mere doctors of law are made 


capable of exerciſing all t manner of eccleſiaſtical juriſdiction; but it dot: 
ee nou 


} 3n | 
* 


13-0 
0 


Fa 
{PT 
\ 1 


5 
q 
0 
1 
$$ 
| g 
| 
15 


„FP · - en 


PK: 
= 2 do 


Chantelloꝛs, * 
not aſſign the extent of their juriſdiction, but leaves it to the biſhops 
themſelves, from whom their authority is derived. And the law tilt 
diftingutſheth between ordinary and delegated power; tor the former ſup 
poſeth a perſon to act in his own right, and not by a deputation, Whic! 
no chancellor or official doth pretend unto. 1 $17, 330. | 


Note, voluntary juriſdiction is exerciſed in matters which require no 


judicial proceeding, as in granting probate of wills, letters of admin: 
ſtration, ſequeſtration of vacant benefices, inſtution, and {ſuch like; co 


ſenliois juriſdiction is, where there is an action or judicial procets, ant. 


= 


3 


conſiſteth in the hearing and determining of cauſes between party and 


)))) d 
And the diſtinction which biſhop Stillingfleet here laycth down, br - 
tween contentious and voluntary juriſdiction, as the one is ſuppoſed to he 
© conveyed to the official, and the other to remain in the biſhop, is ſu; 
ported, as to the contentious juriſdiction, by the books of common law; 


which affirm, that a biſhop may well ſue for a penſion or other right be- 


fore his own chancellor; and ſay, that the archbiſhop having conſtitute! 
an official principal (as the dean of the arches) to receive appeals, canno 


” 
) 


afterwards come into that court, and execute the office himſelf. Add to 


= 
— * 


this, what is generally ſaid, that if a biſhop doth not conſtitute a chan. 


cellor, he may be obliged LO do it by the archbiſhop of the province. 


6¹⁰,. 926. 


But as to the other branch, to wit, voluntary juriſdiction, as viſitation, 


inſtitution, licences, and the like; all this doth remain in the archbiſhop 
or biſhop, notwithſtanding the general grant of all and all manner of ju- 


riſdiction to the official. And therefore in our ancient eccleſiaſtical re- 


cords, we find ſpecial commiſſions to hear and determine matters found 
and detected in the viſitation, granted by the viſitors to ſuch perſons 


whoſe zeal and integrity they could confide in, for the effectual proſecu- 


tion of the crimes and vices detected. In like manner inſtitutions, li- 


cences, and the like, can belong to chancellors no otherwiſe, than as the 
right of granting is conveyed to them diſtinctly and in expreſs terms: 
And all that is here ſaid of chancellors, holds equally in the caſe of com- 
_ miſlaries and officials, according to the reſpective powers delegated to 


them, Git. 987. „ OO C 
Under the appellation of delegated juriſdiction, in a large ſenſe, may 


be comprehended the juriſdiction of archdeacons, who exerciſe ſuch 
branches of epiſcopal power (in ſubordination to the biſhops) as have 


been anciently aſſigned to them, eſpecially the holding of viſitations; and 


of deans, deans and chapters, and prebendaries, Wh do exercte epiſcopat 


- Juriſdiftion of all kinds, independent from the biſhops, tho' no juriſdic- 
tion at all could accrue to them otherwiſe than by grant from the biſhops, 
or by the arbitrary and overruling power of the popes. Both of thete, 


ever originally delegated, have long obtained the ſtyle of -ordinary 


zuriſdiction, as belonging of courſe and without any expreſs commiſſion, 
to the ſeveral offices beforementioned. Gibfſ. Introd. 22. 


8 
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de alledged that the grantee, under the uncertainty of the life of the gra” 


Chantelloꝛs, &. 


But the power which we properly call delegated, is the power of chan- 
cellors, commiſſaries, and officials ; which they exerciſe by expreſs com. 
miſſion from the reſpective ordinaries, to whoſe ſtations or offices ſyel 
e powers are annexed. id. e ; mals Ent e 
Continuance. 


O 


under an obligation to grant, and he (as official) hath lets ſhare than any 
other in the ſpiritual adminiſtration; and yet even in this the rule of the 


law 1s, that the power of officials ceaſeth, not only by revocation, but by 


the death of him who deputed them. And the reaſon given for ti, 
that otherwiſe upon the death of the biſhop the guardian of the {piricy. 
alties (and the ſame holds good of the ſucceſſors alſo) mig 


ght have an un- 


acceptable perſon intailed upon him. Accordingly, before the reforma- 
tion, and for ſome time after, we find new commiſſions for offices of all 
Kinds generally granted together, after the conſecration or tranſlation of a 
new biſhop; and thoſe grants uſually either to continue during pleaſure 
in expreſs words, or without any mention of the continuance for life or 
bother term, and ſo equally revocable at the pleaſure of the biſhop. The 
fame ſeemeth to have continued, at leaſt the common ſtyle, for ſome 
years in the reign of queen Elizabeth; and in the next reign we find it a 
queſtion in the caſe of the prebend of Hatcherly, whether any confirma- 
tion could bind the ſucceſſor ; and tho? in the caſe of Dr Barker, in the 
twenty firſt year of king James, the court were of opinion, that the 
biſhop had no right to take from him his office of commiſſary and vicar | 
general, which was granted for life, it is to be obſerved, that that grant 


S 


had been made by deed from the biſnop himſelf, who therefore was bound 
dy his own act, and could not undo it at pleaſure; but in the next reign, 
3 Cha. in Sutton's caſe, it is mentioned again as a doubtful point, whe- 
ther the grant of the predeceſſor, (however confirmed) could bind the 
JJ. ðꝙßß ne 
And it ſhould ſeem that the grantees. themſelves doubted their title for 


Uf, in the known way of commiſſions, according to the eccleſiaſtical 5 
method; and. therefore for greater ſecurity (no doubt by the advice of 
common lawyers) they obtained the offices by way of letters patents, 

with the habendum and other attendants om temporal grants; in Which 
Gets my they ſtill continue. And it is now taken for clear law, in the caſe of 
biſhops and other ordinaries, that the grant of an office for life by the 
predeceſſor, whether judicial or miniſterial, if. it be confirmed by the 
Adcean and chapter, is binding to the ſucceſſor. But it is to be remembred, 
that this is an allowance, and: not a command; the: law declares ſuch 
grants good when made, but doth not direct them to be made; in this 
the biſhop is at his own liberty as much as ever, no reſtraint therein 
_ being laid upon him by any law of this realm. idle. 
The ſame holds much more ſtrongly, in the caſe of grants for more 


les, and grants in reverſion. In favour of a grant for one life, it ma) 


1015 


7. As the biſhop may bound commiſſions in point of power, ſo ke nr 
alſo bound them in point of duration. The commiſſion of official, for. 
_ hearing of cauſes, is the only one which the biſhop is pretended to be 


_ 


Chancellozs, &c. 


and that by the time he hath attained a competent knowledge of perſons 


tor, would have no encouragement to ſequeſter himſelf from all ather | 
buſineſs, and turn his thoughts wholly to the execution of that office; 


213 


and things relating to it, he may be removed : but theſe cannot DE: 


| pleaded in favour of grants for more lives, and grants in reverſion. It is 


tttue, the temporal courts do ſo far reſtrain ſuch grants, as to declare 


them void, unleſs warranted by precedents before the 1 Eliz. in the caſe 


of biſhops, and before the r3 Eliz. in the caſe of others (in which years 
the two ſtatutes were made againſt the laying theſe and the like unrea- 
ſonable burdens upon ſucceſſors); and they alto do declare them void, 


unleſs they be granted freely and without reward, and unleſs the grantee 


(ſuppoſing him of full age) appear to have ſufficient knowledge for the 
work. But they have allowed them to be good, upon the foundation of 
precedents ſubſequent to the 1 Eli. on preſumption that there might be 
precedents before; and they have alſo allowed grants to minors to be 


| 1 e Ne preſumption that in due time they will qualify themſelves for 


the offices, and that until ſuch. time as they ſhall 5 of age they N 


1 wpply the Places by OP al Introd. 26. 


Chantty. 


CHANTRY, cantar ia, Was commonly a little dae or particular 3 


altar, in ſome cathedral or parochial church; endowed with lands or 


revenues, for the maintenance of a prieſt, to pray for the fouls of the 


founder and his friends. | 
A man might make a chantry by lems of the king, withour the 
ordinary; for the ordinary hath nothing to do there with. 


The main uſe and intent of theſe chantries was, for prayers fe RT 


departed, on a ſuppoſition of purgatory, and of being releaſed from 


thence by maſſes ſatisfactory: And prayer for ſuch ſouls was the general 


matter of all obits, anniverſaries, and the like, Which were but keveral 
forms of prayer for ſouls. God. 329. 
Iheſe ae were diſſolved by the ſtatute of the I E4. 6˙ k. 14. 


Cat — 


c 


E have ae in Engliſh the pronunciation of the initial letters 
of this word, as we have done in many other like inſtances; for 


W 


it is evidently the ſame with the Latin word capella: the aniſh word is 


"ape, the Belgic capelle, the Spaniſh capilla. But from whence | hey 
ave 


Chapel, 
whence o 
called, 
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chapels. 


” 7 * > — hs . 1 =_ * - * . 
5 * 2 * . r by WIS * 8 * * ow 
— E py . 7 2 2 


” _, - 
l — — e . * 
TR YT * 23 . — 2 < ws * So rnd, © GS 


1 


A 
* 


214 


Private 

| perſons have at their own private charge, built in or near their own ho! 
for them and their families to perform religious duties in. Theſe priva ate 
chapels and their ornaments are maintained at thoſe perſons charge i 
whom they belong; and chaplains provided for them by themſelves, with 


Chapel. 


have their derivation, remeth not to have been facie aCtorily accounted f for. 
Perhaps the ſame may be a diminutive of the word capa, which hari 


been adopted to ſignify one of the prieſts veſtments, ſo called (faith Lind. 


wood) 4 capiendo, from its containing or covering the whole back and 


ſhoulders. For chapels at firſt were only tents or cabernacles, ſornetimes 
called field churches, being nothing more than a covering from the in. 


clemency of the ſeaſons. And the metaphor is transferred. With our 


Engliſh word c:pe, which is uſed to denominate the fame veſtment, ang 


fienifieth alſo a canopy or other vaulted covering. So coppe denoteth the | 
. round top of a hill. So we ſay the cape of a Wall; the cape of a coat; 
cape, a promontory, or other ad cap, a 1 for thc head; 


and other ſuch like. 
2. Private chapels are ſuch as noblemen and other religious and wor ty 


5 on 


honourable penſions : .and theſe anciently were all conſecrated by the : 
bunop of the dioceſe, and ought to be 10 ſtill.  Degge P. . 


Str afford: V. e do fre e, that whoſoever againſt the pr abibitian of th 


canons ſhall celebrate maſs in oratories, chapels, houſes, or. other places nit © 
 conſecrate d, without havins obtained the licence of the etoceſon, ſpall be ſilſ. 

pended from the celebration of divine ſervice for the ſpace of à month, lad 
| ll licences granted by the biſhops, for celebrating maſs in Places net conſe- 


crated, other than 10 noblemen or other great men of the realm, living at a 


_ confiderable diſtance from the church, or notoriouſly weak or infirm, foal! be 
word.” Nevertheleſs the beads, governors, and canons of cathedral churthes, 
and others of the clergy, may celebrate maſs in their oratories of ancient t- 
reflion, as bath been accuſtomed. Moreover, the prieſts who ſhall celebrate 


moſs in oratories or chapels built by the kings or queens of England, or thr 


ebilaren, ſhall not mcur ach pain. Lind. 233. 


In or atories] An oratory differs from a church : : for in a church there . 


appointed a certain endowment for the miniſter and others; but an ©: 


tory 18 that which | is hot built for faying. mais, n nor Saane but onde 


for prayer. Land. 23 3, 


Or other 5. aces] As ſuppoſe, in a tent, or in the open air. Lind. 233 
Without DAOUIG obtained the licence of ihe dioceſan] Such oratory any on 


may build, without the confent of the biſhop ; ; but without the licence 


the biſhop, divine ſervice may not be pertormed there. And this 255 


he ſhall not grant, for divine ſervice there to be performed, upon 
greater feſtivals. Lind. 2 


Abundance of ſuch licences, both Ba 5 ſince the reform. 


Femain in our eccleſiaſtical records; not only for rhe be and ſeri 
but ty! lome inſtances for KWETAIMENTS allo. But che! aw is (as Lind 


Chapel. e 
| hath it in his gloſs on the faid canon) that ſuch licence be granted ſpa- 
ringly. And theſe reſtrictions were laid on private oratories, out of a fult 
regard to places of publick worſhip ; that while the lavs of the church 
provided for great infirmities, or great diſtance, ſuch indulgence might 
not be abuſed to an unneceſſary neglect 0: publick or parochial com- 
munion. Gibſ. 212: 3 XT „ = 
| wot 1 EE oa 3 2 * 8 . : ; IT A. RE a 
And in the ſaid oratories, a bell might not be put up, without the 
biſhop's authority. Lind. 233. „ 5 


At a: conſiderable diſtance] As ſuppoſe, a mile or more: and in ſuch 
caſe, and not otherwiſe (faith Lindwocd), 


| ſervice to be performed there. Lind. 233. 


the biſhop ought to permi. | 
By the 2 & 3 £4. 6. c. 1. /. 1. and 3 K“ „ 2. /. 4, Open prayer in 
and throughout thoſe acts, is explained thereby to be, that prayer Which 


2 IV N 
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_ chapels or oratories. 


By the 23 El. c. 1. Every perſon which uſually. on the ſunday ſhall 
have in his houſe divine ſervicc which is eſtabliſned by the law of this 
realm, and be thereat himſelf uſually preſent, and ſhall nat obſtinately 
"refuſe to come to church; and ſhall alſo four times in the year at leatt 
be preſent at the divine ſervice in the church of the pariſh where lie ſhall. 

be reſident, or in ſome other common church or chanel of eaſe, ſhall 

not incur the penalty of 201 a month limited by the ſaid act, for not 
_ repairing to church. ſ. 12. I OT 


By Can. 71. No miniſter ſhall preach or adminiſter the holy commu- 
mon in any private houſe, except it be in times of neceſſity, when any 
being either ſo impotent as he cannot go to the church, or very dan- 
gerouſly fick, are deſirous to be partakers of the holy ſacrament ; upon 
pain of ſuſpenſion for the firſt offence, and excommunication for the 
ſecond, Provided, that houſes are here reputed for private houſes, 
wherein are no chapels dedicated and allowed by the eccleſiaftical laws 
of this realm. And provided alſo, under the pain before expreſſed, that 
no chaplains do preach or adminiſter the communion in any other places, 
but in the chapels of the ſaid houſes; and that alſo they do the ſame 
very ſeldom upon ſundays and holidays: fo that both the lords and 
maiters of the ſaid houſes, and their families, ſhall at other times reſort 
to their own pariſh churches, and there receive the holy communion at 
the leaſt once every year. 1 5 
3. The diſtinction of free chapels, is grounded on their freedom or 
emption from all ordinary juriſdiction. Gb}. 210. CRE 
ir Simon Pegge ſays, it is agreed on all hands, that the king may 
erect a free chapel, and exempr it from the juriſdiction of the ordinary, 
or may licenſe a ſubject ſo to do D-2g7 P. 1. c. 12. 


— 
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"Free chepels. 


* 


And Dr Godelohin FA the king may licenſe a ſubject to Wan 4 
. chapel, and DF his charter exempt it from che viſitation of the ordinary, 
e 
But Dr Gibſon bblerpes rachael 104 no cs are produced; in 
| confirmation hereof: it is true, he ſays, that many free chapels have been 
in the hands of ſubjects; but it doth not therefore follow, chat thoſe Were 
hot originally of royal foundation. Gib. 211 8 
„„ YG conſtitution of archbiſhop Stratford, as before mentioned, ini. 
iers which officiate in oratories or chapels erefted by the Kings or querms of 
England, or their SOON, Hall not need to have the licence of the 
ordinary. 


; Or their children] Which ward iden tend not fur FA er than to 
pg __ grand children; after theſe, they are called poſterity. Lind. 234. 
” All free chapels, together with the chantries, were given to the king 
in the firſt year of king Edward the ſixth : except ſome few that are ex 
cepted in the acts of parliament by which they were given; or ſuch as 
are founded by the king, or his licence, ſince the diſſolution, Digg = 
* . 
::..And the king himſelf viſits his free chapels and koſpirals, and not the 
Lo ordinary : which office of viſitation 1s executed tor the king, by the lord 
high chancellor. God. 145. 3 
Free chapels may continue ſuch, in point of exemption from ordinary 
viſitation ; ; tho? the head or members do receive inſtitution from the ordl- 
= nary: Gibſ. 211. : 
In ſhort, the ſum of all is this : "Tron chapels (aays the . and ac- 
curate biſhop Tanner) were places of religious worſhip, exempt from 
all ordinary juriſdiction, fave only, that the incumbents were generally | 
inſtituted by the biſhop, and inducted by the archdeacon of the place. 
| Moſt of theſe chapels were built upon the manors and ancient demeſnes 
of the crown, whilſt in the king's hands, for the uſe of himſelf and re- 
tinue when he came to reſide there. And when the crown parted with 
| thoſe eſtates, the chapels went along with them, and retained their fr 
freedom; but ſome lords having had free chapels in manors that do not 
appear to have been ancient demeſne of the crown, ſuch are thought t 
have been built and rige by grants from the crown. Jauner“ Natit 
T7 MA Pref. 28. 
Y Fo Chapeliof eaſe 4. Of chapels ſubject to a mother church, ſome are co chape!s 
$ | under a mo- of 3 Others chapels of eaſe and parochial. G70. 209. 
her church. A chapel merely of caſe, is that which was not allowed a font at its in- 
ſtitution, and which is uſed only for the eaſe of the pariſhioners in p a 
and preaching (ſacraments and burials being received and performed at 
| the mother 8855 and commonly where the curate is removable 2: fle 
P beaſure of the parochial miniſter; according to what Lindwood faich 
where the miniſter of the mother church hath the cure of them both. 
yet he exerciſeth the cure there by a vicar not perpetual, but tempor) 


and removable at pleaſure: tho? in this caſe, Lindwood obleryes c 
| | | . Exe, 
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„chere, that there may be in other reſpects che rights of a parochial cha- 
pel by cuſtom. But where a chapel ts inſtituted, tho” with parochial 
rights, there is uſually (if not always) a reſervation, of repairing to the 
mother church, on a certain day or days, in order to preſerve. the ſubor- 
A parochial chapel is that which hath the parochial rights of chriſtning 
and burying; and this diftereth in nothing from a church, but in the wane 


of a rectory and endowment. Degge P. 1. c. 12. 


. 


For the privileges of adminiſtring the ſacraments (eſpecially that of | 
baptiſm) and the office of burial, are the proper rites and juriſdiction 
that make it no longer a depending chapel of cate, but a ſeparate paro- 
chial chapel. For the liberties of baptiſin and ſepulture, are the true di- 
tinct parochial rites. And if any new oratory hath acquired and enjoyed 
this immunity, then it differeth not from a pariſh church, but (ſays Mr. 
Selden) may be ſtiled capella parochialis. And till the year 1300, in all 
trials of the rights of particular churches, if it could be proved thai 
any chapel had a cuſtom for free baptiſm and burial, ſuch place was 
adjudged to be a parochial church. Hence at the firſt erection of theie 
| chapels, while they were deſigned to continue in ſubjection to the 
mother church, expreſs care was taken at the ordination of them, that 
there ſhould be no allowance of font or bells, or any thing that migl:r 
be to the prejudice of the old church. And when any ſubordinate cha- 
el did aſſume the liberty of burial, it was always judged an uſurpation 
upon the rights of the mother church, to which the dead bodies of all 
inhabitants ought to be duly brought, and there alone interred. And it 
any doubt aroſe, whether a village were within the bounds of ſuch a 


pariſh; no argument could more directly prove the affirmative, than evi- 


ence given, that the inhabitants of that village did bury their dead in the 
churchyard: of the ſaid -pariſh; Nen, Par. Ant.:590, 5 %½%½%½⅔ ́ bd nh, 
5. When by long uſe and cuſtom parochial bounds became fixed and Their erdow- 
ettled, many of the pariſhes were ſtill ſo large, that ſome of the remote 9 a 
hamlets found it very inconvenient to be at ſo great a diſtance from the CT ROT, 
church; and therefore for the relief and eaſe of ſuch inhabitants, this 
new method was practiſed of building private oratories 0: chapels in any 
ſuch remote hamlet, in which a capellane was ſometimes endowed by the 
lord of the manor, or ſome other benefactor, but generally maintain 
by a ſtipend from the pariſh prieſt, to whom all the rights and dues were 
intrely preſerved, Ken. Par. Ant. 587, ” 
But in order to authorize the erecting of a chapel of eaſe, the joint 
_ content of the dioceſan, the patron, and the incumbent (if the church. 
was full) were [and as it ſeemeth ſtill are] all required. Xe. Pay. 
Ant. 585, 586. 3 5 8 
Bj a conſtitution of Othobon ; Men à private perſon defireth to have 0 
chapel of bis own, and the biſhop for juſt cauſe hath granted the ſame, 11+ 
aid biſhop bath. always provided, that this be done without prejudice 10 
the tight of any other , agreeably whereunta we do injoin, that the caplans 


my ing in ſuch chapels, which have been granted ſaving the right of the ino, 
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N. Par, Ant. 504. 


of duty at 
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ther church, ſhall render to the rector of the ſaid church ell oblations an; 
other things, which, if the ſaid chaplains did not receive them, ought ty g. 
cruè to the ſaid mother church: and if any ſhall neglect or refuſe fo to do, |, 


hall incur the pain of ſuſpenſion until he ſhall conform. Athon. 112. 
But this is to be underſtood, unleſs a ſpecial privilege, or ancient cuſ. 

tom do allow the contrary ; or unleſs by compoſition with the rector ot 
the mother church, he do retain yearly the fruits ariſing within the cha- 


pelry, paying for the ſame ſomething in certain to the aid rector. 


Abon. 112. 5 e ͤ 0 
For a chapel may preicribe for tithes againſt the mother church. Thu: 


in the caſe of Sayer and Bland (4 Len. 24.), when the parſon libelled for 
_ tithes againſt an inhabitant of a hamlet where was a chapel of caſe, and 

it was ſhewed on the other ſide, that time out of mind the ſaid hamlet 
had found a clerk to do divine ſervice in the ſaid chapel with part of 
tlicir tithes, and (what was an uſual compoſition upon the erection of a 


chapel) paid a certain ſum of money to the parſon and his predeceſſors 


for all tithes; the preſcription was held to be good, and a prohibition was 
e, dE ne 


And at the conſecration of a chapel, there was often ſome fixed en. 


dowment given to it, for its more light and eaſy dependence on the mo- 


ther church: in ſome places being endowed with lands or tithes, and in 
_ tome places by voluntary contributions. Degge P. 1. c. 12. . 


Yet nevertheleſs, at the firſt there were very many ſigns of the depen- 


dence of chapels on the mother church; of which the prime and mot 
effectual was the payment of tithes and offerings and all profits whatic- 


ever, to the incumbent of the mother church. And therefore when ſuch _ 
_ chapels were firſt allowed, a particular reſerve was always made, that ſuch 
a new foundation ſhould be no prejudice to the pariſh prieſt and church. 
he conſtitutions of Egbert archbiſhop of York in the year 750, © 
tale care that churches of ancient inſtitution ſhould not be deprived of 


tithes or any other rights, by giving or allotting any part to new orato- 


ries. The ſame was alſo provided in a council under king Ethelred, by 


the advice of his two archbiſhops Alpheg and Wulſtan. Which conſt: 
tution is alſo found in an elder council, of Mentz ; and in the imperial 


capitularies. And by the laws of king Edgar made about the year 970, 
it was ordained, that every man ſhould pay his tithes to the ea/dan mynjire, 


to the elder or to the mother church: Only if a thain or lord ſhould have 


within his own fee a church with a burial place (that is, a parochial chapel), 
he might give a third part of his tithes to it; but if it had no privilege of 
burial (that is, if it were a bare appendant chapel), then the Jaw was to 
maintain the prieſt out of his nine parts, that is, purely at his own charge, 


without laying any part of the burden on the prieſt of the parith church, 


Another mark of dependence on the mother church was this : The in- 


habitants of the village which was thus accommodated with a chapel, | 


were upon ſome feſtivals to repair to the mother church, as an exprcthor 
x4 obedicnce to it. This practice was enjoined by the 31 


5 | Canon 
2 | SS 


Chapel: 


allowed to our colleges in Oxford, it was generally provided, that ſuch 


liberty ſhould be no prejudice to the pariſh church; and that the 


cholars of every ſuch houſe ſhould frequent the ſaid parochial church in 


che greater ſolemnities of the year. Which cuſtom doth ſtill prevail at 


Lincoln college, where the rector and fellows on Michaelmaſs day go in 


a their reſpective habits to the church of St Michael, and on the day of All- 


Saints to the church of All-hallows. Ken. Par. Ant. gag. 1 
Nor did the inhabitants of any village ſo privileged with a chapel barely 
vllit the mother church, and join in the divine jervice . but as a farther 


fign of ſubjection, they made their oblations, and paid fome accuſtomed | 
dues at thoſe ſolemn ſeaſons, This was ſometimes done upon every one 


of the three greater feſtivals of chriſtmaſs, eaſter, and whitſunday. Somc- 
times thoſe offerings were made only on the day of the dedication of the mo- 
ther church. Ar other times and places, theſe ſolemn oblations were 
made only at whitſuntide, and this chiefly in cathedral and conventual 
churches, . where, among all pariſh churches that were appropriated to 


them, or of their patronage, the priefts and people came in ſolemn pro- 
ceſſion within the week of pentecoſt, and brought their uſual offerings. 


Whereupon we may fairly preſume, that this old cuſtom gave birth and 
name to the pentecoſtals or whitſun-contributions that were allotted to 
the biſhops, and are ſtill paid in ſome few dioceſes. Ker. Par, Ant. 
596, 597- Ts | 


It was a farther honour done to mother churches, that all the hamlets 


and diſtant villages of a large pariſh, made one of their annual procet- 
ſions to the parochial church, with flags and ſtreamers, and other enſigns 
of joy and triumph. This cuſtom might poſſibly after the conquelt be 
introduced by the Normans; for among the eccleſiaſtical conſtitutions 
made in Normandy in the year 1080, it is decreed, that once in a year 
about pentecoſt, the prieſts and capellanes ſhould come with their people 
in a full proceſſion to the mother church, and for every houſe ſhould offer 


on the altar a wax taper to inlighten the church, or ſomething of like 


value. Ken. Par. Ant. 398. | „„ e ET 

Moreover, the cappellane or curate of a chapel was to be bound by an 
oath of due reverence and obedience to the rector or vicar of the mother 
church. This act of ſubmiſſion is injoined by a conſtitution of archbiſhop 
Winchelſea. And the oath was this: That to the parochial church and 1 
rector and vicar of it, they would do no manner of hurt or prejudice in their 
lations, portions, and all accuſtomed dues; but as much as lay in their power, 
| Would defend and ſecure them in all reſpefts : that they world by no means 
raiſe, uphold, or any way abet any grudges, quarrels, difference, or contention, 
*rween the ſaid rector or vicar and his pariſhioners, but as far as in them 


toy, would promote and maintain peace and charity between chem. And it 


was ordained, that all ſtipendiary prieſts and capellanes ſhould make ſuch 


3B _ before the rector or vicar or their deputy, on the firſt ſunday or feſtival | 
| Mcrtheir admiſſion ; and ſhould not preſume to celebrate divine ſervice 


PF f 2 before 


canon of the council of Agatha, and recommended by 4 decree of Gratian, : 
and obtained as a cuſtom in this kingdom. Yea, when chapels were firſt 


19 . 
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before ſuch oath was actually taken (at leaſt if the rector or vicar did 19- 
fift upon it), on penalty of incurring irregularity, and ſuch other puri. 


_ purge themſelves, that then they ſhould be turned out and proceeded ao! 


_ 8 perjured perſons. And if any capellane renounced this obedience, 


Par. Ant. 601. 35 


rochial chapel, and tho they do repair that chapel, are nevertheleſs of 
common right contributory to the repairs of the mother church. If they 


never had contributed, but always buried at the mother church, till abou! 


Chapel. 


ments as the canons did inflict on all that violated the conſtitutions of 
holy church. And if the ſaid capellanes, after ſuch oath taken, (hi 


be convicted of the breach of it, or if ſuſpected, ſhould not be able, 


A 


5 and | 


- oreſumed to act in contempt of the mother church and the incumben; ef 


t; judicial proceſs was formed againſt him, of which the iflue was t, 


-/= "cj and ſuſpend him. Ken. Par. Ant. 599, 600. 


And Dr Kennet lays, this canon remaineth {till in its full force. I 


And Mr. Johnſon faith accordingly, that they who officiate in ny 


chapel of caſe, do to this day ſwear obedience to the incumbent of the 
- mother Church. n 2065775 oo on, 5 5 


* 


The inhabitants of a precinct where there is a chapel, tho? it is a pa- 


have feats at the mother church, to go thither when they pleaſe, or re- 


ceive ſacraments or ſacramentals, or marry, chriſten, or bury at it, there 
Lan be no pretence for a diſcharge. Nor can any thing ſupport that 
plea, but that they have time out of mind been diſcharged (which alſo 
b doubted whether it be of it ſelf a full diſcharge); or that in conſiders 
tion thereof, they have paid ſo much to the repair of the church, or the 
wall of the churchyard, or the keeping of a 
(Which are clearly a diicharge).: Gil. id. 
Dr Godolphin Hays, it is contrary to common right, tl 


bell, or the like compoſitions 


| iat they who 
have a chapel of cate in a village, ſhould be diſcharged of repairing the 


mother church; for it may be that the church, being built with ſtone, 
may not need any reparation within the memory of man; and yet that | 
d oth not diſcharge them, without ſome ſpecial cauſe of diſcharge ſhewed, | 


If the chapel be three miles diſtant from the mother church, and tht 
inhabitants who have uted to come to the chapel, have uſed always o 


repair the chapel, and there marry and bury, and have never within ſixty 
years been charged to repair the mother church; yer this is not any. 
_ cauſe to have a prohibition : but they ought to ſhew in the ſpiritual 
court their exemption, if they have any, upon the endowment. 2 Noll 


Abr. 290. 
But If the inhabitants of a chapelry preſcribe to be diſcharged time 
out mind of the reparation of the mother church, and they are ſued for 
the reparation of the mother church, a prohibition lieth upon this f- 
mite. 2 RolPs Abr. 290. Mo Pei, 55 

7. 1 V. Ball and Croſs, The inhabitants of a chapelry within a pariſh, | 


were proſecuted in the eccleſiaſtical court, for not paying towards the 


repairs of the pariſh church; and the caſe was, thoſe of the chape!— 


Hens 


N 
* 


Henry the eighth's time the biſhop was prevailed on to conſecrate tlilem« 
burial place, in conſideration of which they agreed to pay towards the 
repair of the mother church. All which appeared upon the libel. And 
it was held by Holt chief juſtice; that thoſe of a chapelry may preſcribe 
to be exempt from repairing the mother church, as where it buries and 
chriſtens within it ſelf, and hath never contributed to the mother church 
for in that caſe it ſhall be intended co-eval, and not a latter erection in 
eaſe of thoſe of the chapelry : but here it appears, that the chapel could 
be only an erection in eaſe and favour of them of the chepelry ; for they 
of the chapelry buried at the mother church till Henry the eighth's time, 
and then undertook to contribute to the repairs of the mother ckurch. 
1 Salk. 164, 1065. And altho' at the firſt fight, this may ſeern fornewhar 
lard; yet it hath this good. foundation of reafon ; that all chapels, and 
all diſcharges from attending divine ſervice at the mother church, were 
originally matters of grace and favour; and the eaſe and convenience of 
particular inhabitants, ought not to be purchaſed with inconvenience and 
damage to the mother church; in whoſe right it was ſpecially provided 
on thoſe occaſions, that nothing ſhould be done in prejudice thereof. 
Boa EEE. 3, : 5 . 
6. The repairs of a chapel are to be made, by rates on the landholders How to be re- 
within the chapely, in the fame manner, as the repairs of a church; and paired, 
ſuch rates are to be inforced by eccleſiaſtical authority. Gif, 20900 
And there ſhall be the like appeals to the ordinary for unequal aſſeſſ- 
ments.—— But all this muſt be intended of ancient chapels, and where 
this courſe hath been uſed ; for if there be land given for the repair of 
them, or any land or eſtate charged by preſcription to the repairs of them, 
then the cuſtom muſt be obſerved. Degge P. 1. C. 12. Po 
7. The cure of chapels of eaſe, in many places, is to be performed by How to b- 
thoſe that have the cure of ſouls in the pariſh. Degge P. 1, c. 12. applied 
And in ſuch caſe, the incumbent of the mother church being bound. to 
und a chaplain there, may himſelf ſerve in the chapel, as well as his 
curate or chaplain. Watſ. c. 32. „„ „% yy | 
By agreement (of the biſhop, patron, and incumbent) the inhabitants 
may have a right to ele& and nominate a capellane. Otherwiſe, che an- 
cient cuſtom was, that he was either arbitrarily appointed by the vicar; 01 
by him nominated to the rector and convent, whote approbation did ad- 
mit him; or was nominated by the inhabitants (as founders and patrons; 
do the vicar, and by him preſented to the ordinary : for cuſtom herein was 
different: ſometimes a capellane was to be preſented by the patron of the 
church to the vicar, and by him to the archdeacon, who was then obliged 
to admit him; at other times the lord of the manor did preſent a fit. 
perſon to the appropriators, who without delay were to give admiſſion to 
the perſon fo preſented. Ken. Par. Ant, 689. 5 5 
8. Chapels of eaſe have the like officers for the moſt part as churches Goretrmer 
nave,” dittinguthed only in name. Degge F. I. g. 112127 wwe 
And are in like manner viſitable by the ordinary. Degge F. I. . 2 ñ]ĩ5’, 


1 


| Church or 


chapel, how 


to be tried. 


Chapel. 


9. It 15 fd by Rolle, that if the queſtion be in the. court chriflian, 

whether a church be a pariſh church, or only A chapel of caſe, A prob 
bition lieth, 2 RolPs Abr. 291. 

And Dr Watſen ſaith, if the defendant in a quare impedit ſhall plea 


that the fame is a chapel and no church; this matter ſhall be tried N 


the country, and not by the biſhop. Wal. 6.23. 


But Dr Gib ſon faith, that a chapel or no chapel oüght to be tried b. 
ſpiritual judge: for a chapel is ſpiritual, as well as a church; 
Ned two ſpiritual things are to be tried, no prohibition hall be grant, 


zn like manner, as it ooeth not, when a modus is pleaded, in a dſp 


between two ſpiritual PR to wit, che rector and vicar, about tithes, 
 G1bf. 210. 


Hor he ſays, if a queſtion i 18 depending as to the limits thereof, whether 
4 chapel of eaſe or a pariſh church, or whether a chapel of eaſe or a pa. 


oc hial chapel ; the ſame ſhall be tried, as to the limits, in the temporal 


.CQUITE Cibſ. 213. 


When the queſtion was, beer it were a church, or chapel belongir 9 
to the mother church, the iſſue was, whether it had a font and burying 


place; for if it had the adminiſtration of ſacraments and aal it vas 
5 udged in law a church. 2 Iiſt. 363. 


If a perſon be patron of a chapel in hath parochial rights, and doth 


preſent thereto by the name of a church, and the preſentees have been 


received thereto, as to a church; it is no longer a chapel but a church 


and if a diſturbance happen upon any avoidance thereof, the patron ma 
have his quare impedit as to a church. at,. c. 23. 2 N. 363. 


But on the contrary, a preſentation to a church by the name of. 


chapel, will not make it ceaſe to be a church; for the caſe was, that in 
the time of en. 3. there were two rectories, A and B, and the patron of _ 
A purchaſed the rectory of B. After which, conſtantly preſentations were 
to the church of A with the chapel of B. And it was reſolved, that al- 
tho' the patrons of A ever after the ſaid purchaſe, had preſented only 


unto the ſaid church of A with the chapel of B; yet B notwithſtanding 


remained in right a church, and the freehold of it in ſuſpence Wet; | 


7: 23. Sav. 17 18. 


The particular 4 privileges, and appointments relating to miniſters 


oſiciatng in chapels, arc treated of under the title Curates. 


Chapter. | See Deans and chapters. 


Charitable 


Charitable uſes. 
6 lands given in morlinain to charitable ufes, ſec title 
VS Moztmain, 5 


By the 43 El. c. 4. Whereas divers lands, tenements, rents, annuities, 
profits, hereditaments, goods, chattels, money, and ſtocks of money, have been 
heretofore given limited appointed and affigned, as well by the queen's mafeſiy 
and her progenitors, as by ſundry other well diſpoſed perſons; fume for relief 
f aged, impotent, and poor people; ſome for maintenance of fick and moimed 
ſoldiers and mariners, ſchools of learning, free ſehools and ſcholars in univer- 
ties; ſome for repair of bridges, ports, havens, cauſways, churches, fea 
banks, and highways , ſome for education and preferment of orphans; ſome 
far or towards relief, ftock, or maintenance for houſes of correction; ſeine for 
marriages of poor maids ; ſome for ſupportation aid and help of young trade/. 
men, handicraftſmen, and perſons decayed ;, and other for relief or redemt- 
tion of priſoners or captives; and for aid or eaſe of any poor inhabitants 
-oncerning payments of fifteens, ſetting out of ſoldiers, and other taxes, which 
cvertbeleſs have not been employed according to the charitable intent of the 
givers and founders thereof, by reaſon of frauds, breaches of truſt, and ne g 
"gence in theſe that ſhould pay, deliver, and employ the fame: For remedy 
"phereof, it is enacted, that it ſhall be lawful for the lord chancellor or keep: 
of the great ſeal of England, and for the chancellor of the autchy of Lan- 
cater for lands within the county palatine of Lancaſter, from time to tin: 
* award commiſſions to the biſhop of every ſeveral dioceſe reſpectively and bi; 
*vancellor (in caſe there ſhall be any biſh«p of that dioceſs at the time of 
gar ding the commiſſion) and other perſons of gocd and ſound behaviour ; 
ethorizing them thereby, or any four or more of thein, to inquire as well Ly 
the caths of twelve lawful men or more of the county, as by all other £660 
and lawful ways and means, of all and ſingular fuch gifts limitations aſ- 
ſauments and appointments aforeſaid, and of the abuſes, breaches of truſis, 
gligences, mſemployments, not employing, concealing, defrauding, miſcon- 
line, or miſgovernment, of any lands tenements rents annuities profits he- 
"ditements goods chattels money or flocks of money, heretofore given limited. 
Pponted or affiened, or which hereafter ſhall be given limited appointed or 
</-zned, to or for any the charitable and godly uſes before rehearſed. Aud 
Veel, the ſaid commiſſioners, or any four or more of them (upon calling the 
rarttes intereſted in any ſuch lands tenements rents annuities profits hered:- 
"ainents goods chattels money and flocks of money) ſball meke inquiry by the 
59:hs of twelve men or more of the ſaid county (whereunto the ſaid parties 
ereſted may have their lawful challenges), and upon ſuch inquiry, hearing,” 
nd examming thereof, ſet down ſuch orders judgments and decrees, as the 
aid lands Teuemente route aiumitiss projits goods chattels money and flocks of 
nc may ve duly and faithfully employed, to end for ſuch of the charital/e 
| | | | 10% . 
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Charitable uſes, 
whts and, bent before rehcar/ed reſpeftively, for zobich they were pion 
Which orders judements and fecre?r, not being contrary to the order, ee, 
FOCS "of / Ye doners er fornders, fhail ftand firm and good, and be 65 
eilte actordinghy; until! the fame ſoaldl be undone or altered by the lord 
olli on ord Ve per or chance!!r of the county palatine of Lancaſter rele, 
0 1707 eomplein? 1 by any party Seven to be made unto them. ſ. I. 
oj es . at 0. Aal 214 Rot extc 0 720 O77 lo 'ds e, FONTS anmuutie 
Prop, 7 chattels money or ffochs of money, given or which ſhall le 
4 cone, balk, ar houſe of J Warning 4 within the uni verſities of OSfor Id 7; 
Cambridge ; or 19 any of the colloges if Weſtminſter, Eaton, o Wincke(: 
TO or to any 21; TY, tral ur C6! eg? 2 2 < urch : 3. 0 10 any cily Or FEW CorDirat, 
or tocany 1 Tag's Jas or. tonements given ts the uſes afereſaid within any fach ci. 
or town corporate, were there 1s a ſpecial governor or governcrs appointed lt; 
zedern 0 = direct the Jame , or to any college, beſpital, or. free ſchocl, which 
ave ſpecial viſitors - $0very nors of begins appointed by 0 their far ors, 


55 e alſo, that this Pell not t e prejudicial to the juriſdicr; en er pier 
of hin ordina;y ; but that he may 0 In ever) ae execut? and Per fon 
the Jame, v5 IG this att had not been made. 1. 4. 
Provided alſo, that m3 perſon who ſhall have any of the rid | lands len. 
ments genes annuities 5 ofits pereditaments goods chottels money or ftccrs 15 me 
ney in lis bands or 2 Poffizn, or ſhell pretend any title thereunto, fha!l be, 
a 23 oner or a juror for any the cauſes Her id, or Peg namsd 2 
erte or: ſervè in the fame. f. . 
And Provided alſo, that no per ſon col ſhall kat er cbtain, upon dall. 
705 conſideration of money or land, any eſtate or intereſt in any lands tenemei 
"1s ennitties hereditaments good. or chattels appointed to any the chai: 2 
0 s 4% em toned, without fraud or covin, having no notice of the ſein 
charitable uſe, ſhall be impeached by any decrees or orders of the commiſſeners 
aboveme mired, for or concerning the ſame his eftate or intereſt ; and yet nt. 
ehe, . tle ſaid commiſſioners or any four of them Shell ond mcy make 
aecrees end orders for recompence to be made by any perſon, «ho being putin 
truſt, or having notice of the charitable uſes chivimentioned ſhall break lle 
ſame truſs, or defraud the fame uſes, by any conveyance gift grant leaſe dem, 
releaſe or converſion, and againſt his heirs executors or adminiſtrators or dun- 0 
hem, having offets in law or equity, fe far as the ſame aſſets « will extend. 


” bp 


0 6. 


Provided always, that this i af? ſhall not 3 to give power or authority ! 
the commiſſioners, to make any orders judgments or decrees concerning any man: 
tands tenements or other hereditaments aſſured or come unto the queen, or 4% 
king Henry the cighth, king Edward the fixth, or queen Mary, by dd of 
parliament, JT ROT; exchange, relinquiſhment, eſcheat, attainder, Convey- 
ance, or other ſe; and yet nevertheleſs, if any ſuch manors lands tene mel 
e ber e or any eftate rent or profit out of the fame, have been ab- 
pointed % any the charitable uſes before expreſſed, at any time ſince the begil: 
1 of 17 140zeity's reigu, that then the ſaid commiſſioners or any four er i" 


1 "Tem Willy make orders judements and 42 77 ces concerning the ſame, according 
| | i0 


them ſhall ſeem fit and convenient. ſ. 8, 99. 55 8 
And if aſter any fach certificate made, any perſon ſhall find himſelf grieve: | 
evith any of the ſaid orders judgments or decrees; he may complain to the ſaid 


Charitable uſes. 


;ioned proviſo notwithſtanding. 1. 7. 


to the purport and meaning of this att as before is mentioned, the ſaid laſl nen. 


And all orders judgments and decrees of the ſaid commiſſioners or of any four. 


r more of them ſhall be certified under their ſeals into the court of the chan. 


cery of England, or the court of the chancery within the county palatine of 
| Lancaſter reſpeclively, within ſuch convenient lime as ſhall be limited in the 
/aid commiſſion: And the ſaid lord chancellor or lord keeper, and the ſaid cha- 


coilor of the dutchy, ſhall take ſuch order for the due execution thereof, as !5 


lord chancellor or lord keeper or chancellor of the dutchy reſpectively, for redre/js 


therein : who may upon ſuch complaint, by ſuch courſe as to their wiſaoms flu 


ſeem meeteſt, the circumſtences of the caſe confidered, proceed to the examination, 


hearing, and determining theres; and upon hearing thereof, may annul, dimi- 
niſo, alter, or enlarge the ſaid orders judgments and decrees, as to them ſhall 


be thought to ſtand with equity and good conſcience, according to the true iu. 


ent and meaning of the donors and founders thereof; and tax and award 


god coſts of ſuit by their diſeretions, againſt ſuch perſons as they ſhall find to 
complain unto them without juſt and ſufficient cauſe, of the ſaid orders judgments 
and decrees.” I. 19. hs 1 | 


S. 1. Some for relief Sc.] Money was given to maintain a preaching; 
miniſter : this 1s not a charitable uſe named in the ſtatute. Yet by the 
lord keeper and two judges it was decreed to be good, and the uſe a cha- 
ritable uſe within the equity of the ſtatute ; and the executor was ordered 
accordingly to pay the money for the maintenance of it. Duke's Char. 


n 


Schools of learning | A ſchool, unleſs it be a free ſchool, is not a cha- 


rity within the proviſion of this act; and conſequently, the inhabitants 
have not a right to ſue in the name of the attorney general. 2 Vern. 387. 


Vin, Tit. Charit. uſes. . 5 5 
70 the biſhop of every ſeveral dioceſe reſpeclively] It was reſolved in the 


44 L. by Egerton, Popham, Anderſon, and Coke attorney general, that 


the ſee being full at the time of ſealing the commiſſion, if the biſhop is 


got named commiſſioner, the commiſſion is void; but if he be named, it 


5 not requiſite that he be preſent at the execution, for that none is of the 


quorum; but any four or more may execute the ſame, without the pre- 


101 


ce of the biſhop or his chancellor. Duke 62, 63. 


in caſe there ſhall be airy biſhop] It was reſolved in the laſt mentioned 


cue, that if the ſee of the biſhop be void at the ſealing of the commul- 


en, then the biſhop need not to be named a commiſſioner, neither his 
pP 


chancellor. Or if the biſhop be named a commiſſioner, and die before 
de certificate returned; this doth not avoid the commiſſion, but the other 
'2Mmitſioners may proceed. Duke 63. 


Vor. J. 8 G 9 | WAY 
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whes nk inten! 9 before rehearſed reſpectivcly, for which the * Were 
. ich br. erg Jude ments and Recre?s, nos berng contrary to the order; Janus uo: 


cuted accordingty ; until the fame foal he undone or altered by the lord 000 4. 
eller or lord. Keeper or chance/or of the county palatine of Lancaſter ; repel 


S 


255 1% college kielt, * houſe of Learning viHhin the uner/ities of Orton 6 


| ter.; 07 Y 
OT to any 700, ants „ LOReMmenlsS £77 den 19 the uſes afereſaid withry any fach 670 
A; OF FOTO £ gr Dorate, S/ ee they 
: govern: or ” the ſame; or to any college, beſpital, or free ſchoel, whith 


Habe e vi/itors gevernors or "roſes POW by their. fornders 
4. 2, 3. 


_ charitable uſe, ſpall be impeached by any decrees or orders of the commiſſuners 
abovementioned, for or concerning the ſame bis eftate or intereſt ; and yet nt. 
"pr thelej5, the ſaid commiſſioners or any four of them ſhall end mey mile 

decrees end orders for recompence to be made by any perſon, tobo being put i 


; ſame trif., or dofraud the ſame uſes, by any conveyance gift grant leaſe deniſe 


releaſe or converſ; on, and againſt his heirs executors or adminiſtrators or on) 0 


Hein, 5 au 805 in law or equity, fo far as the one Wg will extend. 
1 


the commiſſioners, to make any orders judgments or decrees concerning any manor. 


- ance, or orher wiſe : Lg yet nevertheleſs, if any ſuch manors lands tencmea's 


pointed 4% any the charitable uſes before expreſſed, at any time ſince the begil- 


Charitable nes, 


© 

90 Ss 
4 ".Y 1 
/ „ 
er. bs 


cr decrees. „ „ he aonors or fornaders, fhail ftand firm and good, and be ex: 


e Won complain! py any party gi jeved. to ve made unto them. ſ. I. 
Pe, Hot this boa I not extend to any lands tenements rents anuitiy 
profits 7 ode chattels money or flocks of money, given or which ſhall be giver 1; 


ez or 19 any of the colleges of Weſtminſter, Eaton, ar Winchel 


| OO 
4 ambri 10 
75 any cathedral or C6 legia te church; or to any city or totoi cor para: 


2 15 a ſpecial governor of governers appointed , 


Er guided a 75, th at this - Roa all 20% be prejudicial to the Jurifdift en cr ps 755 „ 
«the ordinary; but that be may lawfully in every caje- execute and perform. 
io ſame, os the” this att had not been made. . . 1 

| Provided alſo, that no perſon who fha!l have any of the cid londs tos 


ments rents enauities profits bereditaments goods chattels money or flicks os ano. 
ney in tis bends or 740 aſſian, or ſpall pretend any title thereunto, fhall be vc 
a canton. or a juror fer any the eatifes foreſaid, or 1 na ed ſhall 


ze o, ſer ve in the ſants. l. . 


And provided alſo, that no perſon wh 0 Gall chal or cbtain, pen valy 
200 ' conſideration of money or land, any eſtate or intereſt in any lands tenemen!s 
ents ennnties hereditaments goods. or chattels appointed to any the charitab!: 
»fes @09Ve-Me ntioned, without fraud or covin, having no notice of the fame 


trujft, or having notice of the charitable uſes abovementioned, ſhall * the 


Provided always, that this abs fall not extend to give pocver or authority i. 


tands tenements or other hereditaments aſſured or come unto the queen, or 0 
king Henry the vighth, king Edward the fixth, or queen Mary, by al Ul 
parliament, ſurrender, exchange, relinquiſhment, eſcheat, attoinder, convey- 


or hereditaments, or any eſtate rent or profit cut of the fame, hade been ab- 
nals of 197 10;ejty's reigu, that then the ſaid commiſſioners or any four er mel. 


ff Mem hd mak: orders * judgments and Kr er — the Jane, according 
io 


Charitable ules. 
to the purport and meaning of this aft as before is mentioned, the ſaid laſt men. 


tioned proviſo notwithſtanding. 1. 7. 


And all orders judgments and decrees of the ſaid commiſſioners or of any four 
o more of them ſhall be certified under their ſeals into the court of the chan 
ceiy of England, or the court of the chancery within the county palatine of 
| Lancaſter reſpefively, within ſuch convenient time as ſhall be limited in the 
id commiſſion : And the ſaid lord chancellor or lord keeper, and the ſaid chan-. 
 cellor of the dutchy, ſhall take ſuch order for the due execution thereof, as to 
© them-foall ſeem fit and convenient. f. 8, ů 949. 
Aud if after any ſuch certificate made, any perſon ſhall find himſelf grieved 

evith any of the ſaid orders judgments or decrees; he may complain to the ſaid 
lord chancellor or lord keeper or chancellor of the dutchy reſpectively, for redrejs 


therein : who may upon ſuch complaint, by ſuch courſe as to their wiſaoms ſhatl 
ſeem meeteſt, the circumſtances of the cafe considered, proceed to the examination, 


hearing, and determining thereof ; and upon hearing thereof, may annul, dimi- 
niſb, alter, or enlarge the ſaid orders judgments and decrees, as to them ſhall 


be thought to ſtand with equity and good conſcience, according to the true iu. 


tent and meaning of the donors and founders thereof; and tax and award 
good coſts of ſuit by their diſcretions, againſt ſuch perſons as they ſhall find to 
__ complain unto them without juſt and ſufficient cauſe, of the ſaid orders judgments 
| and decrees. 1. 10. 5 %%%%%ͤ;ͥ ? 8 5 hs „ + 


S. 1. Some for relief Sc.] Money was given to maintain a preaching 
miniſter : this is not a charitable uſe named in the ſtatute. Yet by the 
lora Keeper and two judges it was decreed to be good, and the uſe a cha- 


ritable uſe within the equity of the ſtatute ; and the executor was ordered 
_ accordingly to pay the money for the maintenance of it. Duke's Char. 


Schools of learning] A ſchool, unleſs it be a free ſchool, is not a cha- 


rity within the proviſion of this act; and conſequently, the inhabitants 
have not a right to ſue in the name of the attorney gener al. 2 Vern. 387. 
Vin. Tit. Charit. uſes. = 8 ) ͥ ES 

70% the biſhop of every ſeveral dioceſe reſpeAively] It was reſolved in the 
' 44 E. by Egerton, Popham, Anderſon, and Coke attorney general, that 


the ſee being full at the time of ſealing the commiſſion, if the biſhop is 


not named commiſſioner, the commiſſion is void; but if he be named, it 


5 not requiſite that he be preſent at the execution, for that none is of the 
quorum; but any four or more may execute the ſame, without the pre- 


lence of the biſhop or his chancellor. Duke 62, 63. 


Ta caſe there fhall be any biſhop | It was reſolved in the laſt mentioned 
cue, that if the ſee of the biſhop be void at the ſealing of the commil- 
on, then the biſhop need not to be named a commiſſioner, neither his 


chancellor. Or if the biſhop be named a commiſſioner, and die before 


de certificate returned; this doth not avoid the commiſſion, but the other 


'ommiſtioners may proceed. Duke 63. 
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Charitable uſes. 


> wel! by the aatha of twelve Iazoful men or more if the county]. Tha: 
is, (as was reſolved in the cafe of the ſchool of Rug, of that Count, 


= "here the lands do lie, and not where the charity ought to be employc, 


© in cafe the counties arc different, But five years after, 70 wit, in the 9 C.. 


it Was fur ther relolyed, in the caſe of East C/ inſted, that if a rent be gran 
ted out of lands in ſeveral counties, for maintenance of charitable utes j: 
one county; the commiſſioners in that county where the charitable uc! 

Tn be performed, may make a decree to charge the lands in other co. Unties 

with an equal contribution to the payment of the faid rent, and that 1 there 
nced not ſeveral inquiſitions in each county, for that the rent is an tire 


15 


5 = 8 rant, by the. deed or will. Duke 64, S0. 


As by all other good and law ul cas and means] Such are, former in- 


dullitions, witneſles, rentals, accounts, eſtreats, and the like: and alſo 
Their own proper knowledge: by Which means they may { ſupply the de. 


fetts of che. Inquiſition, in matters of PRE] and circumſtance, 


3 al and fi 1 fuch gifts, ale, a 3 and 3 1 


5 A hath been often reſolved, that this ſtatute doth ſupply all the e of | 
5 aſſurances, where the donor is of a capacity to diſpoſe, and hath ſuch an 
eſtate as is any way diſpoſeable by him; as if a copyholder diſpoſeth of 

copyhold lands to a charitable uſe without a ſurrender, or tenants in tall 
convey lands to a charitable uſe without a fine, or if a reverſion be gran- 
ted without attornment or inrollment, or if in the deed by which the cha. 
kritable uſes were firſt created and raiſed there be miſnamings ; in theſe, and 
other like caſes, the defects are ſupplied by this ſtatute, becauſe the do- 
nor had a diſpoſing power of the eſtate, and theſe are good limitations 

anch appointments within the preſent ſtatute. Duke 84, 83. 


Thus lands were given to the churchwardens of a pariſh, to a charitable 


ule; ; tho* the deviſe was void 1n law, yet decreed good in chancery, by 
the words limited and appointed within the ſtatute. Duke 115. 3 
hut a parol deviſe to a charity out of lands, being defective as 2 will, | 
cannot be ſupported as an appointment; becauſe being defective as a will, 
which was the manner of Conveyance the teſtator intended to pals it by. 
it can have no effect as an appointment, which he did not intend: and 


of this opinion the lord chancellor ſeemed to be, and decreed accordingly 
in the principal caſe. Prec. Ch. 391. 


Upon calling the parties intereſted ] It was reſolved in the ſaid caſe of 


 taft Grinſted, that tho' the commiſſioners make a decree without giving 
ſuch notice to the parties, it is good; and if the parties upon their 


appeal do take exception that they had not any notice, ſuch deſcct 
ſhall not avoid the decree, unleſs they ſhew (to the ſatisfaction of the 


lord chancellor) that thereby they really loſt the benefit of exception o 


fome commiſſioner, or challenge to ſome juror; the intent of ſuch nd. 


rice being, that they may make cheir lawful exceptions and challenge 
"DR IT. . 


8.2, 3˙ 


— HE ˙ . , RAT. 


Charitable uſes, is 
8. 2, 3. Which have ſpecial viſitors) In the caſe of Atorpeto in Nor- 


thumberland, in the 5 Cha. 1. and after that, in the caſe of Sten Col field. 
in the county of Warcich, in the 11 Cha. 1. it was reſolved, that the 


meaning of this clauſe 1s, where the land 1s given to perſons in truſt to 
perform a charitable uſe, and the donor hath appointed ſpecial viſitors to 


ſee that the truſtees perform the uſe according to his intent; in which 


4 — * 


caſe, if the truſtees defraud the truſt, the commiſſioners cannot meddle. 
but the viſitors are to perform it. But where the viſitors are truſtec 
alſo, there the commiſſioners may, by their decree, reform the abuſe of 
the charity; for otherwiſe, ſuch breach of truſt would eſcape unpuniſhed, 
unleſs in chancery or in parliament; which would be a tedious and. 


chargeable ſuit for poor perſons. Duke 68, 69. 


S. 10. Hearing and determining thereof | It was reſolved in the 2 Cha. 1. 
that ſuch determination once made, may not be re-examined upon a bill 
of review, as is uſual in other cafes in chancery ; but that here the de- 
crce is concluſive, becauſe it takes its authority by the act of parliament, 
which mentions but one examination; and it it is not like the caſe, 
where the chancellor makes a decree by his ordinary authority. Cre. 
)))) mm oc io 155 
But in the year 1643, it was reſolved by the judges and king's council. 


alliſtants in the houſe of peers, that in ſuch caſe the party gricved may 


petition the king in parliament, and have his complaint examined there 


and fo the decree may be confirmed, altered, or annulled ; and then be 
final. All which Was actually done, in the forefaid year, and purſuant 
to the foreſaid reſolution, on occaſion of a decrce of the lord keeper 
Coventry, in the caſe of Laſt-Ham in Eſſex. Duke 62. ** 


According to the true intent and meaning of the donors and founders| F. 
10 C. 2. Attorney General and Stephens. The caſe was, Dr Ratcliffe, the 
late phyſician, by will deviſed 3ool a year to two perſons, to be choſen 
by the archbiſhop of Canterbury and certain other truſtees, out of Uni- 
verſity college in Oxford; which ſum he ordered to be paid to them for 
ten years for their maintenance, five years whereof they were to ſpend in 
England, in the ſtudy of phyſick, and the other five abroad. The de- 
fendant was one ſo choſen, and ſtudied here according to the direction 
of the will, and for that time he received his five years ſalary ; but atter- 
wards did not go abroad, on account of his ill ſtate of health; and 
thereupon in the year 1730 reſigned to the truſtees, . who accepted his re- 
 lignation, and choſe another in his room; and in the year 1735 the pre- 
Tent information was exhibited againſt the defendant, that he might ac- 


count for the five years ſalary by him thus received. For the defendant 


It was argued, that in a late caſe which came before the houſe of lords, 
v-rween Gaudy and Anſtis, upon an appeal, their lordſhips were of opinion 
that the word -maintenance-included education „ and therefore, tho' that 


word was uſed in the preſent will, education muſt be intended by it as 


umplied; and when the defendant had ſpent half of his time in his educa- 
tion here in England, and was prevented by ill health from going abroad, 
| EI Leo G g 2 : La and 
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an thereupon had ref 


Charitable uſes. 


oned, and his reſignation had been ac cepted, ar: 


thereupon another was choſen in his ſtead, it was ſubmitted that rhe pre 


ſent bill muſt be thought an unreaſonable one. And the lord chancells, 
Was of that TT and difmifſed the information. 2 Jur. Hccl. 15 


Coſi. : . ovainſt ſuch perſons as they ſhall find to complain with out ju} 


cauſe But 5 order being given and limited by act of parliament, x, 
cCoſts (if the order judgment or decree be annulled diminiſhed or en. 
lar ged) ought to be given by the lord chancellor to the ny complain. 
"m2 Inſt. 712. 


In like manner, the commiſſioners by the act have no power to awa 


coſts. Thus in the caſe, of Humphrey Wharton, eſquire, againit Chart 1 
and others in behalf of the poor of Marcup and Bletarn in the coun ty of 

Weſtmorland, II. 25 C. 2. There being an annuity of 31. 65. 64. illüing 
out of a cloſe called Meadow Powes in Kirkby Thore in the ſaid county, 

to ſeveral charitable uſes, which cloſe was purchaſed by the ſaid Hum 

phrey Wharton; the commiſſioners for charitable uſes decreed, that - 
ſaid Humphrey ſhould pay the arrears of the ſaid charity, and allo 


5 135. 4 d. coſts. Humphrey excepted to the money for coſts, as not 


within the power of the commiſſioners to decree. And by the lord chan. 
cellor the ſaid decree, as to ſo much thereof as concerned the laid colts, 
1 reverſed. Cha. Ca. Finch, $1, 


Charity hls Sec Vilets. 
Charles the firſt his martyrdom. gee Þolidays 
Charles the Second 8 reſtoration. sec Holidays, 
Cheſible. see Caſula. 
Cheſt for alms. 5 See Church. 


| Child: birth. 


DMUND. If a woman” die in child. birth, and this foal well ay 
pear, ſhe ſhall be cut open, if it be believed that the child is living; bu 


5 1 2 — take care that the woman's mouth be kept open. Lind. 307. 


That is, with a piece of wood, or key, or any other thing, ſo that 
the air may enter „that the child be not DONE tor want of reſpiration: 


Lind. vo 


2. Edmund. 


5 - Edmund. Women Neal be often ne to nurſe their clildren cau- 
tioufly, and not lay the children cloſe to them in the night, thai they te. not 
over! at and that they leave them not alone by the water fd de... Ländl. 307: 

Rubrick before the office for the churching of women. The woman, 
al the uſual time after her delivery, ſball come into the church decently oppa- 


relled, and there ſpall kneel down in ſome corrvenient place, as hath been db 
citomed, or as the ordinary fal direct, 


 Decently apparelled] In the reign of king James the the firſt, an order 
was made by the chancellor of Nor wich, that every. woman who came to 
be churched, ſhould come covered with a white \ veil: a woman retiling 
to conform, was excommunicated for contempt, and Prayeg a prohibi- 
tion; alledging, that ſuch order was not . arranted | by any cuilom or. 
canon of the church of England. "The judges deſired the opinion of the 
archbiſhop of Canterbury; who convened divers bilhops to conſult there— 
upon: and they certifying, that it was the ancient uſage of the church of. 
England, for women who came to be churched to come Weiber a hs 
bition was denied. Palm. 296. 

4. Rubrick at the end of the office for churching of women. 7 ve 
woman that cometh to ive her thanks, muſt offer accagh omed offerings ; 
and if there be @ communion, it 1 CONVenient that foe receive the buy 
Communion, | 


Accuſtomed offerings] Ee: 8 G2: Naylor arid Scott. In a prohib tion 
granted to ſtay a ſuit in the ſpiritual court by the vicar of Wakeficid, 
crounded upon a cuſtom for a due for churching of women, which was 

all edged to be this; viz. that every inhabitant keeping an houſe wg 
having a family, in Wakefield in Yorkſhire, and having a child 
children born in that pariſh, at the time of churching the mother of. 
the child, or at the uſual time after her delivery when ſhe ſhould be 
churched, have time out of mind paid 10d to the vicar of that pariſh, 
for or in reſpe& of ſuch churching, or at the uſual times when the mo- 
ther of ſuch child ſhould be churched. Iſſue was taken upon the cuſtom, 
and a verdict was found for the defendant, that there was ſuch a cuſtom. 
And upon motion for the plaintiff in arreſt of judgment, to prevent the 
granting a conſultation, the court being of opinion that it was a void 
cuſtom (firſt, becauſe it was not alledged what was the uſual time the 
women were to be churched, and therefore Uncertain ; ſecondly, becauſe 
it was unreaſonable, becauſe it obliged the huſband to pay, if the wo- 
man was not churched at all, or if ſhe went out of the pariſh, or 
K lcd, before the time of churchung) Judgiuent Was arreſted. + Rom. 
155 
Which caſe, bis the author of a book called Jura Ecole aftica, is thus 
reported more at large : A libel was in the conſiſtory court of Vork, 
tonded upon a cuſtom, that cvery. one keeping houſe, and having chil- 
dren in the pariſh, ſhould pay 10d a child to the parſon, at the time the 
wife is or ought to churched. The counſel apprehended it to be an. 
unreaſonable cuſtom, that the parſon ſhould have money for doing of no- 


thing, 


1 1 
230 „5 Child⸗ birth. 
thing, and ſo moved for a prohibition; for they ſaid the proper way wy: 
if the wife would not be churched at the proper time, to force her to ' 
by eccleſiaſtical cenſures. Afterwards, the cuſtom being denied, the ſame 
was tried on a prohibition, and a verdict given for the cuſtom. Then it 
was moved in arreſt of judgment; 1. That the cuſtom is unreaſonable in 
ow 5 itt ſelf: And, 2. That it is uncertainly ſet forth. To the firſt, it was an. 
. ſwoered, that religion requires a woman ſhould return thanks to god in 4 
ne doom publick manner, for ſo great a deliverance ; and therefore it is but ft 
that he who aſſiſts her in ſuch office ſhould have ſome requital. To the 
| . ſecond, it was ſaid, that there are other caſes where the temporal courts 
= „„ allow the eccleſiaſtical courts to ſet forth matters equally uncertain as in 
| 5 the preſent caſe, even upon libels on cuſtoms, and have not granted pro- 
i Hhübitions; as where a libel was upon a cuſtom, that the farmers of ſuch a 
| farm have always laid out 8s or zhereabouts for cakes and ale in the per- 
= aaqmbulation, and yet held to be ſufficiently ſet forth; and beſides, it was 
= aAlaid, if the court was in doubt, whether the proceedings in the court; 
Fo below were uſually in fo uncertain a manner, the proper method would 
be to write to them to certify how their proceedings are there; to this. - 
purpoſe was cited the (aforeſaid) caſe, where a libel was for a woman not 
EE coming, to be churched in a veil, whereupon a prohibition being moved 
5 for, the court wrote to the archbiſhop to certify how the canons in that 
3 5 caſe were, and he certified the canon to require it. It was obſerved fur. 
ther, that tho' indeed the woman's fitneſs to be churched is unknown tio 
khe temporal courts, yet to the eccleſiaſtical courts it is well known, and | 
therefore they might well have proceeded upon it below. The canon hu 
ſays, that a month is a reaſonable time for womens coming to be church 
ed after their deliverance, unleſs in caſe of great weakneſs; and that 
| ſtandard is the proper one to regulate this cuſtom by; and therefore the 
court below ought to be allowed to go on in their proceedings. But by 
the court; We are not to conſider the methods by which this fee may be 
aſcertained, but only that it is not certain as it ſtands upon the libel; and 
5 3 therefore upon the libel we ought not to ſuffer them to proceed. And 
1 5 they ſaid, the proper method in this caſe would have been, for the 
= © plaintiff to ſet forth in the libel, the proper time when women uſually 
are fit to be churched, and then to have averred, that the defendants 
wife was not churched within that time. And upon the whole matter 
judgment was arreſted, Jur. Eccl. V. 2. p. 350. 3 
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: Chozepilcopi. 
© CHOREPISCOPT, lead biſhops, in the ancient church, were fe. 


F ſons delegated by the biſhop to exerciſe epiſcopal juriſdiction, within 
certain diſtricts, eee. e . — 


Chili: | 


 Chiiſme. Y 


Þ HRISM E was ihe holy oil, with which dae al Mist bap- 
1 0 tized were anointed: This was made by the biſnops; and, by a con- 
== ftirution of archbiſhop Peccham, Was to be renewed once 1 N year. 


Chyiſome. 
Cf R IS OM E, in the office of baptiſm, was a white Fel Which 


the prieſt did put upon the child, ſaying, Take this white veſture for 
2 token of 1 WN and ſo on. Gi. 366. N 


Chriſtening See Vaptilm. 5 


Cburch. 


55 N of churches, 


II. Conſecration and dedication of churches 
E III. Cbancel. 

| = 

135 V. Church yard. 

: | VI. Repairs. 2 


VII. Church feat. | = 
VIII. Goods and ornaments of the church, 
IX. Church rate. 


X. Churches not to be prgfaned. 
XI. Church 0” min 


1. Found! 2 of churches. 


H E ancient 3 word is qyrce, the Daniſh kirchs, the Belgick 

| kercke, the Cimbric kirkia or kurk ; probably from the Greek word 
1 22 n to the lord, or xvgiay one, the lord's houſe; ſo that we 
1 1 | . 2 — have 


ER f church. 
„ have loſt the ancient pronunciation of the word (except in the northery 
parts of England, and in Scotland) by ſoftening the letters c or Ch, as we 

have done in many caſes; which letters the ancient Greeks and Roman Ro 

always pronoun iced hard, as the letter K. 

Lord Cote ſays, by the common law and general cuſtom of the realm, 
it was lawful for biſhops earls and barons to build churches or chapel; 
Within their ſees; and hereof king John infor med pope Innocent the third 
(naming only, honoris cauſa, the biſhops and baronage of ee al: 
©: Beit chis liberty extended to all), with requeſt, that this liberty to the b, 
_ ronage might be confirmed. To thele letters the pope made this anſyc; 
Quod enim de conſuetudine regni Anglorum procedere regia ſerenitas per ſu; 
literas intimavit, ul liceat tam epiſcopis, quam comitibus et barenibus, eccl:ſi; 
in feodo ſuo fundare; laicis quidem principibus id licere nullatenus denegamu 
dummodo dioceſani epiſcopi eis ſuffragetur aſſenſus, et per nevam Arc 2 
velerum eccleſiarum juſtitia nom ldatur. Whereas the baronage had abb. 
lute liberty before, now the pope addeth the conſent of the bithop ; but 
khat addition bound not, ſeeing it was againft the liberty of the baronape 
_ warranted by the common law: and he ſays he would not have rehearſed = 
this epiſtle, but that it is a proof what the general cuſtom of the realm 
1 as, concerning the building of churches by the baronage of England. 
5 > EE nan 0 And albert they might build churches without the King's licence, yer 
=_ CE: : 5 could they not erect a ſpiritual politick body to continue in ſucceſſion, 
and capable of endowment, without the king's licence: but by the com- 
mon law, before the ſtatutes of mortmain, they might have endowed thi 
Tpiritual body once incorporated, perpetuis futuris temporibus, without any 
licence from the king or any other. 3 1». 201, 202. Which body, ſo 
incorporated, is not diſſolved, tho' the church is drowned, or otherwiſe 
_ deſtroyed ; but, in that caſe, one may be preſented to the rectory, and 
ſhall be liable to annuities and other charges: the church, in conſide- 


ration of law, being e the cure of Ou and the right of tithes. 
Si 189. 
But Dr Gibſon b veth on the contrary, Fe no perſon may es a 
5 church, without the leave and conſent of the biſhop. And this, he fays, 
is agreeable to the rules both of the civil and canon law, and was made 
an expreſs law of the church of England, many years before the reign „ 
king John, viz. in the council of Weſtminſter. in the time of king Ste- 
phen. Nor could this right of the biſhop be defeated by the exemptions. 
of religious perſons from epiſcopal juriſdiction; who might not, under 
colour "of ſuch exemptions, erect churches in any part of their pofſ:ſiions | 
not exempt, without leave from the biſhop ; as we find it ſpecialiy ad- 
judged, in the body of the canon law. And to this, the POPE'S anſwer to 
king John is exactly agreeable, lalcis quidem principibus id licere Balloons 
 denegamus, dummedo dicceſani epiſcopi eis ſuffragetur aſſenſus. And king 
John's letter Goth not relate to a right of erecting with or without licence 
_ Jince the occaſion of it was, the building of a collegiate chape! by the 
eee, who was 2 own licence; and the only — . — Was, = 
Ds $f 
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Church. „%% ͤũ ù;?V[ | 23 
| the building of it would be prejudicial” to the church of Canterbury, 
188. 
oy it is to be obſerved. that theſe two aſſertions are not contradictory; 
for the one ſays only that by the civil and canon law it might not be done, 
and the other ſays that it might be done by the common law: altho”. 
Iord Coke produceth no inſtances, before the reign of king John or after, 
of churches erected without the licence of the dioceſan. And it ſeem- 
eth to amount to the ſame thing, ſo long as the biſhop. hath Power 
(unto which lord Coke aſſenteth) after the church 1s erected | to with 
hold or deny the conſecration. 
And not only the biſhop, by 1 to bag. may binder the 
| eſtabliſhment of a new church or chapel in. any pariſh ; but alſo any 
other perſon thinking himſelf injured thereby, as by incroacking upon 
his ground, ſtopping his way, or the like, may apply to the temporal 
courts, who (as they ſee cauſe) will grant him redrels.”--. 
The ancient manner of founding churches was, after the founders had 
made their application to the biſhop of the dioceſe, and had his licence, 
| the biſhop or his commiſſioners ſet up a croſs, and ſet forth the ground, 
where the church was to be built; and then the founders might proceed 
in the building of the church : and when the church was finiſhed, the 
| biſhop was to conſecrate it, but not till it was endowed ; and before, the 
ſacraments were not to be adminiſtred in it. Degge, part 1. c. 12. 
For albeit churches or chapels may be built by any of the king's ſub- 
jects, yet before the law take knowledge of them to be churches or 
chapels, the biſhop is to conſecrate or dedicate the ſame : and this is the 
reaſon, that a church or not a church, a chapel or not a chapel, ſhall be | 
tried and cerned by the 8 8 3 B. 203. 


11.  Cſeeratis 972 and dedication Ca churches. 


E The low as was ſaid 3 hs no notice of churckes « or chapels, No 4 till 
till they are conſecrated by the biſhop : But the canon law ſuppoſes, that conſecration. | 
with conſent of the biſhop, divine ſervice may be performed, and ſacra- 

ments adminiſtred in churches and chapels not conſecrated ; inaſmuch as 

tit provides, that a church ſhall have the privilege of immunity, in which 

the divine myſteries are celebrated, altho' it be not yet conſecrated: and 

there are many licences to that effec (granted on ſpecial occaſions) 1 __— 

our eccleſiaſtical records. CiC. 1 i 

2. And after a new church is find, it may not be . Sith: No conſecre 
out a competent endowment. And this was made a law of the church of coy before | 
England in the 16th canon of the council of London, A church fhall not © 1 1 88 
be conſecrated, until neceſſary proviſion be made for the prieſt. And the 

canon law goes further ; requiring the endowment, not only to be made 

before confecration, but even to be aſcertained and exhibited before they 

begin to build. And the civil law is yet more ſtrict ; enjoining, that 

the endowment be actually We before che bulcing be begun. Gig 


189. 5 
Fe. . eee 11 h Which 


234 1 Church. 5 
Which endowment was commonly made, by an allotment of manſe and 
glebe by the lord of the manor; who thereby became patron of the 
church. Other perſons alſo, at the time of dedication, often contributed 
mall portions of ground: which is the reaſon, why in many pariſhes te 
gicbe is not only diſtant from the manor, but lies in remote divided par. 
5 © OE Oo Wo Lo PE og Tec. 
Onrforration 3. It appears by good chronology, that the firſt who decreed that 


! rack churches ſhould be conſecrated, was Euginus, a greek, and prieſt of 
Rome; who was the firſt that ſtyled himſelf pope, in the year 1.54; 
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Afterwards the fame was inforced in this realm by a conſtitution of 
13 ibo, 11 thts manner: The dedication of churches is known to have had is 
_ =. 4 oeenming under the old teſtament, and was obſerved by the holy fathers under 
N I V | the new tejtament ; under which it ought to be done with the greater care and 
= SE . dignity, becauſe that under the cold teſtament were only offered ſacrifices of dead 
Os animal, but under the new teſtament is offered for us upon the altar by the 
bt © bands of the prieft, the heavenly living and true ſacrifice, the only begotten 
= | en of god. Wherefore the holy fathers provided, that ſo ſublime an office 
= 5 aud not be performed (unleſs in caſe of neceſſity) but in places dedicated. 
FH VVV N oy becauſe we have ſeen and heard, that ſo wholeſome a myſtery is contemned, 
= e ot leaft negletted, by ſome , having found many churches, and ſome of thens 
PRC _ cathearals, which alth they have been built of old time, yet have not as yet 

been conſecrated with the oil of ſanttification : Therefore being deſirous 10 fe- 

medy fo dangerous a neglect, we do decree, that all cathedral, conventual, ana 
parechial churches, which are now built and the walls thereof perfellech be 
conſecrated by the dioceſan biſhops, or others authorized by them, wwilhin tw 

years: Aud let it fo be done within the like time, in all churches hereaſ!tr i 

be built. Aud to the end that ſo wholeſome a myſtery and ordinance may fit 
paſs into contempt ; if ſuch places be not dedicated within two years froit 
be time of the finiſhing thereof, they ſhall be interdifted from the ſolemnities | 
7 of the maſs, until they be conſecrated, unleſs they be excuſed for ſome reaſonab!s. 
\2£— © cauſe, Moreover, by the preſent ordinance we do forbid the abbots and rec- 
18 ?ᷓr of churches, 10 pull down ancient conſecrated churches, under pretence © 

building larger or - more beautiful, without licence and conſent of the dioceſa! - 
Aud the dioceſan fhall diligently confider, whether it be expedient to grait 4 

== 0 deny ſuch licence; and if. be ſhall grant the ſame, let bim take care 164 

= :---: lde work be finiſhed as ſoom as may be, Athon T7 oi 


1 To.  Interdifted from the ſolemnities of the maſs] That is, from the ſolemn 


or high maſs z but not from the common celebration of maſs, or othe! 
inferior offices. Alben 7. 5 r 
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And alſo by a conſtitution of Othobon : The rector or vicar of an uncon- | 
fecrated church, ſhall apply to the biſhop (if it can conveniently be dow): 
otherwiſe to the archdeacon that he may apply to the biſhop, within a Jo" 
after the building of the church, for the conſecration thereof : upon pam that 
ſuch rector vicar or archdeacen making default, ſhall be ſuſpended from mY 
TT En del ocean thr 0 
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Church. 
offce till they comply : and the Ziſhop ſhall exatt nothing therefore, but % ar 
_ euſtomed procuration. Athon 83. 

The conſecration of churches may be performed, indifferently, on 
any day: So it was eſtabliſned by a decretal epiſtle of pope Innocent the 
third. And according to the calculation of learned men, Conſtantine”s 
famous dedication of the church of Jeruſalem, in a full ſynod. Was on a 
ſaturday, and not on the ſunday. G7#/. 189. 

And this conſecration ought to be in the time of divine 8 e. 
The gloſs upon the canon law maketh a doubt, whether this is not of the 


1 ime of con- | 
©; 3{10Nn, | 


ſubſtance of the conſecration: But be that as it Will, it 18 OOTY very 


decent. Gi. 189, 


5, The ns Juſtinian, in | his care of the church, had h preſcribed a 
8 of conſecration of churches [or rather, of the ground upon which 


* om of con 
fecratio8- 


it is to be built] in this manner: His law is, „ That none ſhall preſume 


« to erect a church, until the biſhop of the dioceſe hath been firit ac. 


and conſecrate the place to god by prayer, and erect the ſymbol of our 
« ſalvation, the venerable and truly precious! rood.” Cod. 47. 


In the church of England, every biſhop is left to his own diſcretion, 28 


 « quainted therewith, and ſhall come and lift up his hands to heaven, 


to the form of conſecrating churches and chapels : Only by the Be of | 


the-2r. H. 8. C. 13. for limiting the number of chaplains, it is there af 


ſigned as one reaſon why a biſhop may retain ſix chaplains, becauſe he 


muſt occupy that number in the conſecration of churches. _ 
There was a form drawn up in the convocation, in the year 1661 (oc- 


: caſioned, as ſome think, by the offence taken at biſhop Laud's ceremo- 


nious manner of conſecrating St Katharine Creed-Church in London; 9 
but this was not authorized, nor publithed. 6½%/½ 189. Jon. 20. 


Which form of biſhop ee in the aforeſaid inſtance, was thus: He 


came on a ſunday, being the 16th day of January 1630, to the weſt 
door of that church; and ſome perſons, who were prepared for that pur- 


_ pole, ſpoke aloud theſe words, Open, open ye everlaſting doors, thet the king 


of glory may enter in. Tramediately the doors were opened, and the biſhop 


and ſome other doctors entered; then he kneeled, and with eyes lifted 
up, and his arms ſpread, he pronounced the place to be holy, in tlie 
name of the father, and of the ſon, and of the holy ghoſt. Then he 
threw ſome of the duſt of the church into the air, ſeveral times, as he 
approached the chancel ; and when he came to the rails of the commu- 
mon table, he bowed towards it ſeveral times. Then they all went round 
the church, repeating the 100th pſalm, and afterwards a form of prayer, 


Which concluded thus : Ma conſecrate this church, and fet it apart? ts 1927, 
O lerd Corift, as Holy ground, not to be pr ofaned any more to Common tit 

Returning to the communion table, he pronounced curſes againſt thoſe 
who ſhould profane that place, and at every curſe he bowed towards the 


—calt,-and- ſaid, Let all the pesple ſay Amen. Afterwards he pronoun 55 


eng on all thoſe who ſhould be benefactors, and repeated, Ie. 
the people ſay Amen. Then there was a ſermon; and after that the fo. 


Trament Was. adminiſtred; „ and when he came near che altar, he bowed _ 
II h 2 MTS | 36 


236 
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Wl | prejudiced 


ſeven times; and coming to the bread, he gently lifted up the napkin, 


e d ñ ß ñ nr oe oa os 

Other church- 6. In the conſecration of a new church, proviſion is to be made, that 
es not to be no damage accrue, in point of rights or revenues, to any other church, | 
And in the forementioned letter of Innocent the third to king John, one 


Church. 


which he laid down again, and withdrew, and bowed ſeveral times; chen 


ne uncovered the bread, and bowed as before; the like he did with the 


cover of the cup; then he received the ſacrament, and gave it to ſome 


principal men; after which, many prayers being ſaid, the ſolemnity of 


the conſecration ended. 2 Rub. H. Colle 79: nh oe int 
Again, in the year 1712. a form of conſecrating churches and chapels 


and church yards or places of burial, was ſent down from the biſhops to 


the lower houſe of convocation, on the ſecond day of April; and was 
altered by the committee of the whole houſe, and reported to the houſe 
on the ninth day of the ſame month; which was agreed to with ſome 
alterations: Which form, it is faid, is now generally obſerved; but, 


having not received the royal aſſent, was conſequently not enjoined to be 


obſerved, nor then printed: but the ſame may be found in Wilkins's 


Councils, Vol. 4. p. 668. and in Gibſon's Codex, 2d Edit. p. 1456. 
Which is a very grave, decent, and ſolemn form; excellently adapted to 


FFC ; OR 
the occaſion ; and free from every appearance of ſuperſtition or en- 


expreſs condition of building new churches is, that by the new building - 


the right of ancient churches be not prejudiced. Gidf. 189. 


Procuratien. 7. A reaſonable procuration is due, to every biſhop who conſecrates a 


Reconfecra- 
ion. 


church, from the perſon or perſons praying ſuch conſecration; not for 
the conſecration, but for the neceſſary refreſhment of the biſhop and 


his ſervants. For whereas ordinations, inſtitutions, and other acts of the 


like nature, are performed by the biſhop within his own walls; tus 


draws him ſometimes to a great diſtance from his palace, where proper 
accommodations cannot be procured : and therefore, as in his viſitations, 


40 alſo in his conſecrations of churches, the law hath provided a reaſon- 


able procuration. At firſt, the laws of the church forbad the demanding 
or taking any thing, but what the founder voluntarily offered (and ſome 
even forbad that); but afterwards the prohibition was limited, νιε 


ebe honeſt and lawful cuſtoms of the ecclefiaſticks, and (as it is in the fore: 
going conititution of Othobon) except the due procuration: the mealure 
and proportion of which, muſt be determined by the uſage of every di 
oceſe. In archbiſhop Warham's time, the fee of Bath and Wells being 
vacant, there is returned among the revenues of the vacancy, for the 
<£onlecration of three churches, 10l, that is, 3 I. 68. 8 d. each. Gib/. 
Ihe church of Elſefeld in the dioceſe of Lincoln was conſecrated in 
the year 1273; for which was paid a procuration of two marks. Ke. 


K Ob EI 


8. A church once conſecrated, may not be conſecrated again. 95 
which general rule of the canon law, one exception was, 216%. 19) be 


potiuted by ihe ſhedding of blood ; and in that cate, the canon ſuppoſes a 
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Church. 
reconſecration; tho? the common method in England was, a reconciliation 
only, as appeareth by many inſtances in our eccleſiaſtical records. But in 


in the canon, is, unleſs they be burnt (that is, faith the gloſs, for the greater 
part thereof, and not otherwiſe), And a decretal epiſtle of Innocent the 
third, where the roof was conſumed, is, that ſince the walls were intire, 


be reconſecrated. Thus, a chapel in the ſuburbs of Hereford, which 
| belonged to the priory of St John of Jeruſalem, had been from the time 


hay and other provender ; yet becauſe the walls and roof were never de- 
moliſhed, a reconciliation was judged ſufficient. In like manner, when 


by the authority aforeſaid we. do exempt, relax, and reconcile the ſame. Gibl. 
But on the contrary, when the church of Sourhmailing had not only 


uſed for divine offices without new conſecration ; archbiſhop Abbot in- 
terdicted the miniſter churchwardens and pariſhioners from the entrance 
of the church, until the ſaid church and the churchyard thereof ſhould 
Eo os AI VVV . 
When a churchyard hath been augmented, there hath been a new con- 
| ſecration of the additional part. Gib/. 190. Ea, Ty 


terbury in the year $16, it is ordained, that when a church is built, it 


laint, to whom it is dedicated, be pictured on the wall, or on a tablet, 


Kennet ſays, he remembers in the chancel of the church of Poſtling in 
Kent, on the fide of the north wall, about five foot from the ground, 


Iren, telling the time when the church was dedicated to the virgin 


. The wake or cuſtomary feſti or the dedication of churches, doth 
_ ry It 
O 


oint of ruins or decay, the only exception to the general rule, laid down 


and the communion table not hurt, neither the one nor the other ought to 


of the diſſolution of monaſteries, applied to ſecular uſes and profaned, 
by making the ſame a ſtall for cattle, and a place for laying up their 


another chapel had been long diſuſed, and was repaired, and made fit 
for divine ſervice, the tenor of the reconciliation was, The fame chapel 
from all canonical impediment, and from every profanation (if any there were). 
contratted and incurred, as much as in us lieth, and ſo far as lawfully we may, 


been polluted in manner as aforeſaid, but was alſo mew built, and then 


all be conſecrated by the proper dioceſan, who ſhall take care that the 


er on the altar. And Sir William Dugdale had an old tranſcript of a 
feeree made by Robert de Winchelſea archbiſhop of Canterbury, and 
confirmed by Walter Reynolds his immediate ſucceſſor, whereby the pa- 
rhioners thro* that whole province were commanded to provide, that 
the image of that ſaint to whoſe memory the church was dedicated, ſhould 
be carefully preſerved in the chancel of every parith church. And Dr 


there was a ſmall ſquare tablet of braſs, with a latin inſcription in old 


nity the ſame as vigil or eve. The reaſon of the name is belt given 
from an old manuſcript legend St John Baptiſt : “ Ye ſhall under- 
Fand and know, how the evc:.5 were firit founded in old times. In the 

e e e beginning 
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9. In a form of conſecrating churches, which we meet with in a Feaſt of the 
canon of the ſynod held at Celchyth under Wulfred archbiſhop of Can- devicauon. 
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pl ick aſſemblies, accomp 
- held upon cach return of the day of conſecration, tho? not in the body of 


Church. 
beginnin 0 of holy church it was fo, that the people came to the church 
with candles burning, and would wake and come with lights toward; 
night to the church in their devotions : and after, they fell to lechery, 
190 ſongs, and dances, harping and piping , and alſo to gluttony and 
„Ain; an d ſo turned Hs holineis to curſedneſs. Wherefore the hot 
father og the people to leave that waking, and to faſt the even, 


B it it js {ti Caf lod e 178 lat is, doing in engliſn; and it 18 al..- 
* called the een, for at even th ey were wont to come to church,” 
Ft 1 as in in 7 85 of the primitive «yer, or love feaſts, that ſuch 


aned with friendly entertainments, were firf 


= 


churches, yet in the church yards, and moſt nearly adjoining places, 
This practic e was eſt abliſhed in England by pope Gregory the great 
oF 1 in an epiſtle to Melitus the abbat, gives injunctions to be delivered 
- Auſtin the monk, a miſſionary to E neland ; 3 amoneſt which, he doth 


allow that the folemn anniverſar y of d de ln ſhould be celebrated in 


thote churches which were ma ade out of heathen temples, with religious 
4 


calls kept in ſheds or arbories, made up with branches and boug hs of 


tees round the laid church. 


But as the love feaſts held in the place of worſhip were ſoon liable to 


{ſuch great diſorders, that they were not only condemned at Cormih. by 
St Paul, but prohibited to be ke pt in the houſe of god by the 20th canon 


7 the council of Laodicea, © and the 3oth of the third council of Car- 


thage; fo from a ſenſe of the ſame inconveniences, this cuſtom d did 1100 


long continue of feaſting in the churches or church yards ; but iran; 
and inhabitants paid the devotion of prayers and offerings in the an ch, 


| a then achourned their eating and drinking to the more Prop er. place 


eq” and priv ate houſes. 
The inſtitution of theſe church encænia or wakes, was without que! ior 
on. good and laudable deſigns: at Arit, thankfully to commemorate the 


bounty and munificence of thoſe who had founded and endowed the 


church; next, to incite others to the like generous acts of piety ; at and 
chiefly, to maintain a chriſtian ſpirit of unity and charity, by ſuch foci 


ble and friendly meetings. And therefore care Was taken to Keep uf 
che laudable cuſtom. The laws of Edward the confeſſor give 22 ane 
protection in all pariſnes during the ſolemnity of the day of dec lication, 
and the ſame privilege to all that were going to or returning from ſuch 
ſolemnity. In a council held at Oxford in the year 1222, it was of. 


dained, that among other feſtivals ſhould be obſerved the day of de dica- 


ion of every church within the proper pariſh, And in a ſynod unde! 


archbiſhop Iſlip (who was promoted to the ſee of Canterbury in the yea! 
1349) the dedication feaſt is mentioned with a particular reſpect. 
This ſolemnity was at firſt celebrated on the very day of ded ication, 


as it annually returned. But the biſhops did ſometimes. give authority , 
for tranſpoſing the obſervation to ſome other day, ant” eſpecially to 
ſunday, whereon the people could beſt attend the deyotions and rites in. 

.zznded in this . Thus the pariſhioners of Biſhops Wilton 


2. Yor k ſhure, 


obtained) the old ſtationary fairs, whether by cuſtonm or by ancient 
harter, depend upon the ſaint of the church. Thus the primitive fair 


— 


Church. 


Yorkſhire, complaining to archbiſhop Kemp, that their wake day on Sep. 
15. Was inconvenient to be kept on a week day, becaulc it fell in the 
_ middle of their harveſt z he theretore transferred it to the ſunday fol- 
lowing, by an inſtrument dated at Biſhops Thorp, Sep. 22. 1441, S0 
alſo at Tadcaſter in Yorkſhire, the church's feltival being on the 28th of 
Auguſt; it was in the year 1314 aſſigned to be kept on the ſunday next 
enſuing the feaſt of the decollation of St John Baptiſt. Nay, at laſt, 
this convenience of ſunday above the week days, was the reaſon of at- 
_ tempting an univerſal change. For among the injunctions of king Hen,8. 


in the year 1336, it was ordered, that the dedication of churches ſhould . 


in all places be celebrated on the firſt ſunday of the month of October for 
ever. Yet this order was not inforced, or not obeyed ; but however moſt 


of thoſe jubilees are now celebrated near the time of Michaelmaſs, when 


a vacation from the labours of harveſt and the plough, doth afford the 
beſt opportunity for viſits and ſports. : „„ 

This tranſpoſing of the day hath left it more difficult to know the faint 
to whoſe protection the church was committed. There be only theſe 


grounds of ſafe conjecture. Such wakes as are obſerved on the firſt or 
ſecond ſunday after Michaelmaſs day, in theſe we may doubt a tranſlation _ 
ok time by virtue of the ſaid injunction of king Hen. 8. or by a prevail- 


ing cuſtom of poſtponing ſach folemnity to the end of harvelt : and 


in ſuch caſes the ſaint may be loit, unleſs ſome other way preſerved. But 


25 to thoſe wakes which are precedent to Michaelmais, or diſtant from 


that time; theſe we may believe have continued in their primitive re- 
i 


arſt occaſioned by the reſort of people to that place, for folemnizing 


lome teſtival, and eſpecially the feaſt of the church's dedication. And 
hence he thinks it ealy to conjecture to what faint the church had been 


commended, by the fair day. Indeed pope Gregory the great, in one of 
bis homilies, alludes to this as 2 popular and familiar cuſtom z and thęre- 
in plainly intimates, that a fair arites from a conflux of people on the 
wake or dedication day. In moſt of the towns and pariſhes in England 
except where the privilege of new fairs hath been in later times 


* Oxford was on the day of St Frideſwide, becauſe it was the dedica- 
don day of the chief conventual church. Thus the tranflation of Becker's 
body was on the 7th of July, and his paſſion on the 29th of September; 
„uch days being ſoon celebrated at Canterbury for feſtivals and days of 


: e annually on thoſe days. On the ſaid 7th of July, there is a tar 


ation to their proper faint, and no farther removed than to the imme- 
cate ſunday following. For wherever theſe ſunday wakes are guided by 
a foregoing feſtival, we may be juſtly ſatisfied, the church was dedicated 
do the ſaint of that day. 1 e . 
It is a rational and juſt opinion of Sir Henry Spelman, that fairs were 


edication of altars and Chapels to that martyr, it occaſioned two tairs un 


10 romhill near Brandon-ferry in Norfolk, and another at Weſt-acre 
OM four miles diſtant from Swafham, both called Becker's fair; and 
| | | FIT | . | ith 
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ſuppoſed ſaint. 5 


were before ia common, and therefore ſubject to great diſputes. So kin, 
Richard gave a charter for à fair to be holden eight days in Peterborough, 


by immemorial c 


Church. 


in both places there are old ruinous chapels, which were dedicated to tl 


fat 


Ihe charters for fairs, granted by the kings of England, were often 1 


_ confirmation rather than a new grant; and were chiefly obtained to confer 
a property, on tome particular perſon, of the profits of the fair; whi 


IC h 


- 


becinning on the feaſt of St Peter; on Which day a fair had been kept 
zultom, becauſe the church had been dedicated to that 
Jo confirm the original of fairs from the dedication of churches, it i; 


obſervable, that on this account fairs were generally kept in churchyards, 
and even in the churches ; till the indecency and ſcandal were ſo great, 2; 


co want a reformation. In the year 1230, in the 14th of Hen. 3. among 


the inquiries to be made at a viſitation by all archdeacons within the dib. 


cCeœſe of Lincoln, the 25th and 26th were to diſcover and repulate thi, 
abuſe. Soon after chis, king Hen. 3. by expreſs mandate forbad the 
| keeping of Northampton fair in the church or churchyard of All-faints 
in that town. Whereupon Robert Groſthead, the good biſhop of Lin- 
coln, {ent poſitive inſtructions thro? his whole dioceſe, prohibiting all fairs | 
to be kept in ſuch ſacred places, purſuant to the king's example, who 


nad made the like reformation at Northampton. This duty he recom: 


mended in letters to his ſeveral archdeacons, and then ſent a copy of the. 


inſtructions to all rectors and vicars of churches within his dioceſe. It 
was likewiſe to this relation of fairs to the wakes or days of dedication, 
that a cuſtom of old time crept in, of keeping ſome fairs upon the very 
ſundays, becaule the dedication feaſts fell on thoſe days; till this abuſc, 


like the other, was thought fit to be reſtrained : as for inſtance, the fairs 
and markets kept on ſundays at Walingford, Bercamſted, and Brackley | 
were altered to week days, by ſpecial writs from the king, in the 2d year 
of king Henry the third. Thus were the anniverſaries of a church's de. 


dication celebrated in populous towns with an accuſtomed fair; and in 


the moſt private pariſhes, with feaſting and a great concourſe of people. 
And as there have been many gifts and legacies to univerſities and col 


leges, for the commemorating of founders and benefactors days; ſo Wee 


{ome donations made to churches purely for this pious uſe, of more 0. 


5 lemnly celebrating the wake or dedication feaſt. Thus Walter de St Ed. 


the church's conſecration. 


Bur on biſhop Laud's complaint of this innovating humour, the king 


mund, abbat of Burg, did about the year 1240 give the ſum of 40 ff 


year, for making more plentiful proviſion in that convent, on the day G 


This laudable cuſtom of wakes prevailed for many ages, till the putt 


tans began to exclaim againſt it as a remnant of popery. And by de- 


grees the humour grew ſo popular, that at the ſummer aſſizes held at 


Exeter in the year 1627, the lord chief baron Walter and baron Denham 


made an order for ſuppreſſion of all wakes. And a like order 
made by judge Richardſon for the county of Somerſer, in the year 103! 


Com- 


„ o „ 


8 
3 


e the ſaid fealt days, church ales, Wakes, and revels were for the 1 


<< 
« 


Church. 
-ommanded the laſt order to be reverſed ; which judge Rich: lardion 


retu 
fing to do, an account was required from the biſhop of Bath and Wel! 
m 


18, 
011 
bart celebrated and obſerved in his dioceſe. On the receipt of theſe in- 
ſtructions, the biſhop ſent for and adviſed with ſeventy two of the mott 
orthodox and able of his rey: ; Who certified under their hands, that on 
theſe feaſt days (which generally tel] on ſundays) the ſervice of god was 


more ſolemnly performed, and the church much better frequented both 


in the forenoon and afternoon, than on any other ſunday in the year; 
that the people very much defired the continuance of them; that the 
minifters did in moſt places do the like, for theſe reaſons, viz. for preſerving 
the memorial of the dedication of their leveral churches, for civilizing the 
Pe -ople, for compoſing differences by the mediation. and meeting of fr e 
for increafe of love and unity by theſe feaſts of charity, and for relic 

and comfort of the poor. On the return of this certificate, judge Rich- 
ardfon was again cited to the council table, and peremptorily commanded 


to reverle his. orgies order. After which it was thought fit to reinforce 


the declaration of king James, when perhaps this was the only good rea- 
fon aſſiened for that unneceſſary and unhappy licence of ſports: „We 

do ratify and publiſh this our bleſſed father's decree, the rather becauſe 
of late in ſome counties of our kingdom we find, that under. pretence 


* 
«< 


" 
ng 


* of taking away abules, there hath been a general forbidding not on- 


ly of ordinary meetings, but of the feaits of the dedication of churches, 
commonly called wakes.” However, by ſuch a popular prejudice 


[ 
* 


againſt wakes, and by the intermiſſion of them in the contuſions that fol- | 
| lowed, they are now diſcontinued in many counties, eſpecially in the eaſt 


and ſome weſtern parts of England, but are commonly obſerved in the 


north, and 1 in the midland counties, Ken. Par. Ant. 609... 614. 


11, Chance. 


Chancel, ie. ſeemeth bn to be ſo called a cancellis, from 


the lattice-work partition betwixt the quire and the body of the church, 
ſo framed as tO Jeparate the one > from the other, but not to Intercept. the 


ght. 
By the rubrick before the common prayer, it is ordained, that the chan. 


cls ſhall remain as they have done in times poſt. 


That is to ſay, diſtinguiſhed from the body of the church in manner 


aforeſaid; againſt which diſtinction Bucer (at the time of the retormati- 


on) inveighed vehemently, as tending only to magnify the prieſthood : 
but tho? the king and parhament yielded fo far, as to allow the daily 2 
vice to be read in the body of the church, if the ordinary thought fit 


det they would not ſuffer the chancel It t ſelf to > be taken away or altered, 


60% 199. 


2 


Vol. I. e IV. II. 


0 | church. 
IV. Le. 


| | Derivation of 1. He 15 ſaid to o proceed. "IO the French word aile (ala), a wing; 
| 1 „de word. for that the Norman churches were built! in che form of a rale with a 
= 4... ave and two wings. s 
—_ The word rave, or naf, is a Gain word, nd Kangerh properly: the 
KV oe Ce? middle of a wheel, being that part in which the ſpokes are fixed; ard 
1 8 is from thence transferred to lignify the body or middle part of the 
=_ _ church: In like manner, the German nab, by an eaſy tranſmutation of 
18 . the letters 6, f, and v, frequent in all kindred languages, ſignificth the 
weren part of: a hill: With which, the word navel ſeemeth allo to 
Je ſome cognation. 
An ile in a church, which hath time out of mind belonged to 42 
ben houſe, and been maintained and repaired by the owner of that 
5 . houſe, is part of his frank tenement; and the ordinary cannot Uipoſe 
=_ 5 of it, or intermeddle in it. And the reaſon is, becauſe the law in tha 
3 Cale preſumes, s, that the ile was erected by his anceſtors, or thoſe whoſe 
eſtate he hath, and is thereupon particularly appropriated to their houſe, 
But otherwiſe it 15, if he hath only uſed to fit and bury in the ile, and not 
repaired it; for the conſtant ſitting and burying, without reparation, 
_ doth not gain any peculiar property therein; but the ile being repaired 
at the common charge of the pariſh, the common right of the ordinz- 
ry takes place, and he 1255 from time to time appoint whom he 
pleaſeth to fit there. Gibſ. 19 Ps 
Andi in the caſe of . . Pym, . 10 7. it was reſolved, that 
albeit the freehold of the church be in the parſon, yet if a lord of a 
manor, or any other hath an houſe within the town or pariſh, and he and 
all thoſe whole eſtate he hath in the manſion houſe of the manor or 
other houſe, hath had a ſeat in an ile of the church for him and his fa- 
mily only, and have repaired it at his proper charges; it ſhall be in- 
tended, that ſome of his anceſtors, or of the parties whoſe eſtate he hath, 
did build and ere& that ile for him and his family only : and therefore if 
the ordinary endeavour to remove him, or place wy other there, he may 
have a prohibition. 3 oft. 202. oy 
And in the caſe of Frances ind Ley, 1. 12 * In the ſtar chamber: 
It was reſolved by the court, that if an inhabitant and his anceſtors only, 
have uſed time out of mind to repair an ile in a church, and to fit 
_ there with his family to hear divine ſervice, and to bury there; this 
makes the ile proper and peculiar to his houſe, and he cannot be di 
placed nor interrupted by the parſon, churchwarden, or ordinary himſelf: 
but the conſtant ſitting eud burying there, without uſing to repair it, doth 
not gain any peculiar property, or preeminence therein. And if the le 
hath been uſed to be repaired at the charge of all the pariſh in common, 
the ordinary may then from time to time appoint whom he pleaſeth to jt 


there, notwithſtanding any uſage 0 the contrary. Cro. Ja. 306. 


Ile a private 
Property. 


3. And 
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3. And the reaſon of any perſon's propriety in an ile, is from the By preſcrip. | 


5 preſcription to repair and uſe it alone; becauſe it is from thence preſumed, tion. 
that the ile was erected by him whoſe eſtate he hath, with the aſſent of 


the parſon patron and ordinary, to the intent to have it only to himſelf. 
12 Co. ies = nw ru un a 
And therefore where any perſon hath good title to ſuch ile; if the or- 
dinary doth place another perſon therein with the proprietor, the proprie- 


tor may have his action upon the caſe againſt the ordinary : and if — be 
impleaded in the ſpiritual court for the ſame, a prohibition will lie: or if | 
any private perſon doth {it therein, or keep out him that hath the right, 
odr doth bury his dead there without his conſent ; an action upon the calc 
- . doth well lie for the proprietor. Walſ. c. 39. 55 


4. But no ſuch title can be good, either upon preſcription, or upon To go « 1:4 
any new grant by a faculty from the ordinary, to a man and his heirs, the koutz, 


but the tle muſt always be ſuppoſed to be held in reſpect of the houte, 
and will always go with the houſe, to him that inhabits it. 12 Co. 106, 


2 Keb. 92. 2 Bulſt. 150. 1 Sid. 88. | 
V. Church yard. 


1. Camiterium is derived from dL, dormio ; and therefore the church Original of 


yard is as it were a dormitory, becauſe the dead bodies are ſaid there to church yards. 


leep until the reſurrection. 2 Iuſt. 489. 


As to the original of burying places, many writers have obſerved, that 
at the firſt erection of churches, no part of the adjacent ground was al- 
botted for interment of the dead; but ſome place for this purpoſe was 
appointed at a further diſtance. Eſpecially in cities and populous towns; 


where agreeably to the old roman law of the twelve tables, the place of 


inhumation was without the walls, firſt indefinitely by che way fide, then 


in ſome peculiar incloſure aſſigned to that uſe. Therefore the roman 


* pontifical, amongſt other inventions, is in this reſpect convicted of error, 
| that it makes pope Marcellus under the tyrant Maxentius appoint twenty 


ive churches in Rome to bury martyrs in, when at that time laws and 


cuſtoms did forbid all burial within the city. Hence the Auguiltine mo- 


naſtery was built without the walls of Canterbury, (as Ethelbert and Au- e 


gultine in both their charters intimate) that it might be a dormitory to 
them and their ſucceſſors the kings and archbiſhops for ever. This prac- _ 


ce of remoter burials continued to the age of Gregory the great, when 


[ die monks and prieſts beginning to offer for ſouls departed, procured leave 
tor their greater eaſe and profit, that a liberty of ſepulture might be in 


Churches, or in places adjoining to them. This mercenary reaſon ſeems 
to be acknowledged by pope Gregory himſelf, whilſt he allows, that when 
the parties deceaſing are not burdened with heavy fins, it may then be a 


benefit to them to be buried in churches ; becauſe their friends and rela- 


on, as often as they come to theſe ſacred places, ſeeing their graves, may 
ee them, and pray to god for them. After this, Cuthbert arch. 
op of Canterbury brought over from Rome this practice into England, 
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| about the year 7.50 q from which time they date the original of church. 
yards in this iſland. This was a ſufficient argument of the learned Sit 
Tlenry Spelman, to prove an inſcription at Glaſtenbury to be a later for 
gery; becauſe it pretends, dominus ecclefiam ipſam cum comiterio dedicaret, 
whereas there was no cœmitery in England till above 700 years after the 
_ Gate of that fiction. The practice of burying within the churches, dis 


by authority reftrained, when churchyards were frequent, un dappropriate | 
to that uſe, For among thoſe canons which ſeem to have been made he. 
fore I:dward the confeſſor, the ninth bears this title De nan ſepeliongs in = 
ecilefiis, and begins with a confeſſion that ſuch a cuſtom had prevaled 
but mult be now reformed, and no ſuch liberty allowed for the forurc, 


Paſt life might deſerve ſuch a peculiar favour. However, at fit it was 


the dead, and chiefly under arches by the ſide of the walls. Lanfrank 
archbiſhop of Canterbury ſeems to have been the firlt, who brought vp 
the practice of vaults in chancels, and under the very altars, when he 
had rebuilt the church of Canterbury, about the year 1075. Ken, Par, 
By the 15R. 2. c. 5. I hereas it is contained in the ſtatute de religioſis 
(J Ed. 1. it. 2.), that no religious, nor other whatſoever he be, do buy ur fed, 
or under colour of gift, or term, or any other manner of title whatſover, ft 
 ceive of any man, or in any manner by gift or engine cauſe to be appropriated 
undo him any lands or tenements, upon pain of forfeiture of the ſame, wherety 
the ſaid lands and tenements in any manner might come to mortmain ; and if 
any religious, or any other, do againſt the ſaid flatute by art or engine in a, 
manner, that it be lawful to the king and to ether lords, upon the ſaid land 
aud tenements to enter, as in the ſaid ſtatute doth more fully appear: and nu, 
F late by ſubtil imagination, and by art and engine, ſome religious perſons, 
_ par ſons, vicars, and other ſpiritual perſons have entred in divers lands and 
 tenements, which be adjuining to their churches, and of the ſame, by ſujjerance 
ond aſſent of the tenants, have made churchyards, and by bulls of the biſhop © 
Rome have dedicated and hallowed the ſame, and in them do make continually 
parochial burying without licence of the king and of the chief lords; therefire- 
it is declared in this parliament, that it is manifeſily within the compaſs of lle 
DT WARE EE On; 


And lord Coke fays, that the pariſhioners ought to repair the incloſuro | 
of the churchyard, becauſe the bodies of the more common ſort are bu- 
tried there, and for the preſervation of the burials of thoſe that were dt 


Church. 


indeed (tho* more rarely) obtain before the uſe of churchyards; but was 


a+ ki 


O 


"Y 
* * 


unleſh the perſon be a prieſt or ſome holy man, who by the merits of li 


the nave or body of the church, that was permitted to be a repoſitory of 


2. By a conſtitution of archbiſhop Winchelſea; the pariſhioners ſhall re- 
pair the fence of the churchyard at their own charge. Lind. 253. 


ſhould have been, while they lived, the temples of the holy ghoſt 
And if the churchyard be not decently incloſed, the church (which 4 
god's houſe) cannot. decently be kept; and. therefore this the par or 


hug 243 


ought to do, by cuſtom known and approved: and the conuſance thereof 


; belongeth to the eccleſiaſtical art. 2 . d 
; hut nevertheleſs, if the owners of lands adjoining to the churchyard, 
| 4 have uſed time out of mind to repair o much of the tence thereof, as 
MW _ 4joincth to their ground; ſuch cuſtom is a good cuſtom: and the church- 
EF dens have an action againſt them at the common law for the fame, 
„ 2 R's Abr. 287. Gibſ. 194. 5 J 
; WR By Car. 85. The churchwardens or queſtmen ſhall take care, that the _ 
; churchyards be well and ſufficienily repaired, fenced, and maintained with | 
„ yall, rails, or pales, as have been in each place accuſtomed, at their 
: charges unto whom by law the ſame appertaineth. . . 
Tr 3 By the ſtatute of circumſpecte agatis, 13 Ed. 1. ſt. 4. intitled, certain 
. MW cafes wherein the king's prohibition doth not lie: If prelates do puniſh for 
3 leading the churchyard uncloſed, the ſpiritual judge ſhall have power to taufe 
: WU | Hnowledre, notwithflanding the king's profibition, F 
„ Nevertheleſs, if the churchwardens ſue a perſon in the court chriſtian, 
» WU _ Cppoingby their libel, that he and all they whoſe eſtate he hath in cer- 
- MS tain land next adjoining to the churchyard, have uſed time out mind to- 
„ expair all the fences of the churchyard which are next adjoining to the 
aid land; a prohibition will lie: for this ought to be tried at the com- 
; mon law; inaſmuch as this is to charge à temporal inheritance. 2 Kol 
- = 2. Stratford. Seeing it is prohibited by the laws both eccleſiaſtical and ſe- Trees, 
/ WH cular, for laymen to have power to diſpoſe of things eccleſtaſtical; in oraer 
K I therefore that the ſcandal of ſuch uſurpation may be utterly aboliſhed, whereby 
i certain pariſhioners of the pariſhes within our province, not knowing the limits 
„ J #heir own power, or rather not regarding the ſame, have cut down, or 
nn rooted up the trees, or mowed the graſs growing in the churchyaras of the 
0 Fo Churches or chapels of our ſaid province, againſt the will of the rectors or di- 
8 cars of ſuch churches or chapels, or others deputed by them for the cuſtody and 
id care thereof, and have ſacrilegiouſly applied the ſame to their own aſe, or to 
be the uſe of the churches, or of other perſons, at their will and pleaſure, from 
of whence peril of ſouls, contentions, and grievous ſcandals do ariſe betwixt the 
Iy miniſters of ſuch churches and their pariſhioners : we do declare by the auff, 
1. Iii of the preſent council, that perſons guilty of ſuch contempt ſhall incur the 
be. ſentence of the greater excommunication, until they ſhall make ſufficient amends 
and ſatisfaftion. Lind. 267. V 
5 Againſt the will of the rettors or vicars] This is, in churches where 
4 Ge is a rector only, or a vicar only. But if in the ſame church there 
7 : both rector and vicar; it may be doubted (ſays Lindwood) to whether 
5 ot them the trees or graſs ſhall belong. Bur I ſuppoſe. (ſays he) they 
. ſhall belong to the rector; unleſs in the endowment of the vicarage they 
Hall be otherwiſe alſigned. Zindw. 26. 
5 In Bellamy's caſe, M. 13 J. This point, unto which of the two the 
irs trees do belong, was conſidered, but not determined; where the vicar 


ſued the parſon impropriate in the ſpiritual court, for cutting them down; 
3 | 995 | nga nd 
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Church. 


and the ſuit being for damages, and an action of treſpaſs lying at com. 
mon law, a prohibition was granted, and afterwards upon the ſame grounds 


a conſultation denied: but What became of the main point, that is, t) 
whom the trees of right belonged, appears not: only Rolle ſeems to make 


the right turn upon this, that they did belong to him who is bound 
to repair z which determination agrees well with what is ſaid in the ft. 


| tute here following, namely, that the parſon ſhall not cut them down, 
but w. hen. the chancel wants e 2 Rolls Ar. 3 375 cs 207, 


| 208. 


Ihe to the uſe of the charthes Thar] is, to + hi aſe of 1 fabrick of the 


hurch: ; which it is not lawful to do, without the conſent of the rector 


or vicar to whom they belong. And it is very reaſonable, that neither 


rector nor vicar do fell ſuch trees but for evident neceſſity of the repara- 5 


tion of the manſe of the rectory, or of the chancel. But if the nave or 
the church want repairing, the rector or vicar will do well (ſays Lind- 


- wood) not to be anon: in Sranting leave to cut down one or two for that 
- ule. Lanaw. . 


By the 13 Ed. 1. ft. 2. intitled; Statarum | ne relies profbtriar arbores in 
coemiterio : Becauſe wwe do underſtand, that controverſies do ofttimes grow be. 


tween parſons of churches and their pariſhioners, touching trees growing in the 


churchy ord, both of them pretending that they do belong unto themſelves, we 


Have thought it good, rather to decide this controverſy by writing than by fte. 


inte. Foraſinuch as a churchyard that is dedicated is the ſoil of a church, and 

ohatſcever is planted belongeth to the ſoil; it muſt needs follow, that thoſe 
trees which be growing in the churchyard are to be reckoned amongſt the goods 
of the church, the which laymen have no authority to diſpoſe ;, but, as the h 
fcripture doth teſtify, the charge of them is committed only to prieſts to be di. 
p:Jed of : And yet ſeeing thoſe trees be often planted to defend the force of the 


wind from hurting of the church; we do prohibit the parſons of the church, | 
that they do not preſume to fell them down unadviſedly, but when the chancel of 


the church doth want neceſſary reparations : neither ſhall they be converted 10% 


any ether uſe, except the body of the church doth need like repair; in whico 
the pas ſons of their charity ſhall do well to relieve the pariſhioners, with be- 
flowing upon them the ſame trees; which we will not command to be done, Fad 


We will commend. it when it is done. Of 


Rather to decide this controverſy by writing than by fatute] And hos 
fore lord Coke calls this law a treatiſe only ; and adds, that 1 it IS but a de- 


85 8 of che common law. Gibſ. 208. 


But when the choncel of ihe church doth want neceſſary lf 


it appear that the perſon whoſe right they are, intends to cut them ak 
tor other purpoſes; a prohibition | will be granted, to hinder waſte : 
10 lkewile to hinder the cutting down of ſuch trees in the . — 


25 are for the defence of the church. And if the trees be actually cut down 

by any perſon, for other uſe than is here ſpecified; it 1s thought that 

he may be indicted and fincd upon this . 11 Co. 49. Gill 7 
| 4. [ 10' 


3 4. Altho' the church and churchyard be the parſon's, and be conſecra- way, = 
ods yet a man may preſcribe to have a way thro? the church or church- 


| 7 | BY n, 
yard. 2 Roll's Abr. 2065. „% orgy j 
| 5. No one can make a private door into the church-yard, without the Poor. 


conſent of the miniſter whoſe freehold the churchyard is, and a taculty _ 
jj! f inn noo dns 

6. H. 13 G. 2. The rector and pariſhioners of St? George's Hanover puilding upon 

Square againſt Steyart, The pariſh was cited to appear in the biſhop of it. . 
I ondon's court, to ſhew cauſe why a licence ſhould not be granted to 
| Mr. Steuart, to erect a charity ſchool on part of the church-yard. And 

| upon motion of the rector and pariſhioners, a prohibition was granted; 
for the eccleſiaſtical court hath nothing to do with this, and cannot com- 

- pet them without their conſent...” Str. 116. 
. E. 8 C. 2. Pew againſt the churchwardens of St Mary Rotherhithe. Boundary. 
Pew was libelled againſt in the ſpiritual court, for a nuiance and en- 
croachment on the church yard; to which he pleaded, that he was the 

owner of four tenements, which formerly ſtood on the ground in que- 
ſtion, and that his preſent building was upon the old foundation, and did 

not project further. And this not being a matter properly triable there, 

a prohibition was granted. For tho? interrupting the uſe of a churchyard, 

as a churchyard, is properly cognizable in the eccleſiaſtical court; yet the 

bounds of it, which is matter of freehold, ought not to be determined 
BE Io rm FO OD 
E. 9W. Hilliard and Feffreſon. A parſon libelled againſt the defen- 
dant in the ſpiritual court of York, for having cut elms in the church- 
yard; and a prohibition was granted, upon ſuggeſtion, that they prew 


VI. Repairs. 


1. Anciently, the biſhops had the whole tithes of the dioceſe; a fourth Anciently by 
part of which, in every pariſh, was to be applied to the repairs of the the biltops, 
church: but upon a releaſe of this intereſt to the rectors, they were con- 
iequently acquitted of the repairs of the churches. Degge. Part 1. 
2. And by the canon law, the repair of the church belongeth to him Next by the 
who recerveth this fourth part; that is, to the rector, and not to the rectors. 
- pariſhioners, 5 ng og is 
CES 3. But cuſtom (that is, the common law) transferreth the burden of Finally by the 
| Teparation, at leaſt of the nave of the church, upon the pariſhioners ; inhabitants. 
mud likewiſe ſometimes of the chancel, as particularly in the city of London 
m many churches there. And this cuſtom the pariſhioners may be com- 
pelled to obſerve, where ſuch cuſtom is. Lindo. FFF 5 
4. But, generally, the parſon is bound to repair the chancel. Not Repair of the 
becauſe the freehold is in him, for ſo is the freehold of the church; chancel in 
by the cuſtom of England, which hath allotted the repairs of the — — by 
ckancel to the parſon, and the repairs of the church to the pariſhioners : 5 
Figs Rs ” om , et 


JJ er oo, Church. 
yet foi: chat if the cnſtorh hath been for the pariſh, or the eſtate of 1 
particular perſon to repair the chancel, that cuſtom ſhall be good; Which - 

is plainly intimated by Lindwood as the law or the church, and 5. Alt 
confirmed by the common law, in the books of reports. But as to thy 
obligation reſting upon the parſon, or upon the vicar concer ning that, 
the books of common law ſay nothing; and ſo, it is wholly left upon 
lp that foot, on which the law of the church hath placed it. Gib/. 199, 
-otnetimes by” . 15 As to the vicars, it is ordained | by a conſtitution of archbiſhoj” Wir. 
the vicar, chelſea, that the chancel ſhall be repaired by 8 rectors and vicars, vr 
others to whom ſuch repair belongeth. Lindw. 253. 
W hereupon Lindwood obſerveth, that Where Le is both rector and 
it 2: = yiar in the ſame church, they ſhall contribute in e een to the! ir be 
=: 5 Hefice. ind. 253. | 
Which is to be underſtood, where there is not a certain direction 
order, or cuſtom, unto which of them fuch reparation. Sl Ten 
= C 
= B lay impro- 6. And as rectors or ſpiritual perſons, ſo alſo ; impropriators, are bound 
e of common right, to repair the chancels. This doctrine (under the l. 
mitations expreſſed in the foregoing article) is clear and unconteſted: 
ql | „ only difficulty hath been, in whar- manner they ſhall be compelled 
3 do do it; whether by ſpiritual cenſures only, in like manner as the pa. 
= riſhioners are compelled to contribute to the repairs of the church, ſince 
Eo. 45. mpropriations are now become lay fees; or whether by ſequeſtrations 
= fo (as incumbents, and, as it ſhould ſeem, ſpiritual unpropriatprs of al 
= * kinds, may be compelled). G16. 199. 1 5 
As to this, it is ſaid to have been the opinion of the court of common 
pleas, that the ſpiritual court may grant ſequeſtration upon an impro. 
Priate parſonage for not repairing the chancel, M. 29 C. 2. 3 Keb. 829. 
yet by another book it is ſaid, that the court of common pleas did in- 
cline that there could be no ſequeſtration ; for being made lay fee, the 
impropriation was out of the juriſdiction of the court © chriſtian, and they 
were only to proceed againſt the perſon as againſt another layman tor not : 
repairing the church, T. 22 C. 2. 2 Ventr. 35. And by the ſame calc 
.. as reported 2 Med. 257. it 18 7 that the whole court except Atkins 
were of that opinion. Matſ. c. e 1 5 
On the contrary, Dr Gibſon obſerveth, chat impropriations before 
they became lay fees, were undoubtedly liable to ſequeltration ; that the 
«8 | mes king was to enjoy them in the ſame manner as the religious had done, 
„ and nothing was conveyed to the king at the diſſolution of monaſteris 
Wa 7 but what the religious had enjoyed, that i is, the profits over and above 
the finding of divine ſervice, and the repairing of the chancel, and othe! 
eccleſiaſtical burdens : and the general ſaving (he ſays) in the 31 U. . 
c. 13. may be well extended to a ſaving of the right of the ordinary 
_this particular, which right he undoubtedW had by the law and practice 


of the church, which fad right is not abrogated by any ſtacute what- 
Weyer. —.— 925 
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of them parties as can be come at with certainty. —__ 


Church. 

And he obſerveth further theſe things: 1. That altho' (as was expreſoly 
alledged in the two caſes above referred to) this power had been fre- 
quently exerciſed by the ſpiritual courts; yet no inſtances do appear, be- 


fore theſe, of any oppoſition made. 2. That in both the ſaid inſtances, 
judgment was given, not upon the matter or point in hand, but upon 
errors found in the pleadings. 3. That one argument againſt the allow- 
ing the ordinary ſuch juriſdiction, Was ab inconvenienti, that ſuch al. 
lowance would be a ſtep towards giving ordinaries a power to augment 
vicarages; as they might have done, and frequently did, before the dit. 


lution. , 8 1 is . 
Where there are more 1mpropriator s than one (as 15 very frequently the 


249 


caſe) and the proſecution is to be carried on by the churchwardens o 
compel them to repair, it ſeemeth adviſable for the churchwardens firſt 


to call a veſtry, and there (after having made a rate for the repair of the 


church and other expences neceſſary in the execution of their office) that 


the veſtry do make an order for the churchwardens to proſecute the im- 
propriators at the pariſh expence. In which proſecution, the court will 
not ſettle the proportion amongſt the impropriators, but admoniſh all. 


who are made parties to the ſuit, to repair the chancel, under pain of 


excommunication. Nor will it be neceſſary to make every impropriator _ 
a party, but only to prove that the parties proſecuted have received 
tithes or other profits belonging to the rectory ſufficient to repair it; and 
they mult ſettle the proportion amongſt themſelves. For it is not a ſuit 


againſt them for a ſum of money, but for a neglect of the duty which is 


incumbent on all of them. Tho' it may be adviſable, to make as many 


7. Repairing of the chancel, is a diſcharge from contributing to the Repairing tbe 
repairs of the church. This is ſuppoſed to be the known law of the chancel, a dif- 


church, in the gloſs of John de Athon upon a conſtitution of Othobon 


- (hereafter mentioned) for the reparation of chancels; and is alſo evident 


from the ground of the reſpective obligations upon parſon and pariſhio- 


charge from 
the repairs of 


the church. 


ners to repair, the firſt the chancel, the ſecond the church; which was 


evidently a diviſion of the burden, and by conſequence a mutual diſen- 


gaging of each, from that part which the other took. And therefore 


as it was declared in ſerjeant Davie's caſe (2 Rolls Rep. 211.) that there 

could be no doubt but the impropriator was rateable to the church, for 
lands which were not parcel of the parſonage, notwithſtanding his obli- 
gation, as parſon, to repair the chancel ; ſo, when this plea of the farmer 


of an impropriation (2 Keb. 730, 742.) to be exempt from the pariſh rate 


| becauſe he repaired the chancel, was refuſed in the ſpiritual court, it 
mult probably have been a plea offered to exempt other poſſeſſions alſo 


trom church rates. Gibf. 199, 200. 


8. If there be a chapel of eaſe within a pariſh, and ſome part of the Repairing a 


pariſh have uſed time out of mind, alone, without others of the pariſhi- 
oners, to repair the chapel of eaſe, and there to hear ſervice, and to 
marry, and all other things, but only they bury at the mother church; 
yet they ſhall not be diſcharged of the reparation of the mother church, 
| but 


Vo. I. . K k. 


chapel of eaſe, 


no diſcharge 


of the church. 


from the repair 


n 
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but ought to contribute | thereto : for the chapel was ordained only for | 


Church. 
their eaſe. 2 Roll's Abr. 289. %% ũ ᷣ a0 
So in the ſaid caſe, if the inhabitants who have uſed to repair the chapel, 


preſcribe that they have time out of mind. uſed to repair the chapel, and 
dy reafon thereof have been diſcharged of the reparation of the math; 


church; yet this ſhall not diſcharge them of the reparation of the mother 


church, for that is not any direct preſcription to be diſcharged thereof; 
but ir is, by realon thereof, a preſcription for the reparation of the chapel. 
J! T. a il fans 
If the chapel be three miles diſtant from the mother church, and the 


:nhabitants who have uſed to come to the chapel have uſed always to 
repar the chapel, and there marry and bury, and have never within ſixty 
years been charged to the repair of the mother church; yet this is not 


any caule to have a prohibition : but they ought to ſhew in the ſpiritual 


court their exemption, if they have any, upon the endowment. 2 Ru}; 


„„ 


But if the inhabitants of 2 chapelry preſcribe to be diſcharged 7ime cu 
of mind of the reparation of the mother church, and they are ſued for the 


reparation of the mother church; a prohibition lieth upon this ſurmile. 
n 7 3 86 


If there be a pariſh church and a chapel of caſo within the fame pariſh, 
and the chapel of eaſe hath time out of mind had all ſpiritual rights ex. 


cept ſepulture, and this hath been uſed to be done at the pariſh church, 
and therefore they who have uſed to go to the chapel of eaſe have uſed 


time out of mind to repair a part of the wall of the churchyard of the 


_ pariſh church, and in conſideration thereof and becauſe that they who are 
of the chapel of eaſe have uſed time out of mind to repair the chapel of 
eaſe at their own coſts, they have been time out of mind diſcharged of 
the reparation of the pariſh church; this is a good preſcription : and 
therefore if they be ſued in the ſpiritual court to repair the pariſh church, 


4 prohibition lieth. 2 dd Hoot 
I the chapel of eaſe hath uſed time out of mind to have all divine 
ſervices except burial, and the inhabitants within the chapelry have like 
wiſe always repaired the chapel, and preſcribe in conſideration of 25. 40. 
à year to be paid for the reparation of the mother church to be di- 
charged of the reparation of the mother church; if the inhabitants t 
the chapelry are ſued for the reparation of the mother church, a proli- | 
bition heth upon this modus. 2 Koll's Abr. 290. * 
T. 1W. Ball and Croſs. The inhabitants of a chapelry within a pariſh, 
were proſecuted in the eccleſiaſtical court, for not paying towards the 
repairs of the pariſh church; and the caſe was, thoſe of the chape!y 
never had contributed, but always buried in the mother church, till about 
Henry the eighth's time the biſhop was prevailed on to conſecrate them & | 
_ burial place, in conſideration of which they agreed to pay towards the 


repair of the mother church. All which appeared upon the libel. And 


zit was held by Holt chief juſtice, that thoſe of a chapelry may preſcribe 


to be exempt from repairing the mother church, as where it bricks aol 
BH eee i 
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chriſtens within it ſelf, and hath never contributed to the mother church, 
for in that cafe it ſhall be intended co-eval, and not a latter erection in 
eaſe of thoſe of the chapelry : but here it appears, that the chapel could 
be only an erection in eaſe and favour of them of the chapelry ; for they 
of the chapelry buried at the mother church till Henry the eighth's time, 
and then undertook to contribute to the repairs of the mother church. 
9. If two churches be united, the repairs of the ſeveral churches eg nn _ 
ſhall be made as they were betore the union. Degge P. 1. c. 12. : be Nara 
10. Othobon. The archdeacons ſhall cauſe chancels to be repaired, by Ecclefialticat 
thoſe who are bound thereunto. Ath. 112, „„ 5» OR ANAU 
: Rs 8 „%% ͤ nooks 1 ce _ cauſe the re 
Reynolds. We injoin the archdeacons and their officials, that in the viſi- oy 5 
lation of churches, they have a diligent regard to the fabric of the church, 
and eſpecially of the chancel, to ſee if they want repair: and if they fd 
any defefts of that kind, they ſhall limit a certain time under a penalty, within 
which they ſhall be repaired. Alſo they ſhall inquire by themſelves or their 
officials in the pariſhes where they viſit, if there be ought in things or perſons 
which wanteth to be corretied ; and if they ſhall find any ſuch, they ſhall 


correft the ſame either then or in the next chapter. Lindw. 53. 
= Fabric] The fabrick of the church conſiſteth of the walls, windows, 
a Under 2 penalty] Where the penalty is not limited, the ſame is arbi- 
| | trary (faith Lindwood) : But this cannot intend here (he ſays) the pe- 
1 nalty of excommunication ; inaſmuch as it concerneth the pariſhioners 


1 untverſos, as a body or whoie ſociety, who are bound to the fabrick of the 

x body of the church: For the pain of excommunication is not inflicted | 

: upon a whole body together, altho' it may be inflicted upon every perſon 
leverally, who ſhall be culpable in that behalf. And the fame may be 

obſerved as to the penalty of ſſpenſion; which cannot fall upon the pa- 

g riſhioners as a community or collective body. Yet the archdeacon in this 
caſe, if the defect be enormous, may injoin a penalty, that after the li- 

A nuted time ſhall be expired, divine ſervice ſhall not be performed in the 

f church, until competent reparation ſhall be made: ſo that the pariſhia- 

: ners may be puniſhed by ſuſpenſion or interdict of the place. Bur it 
there are any particular perſons who are bound to contribute towards the 

: pair, and altho' they be able, are not willing, or do neglect the ſame , 

"as uch perſons may be compelled by a monition to ſuch contribution, under 

y pan ot excommunication: that ſo the church may not continue for a long 

- ume unrepaired, thro? their default. Lind. 53. 5 $4 

. But this was before the time that churchwardens had the ſpecial charge 

e of the repairs of the church: And it ſeemeth now, that the procets thail 

d mue againſt the churchwardens, and that they may be excommunicated | 


tor diſobhedience. 


KK 2 NG | Stratford. 
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Church. 


Stratford. Foraſmuch as archdeacons and other ordinaries in their vifite- 


tions, finding defetts as well in the churches as in the ornaments thereof, ard 


tbe fences of the churchyard, and in the houſes of the incumbents, do commay; 


| them to be repaired under pecuniary penalties, and from thoſe that de yy; 
obey do extort the ſaid penalties by cenſures, wherewith the ſaid defefts cus 
to be repaired, and thereby inrich their on purſes to the damage of the Por 


people: therefore that there may be no occaſion of complaint againſt the asel, 
deacons and other ordinaries and their miniſters by reaſon of ſuch penal er- 


 effions, and that it becometh not eccleſiaſtical perſons to gape after or inrich | 


themfetves with diſhoneſt and penal acquiſitions ; wwe ordain, that ſuch pou! 


ties, ſo often as they ſhall be exafted, ſhall be converted to the uſe of ſuch 
\ repairs, under pain of ſuſpenſion ab officio which they ſhall ipſo fat incur, 


until they ſhall effectually aſſign what cas ſo received to the reparation fle 


ſaid defetls. Lind. 224. 


By Canon 86. Every dean, deon and chapter, archdeacon, and others 
_ which have authority to hold eccleſiaſtical” viſitations by compoſition, low, ur 


 preſeription ; ſhalt ſurvey the churches of his or their juriſdiction, once in every | 
three years, in his own. perſon, or cauſe the ſame ta be done. OR 


And by the-faid canon they were required, from time to time to certify 
the high commuſſioners for cauſes eccleſiaſtical, every year, of ſuch: de- 
| fects in any the ſaid churches, as he or they ſhould find to remain unre- 


paired, and the names and ſirnames of the parties faulty therein. Upon 
which certificate, the high commiſſioners were deſired by the ſaid canon. 
ex officio mero to ſend for ſuch parties, and compel them to obey the uſt 
and lawful decrees of the eccleſiaſtical ordinaries making ſuch certificates. | 
But by the 16 C. c. 11. the high commiſſion, court was. aboliſhed; | 


ſo that the cognizance thereof now reſteth ſolely upon the: eccleſiaſtical 


Do prohibi- 


Ae. 


11. By the ſtatute of Circumſpecte agatis, 13 Ed. 1, ſt. 4. F preſets 


tion in cafe of do puniſi for that the church is uncovered, or not conveniently decked ; tht 


"repairs: 


Probibition. FFF 
Dre church} This is intended not only of the body of the church, which 


L to take knowledge, notwithRanding the lint! 


18 parochial, but alſo of any publick chapel annexed to it; but it &. 


tendeth not to the private chapel of any, tho? it be fixed to the church, 
for that muſt be repaired by him that hath the proper uſe of it, for he 


that hath the profit ought to bear the burden. And this the pariſhioneis 


Churchwar · 
dens duty 


therein. 


Qught to do, by cuſtom known and approved: and the conuſance thereof 
is allowed to the eccleſiaſtical. court by this act. 2 Inft. 489. 5 
12. Can. 85; The churchwardens or- queſtmen ſhall take care and pro- 


vide, that the churches be well and ſufficiently repaired, and fo fron 


time to time kept and maintained, that the windows be well glazed, and 


that the floors be kept paved, plain and even. 


1 


Church. 
If the churchwardens erect or add any thing new in the church, as a. 
1 10 gallery where there was None before © they muſt have the conſent of 
the mayor part of the pariſhioners, and allo a licence of the ordinary. 

But as to the common reparations of the fabrick or ornaments of the 
church, where nothing new is added or done, it doth not appear that 
any conſent of the major part of the pariſhioners is neceſſary; for to this 
the churchwardens are bound by their office, and they are puniſhable if 
If the major part of the pariſhioners of a pariſh, where there are four 
bells, agree that there {hall be made a fifth bell, and this is made accord- 
ingly, and they make a rate for paying for the lame ; this ſhall bind the 

leſſer part of the pariſhioners, altho' they agree not to it for otherwiſe 
any obſtinate perſons may hinder any thing intended to be done for the 
--ornament of the church, . Noll, Abr, 2 ... 
And altho' churchwardens are not charged with the repairs of the 
chancel, yet they are charged with the ſuperviſal thereof, to ſee that it 


dilapidations ſhall. happen, if no. care be taken. to repair the fame, they 
are to make preſentment. thereof at the next viſitation. Par. L. 88. 
If a church be ſo much out of repair, that it is neceffary to. pull it 
dun; or ſo little, that it needs to be inlarged: the major part of the 
pariſhioners, . having. firſt obtained. the conſent of the ordinary to do what 
is needful, and meeting upon due notice, may make a rate for new 
building, or inlarging, as there ſhall be occaſion. This was declared in 
the 29 C. 2. by all the three courts ſucceſſively ; notwithſtanding the 
cauſe was much laboured by a great number of quakers who oppoſed the 
JJ... og Cn os 
And the proper method of proceeding in ſuch caſe ſeemeth to be thus: 
namely, that the churchwardens firſt of all take care that publick notice 
be given in the church, for a general veſtry of the whole pariſh for that 
purpoſe; which notice ought to be atteſted and carefully preſerved, as 
being the foundation of all the ſubſequent proceedings. At the time and 
place of meeting, the miniſter and churchwardens ought to attend; and 
when the pariſhioners are aſſembled, the miniſter is proper to preſide; 
and he, or one of the churchwardens, or ſuch perſon as ſhall be appointed 
by them, ought to enter the orders of the veſtry, and then have them 
read and ſigned. And agreeable thereunto, a petition to the ordinary for 
a faculty (ſetting forth the particulars) ſhould. be drawn up and ſigned 
by the miniſter churchwardens and pariſhioners preſent. and approving 
thereof. Whereupon the ordinary will: iſſue a monition, to cite all per- 
bons concerned, to ſhew cauſe why a faculty: ſhould not be granted. 
Upon the return of which citation, if no cauſe or not ſufficient cauſe is 
ſhewed, the ordinary will proceed to grant. a faculty as is deſired, and 
a8 to him ſhall ſeem good. | 4 5 ! 


VII. Church. 


be not permitted to dilapidate and fall into decay; and when any ſuch. ; 
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Original of 1. Before the age of the reformation, no ſeats were allowed, nor am 
che diſtinct diſtinct apartment in a church aſſigned to diſtinct inhabitants; except fo 


Of common yy And 1 | | | 
right to bere- as the church is to be, at the general charge of the pariſhioners, un- 
paired by the 

pariſhioners. 
Uſſe of the _ 


riſhioners. 


Biſhop to di 
poſe the ſame, 


257 | | Church. 


VII. Church ſcat. 


property in 


E ſome very great perſons. The ſeats that were, were moveable, and the 


property of the incumbent, and fo in all reſpects at his diſpoſal. Many 
wills of incumbents are to be ſeen, whereby they did of old bequeath the 
feats in the church to their ſucceſſors or others as they thought fit. Athon 
and Lindwood are ſilent in the caſe. The common-law books mention 
but two or three caſes before this time, and thoſe relating to the chan- 
cels, and ſeats of perſons of great quality. John}. 175, 176. Ken, Par. 
777 Fs a an 


generally, the ſeats in churches are to be built and repatel 


leſs any particular perſon be chargeable to do the fame by preſcription, 
ZZ d i nog. 
Feats in the ph; 3. And altho' the freehold of the body of the church be in the incum- 
1: bent thereof, and the ſeats therein be fixed to the freehold ; yet becauſe 
that the church is dedicated to the ſervice of god, and is for the utc of 
the inhabitants, and the ſeats are erected for their more convenient at. 
_ tending upon divine ſervice, the uſe of them is common to all the people | 
that pay to the repair thereof. And for this reaſon, if any teat, tho' at-. 
fixed to the church, be taken away by a ſtranger ; the churchwardens, 
and not the parſon, may have their action againſt the wrong doer. al. 
J. But the authority of appointing what perſons ſhall fit in each ſeat, 
is in the ordinary; who is to take care to order all things appertaining to 
_ civine ſervice, ſo that the ſervice of god may be beſt celebrated, that 
there be no contetion in the church, and that all things be done decent. 
ly and in order: for he, having the cure of ſouls, is preſumed by the 
law to be a perſon that will have a prudent regard to the qualities ol 
men in this caſe, and to give precedence to ſuch as ought to have K. 
EEE f mw dd. 
In the aforeſaid caſe of Corven and Pym, it was reſolved, that if any 
man hath an houſe in a town or pariſh, and he and thoſe whoſe eſtate 
he hath in the houſe, have had time out of mind a certain pew or feat 
in the church, maintained by him and them; the ordinary cannot fe- 
move him (for preſcription maketh certainty, the mother of quietnels), 
and if he do, a prohibition lieth againſt him. But where there is no ple. 
| ſcription; there the ordinary, that hath the cure and charge of fouls, 
may for the avoiding of contention in the church or chapel, and the 
more quiet and better ſervice of god, and placing of men according !9 
their qualities and degrees, take order for the placing of the pariſnio- 
ners in the church or chapel publick, which 4s dedicate and conſccrate 
to the ſervice of god. 3 Iuſt. 202. | 


* 


Lor 


no controverſy. Johnſ. 163. Ahl. Parerg. 484. 


the nave of the church for time out of mind, in conſideration that they 


nhabitant; otherwiſe, if he and his heirs go away, and dwell in another 


5 Church. 8 255 
For the diſpoſal of the ſeats in the nave of the church, appertaineth | 
of common right to the biſhop of the dioceſe; ſo that he may place 
and diſplace whomſoever he pleaſeth. 2 Roll's Abr. 288. „ ol 
5. But by cuſtom, the churchwardens may have the ordering of the Churchwar- 
cats, as in London; which, by the like cuſtom may be in other places, dens power to 
For a cuſtom time out of mind, of diſpoſing of ſeats by the church- 1 
wardens and major part of the pariſh, or by twelve or any particular num- 


me. Ty 


ber of the pariſhioners, is a good cuſtom : and if the ordinary interpoſc, 
a prohibition will be granted. Gibſ. 198. „ . 


But the churchwardens muſt ſhew ſome particular reaſon, why they are 


do order the ſeats excluſive of the ordinary : for a general allegation, thar 


the pariſhioners have uſed to repair and build all the ſeats in the church, 
and by reaſon thereof the churchwardens have uſed to order and diſpoſc 
of the ſeats, is not ſufficient to take away the ordinary's power in diſpo- 


ing and ordering the ſeats ; becauſe this is no more than the pariſhioners 
are bound to do of common right, to wit, building and repairing the 
ſeats, for which they have the eatment and convenience of fitting in them. 


FE mmm 8 F e 
But if thro? the increaſe of inhabitants, more pews or galleries be ne- 


| ceflary; it is ſaid to be agreed, that the churchwardens cannot erect them 
| of their own head. Some ſay, it cannot be done without the licence of 


the ordinary, And it is clear; if there be a diſpute, whether more pews 


are neceflary. or where they ſhall be placed, the ordinary is ſole judge in 
that caſe. But if the incumbent, churchwardens, and pariſhioners do 
unanimouſly agree, that more pews are neceſſary, and that they ſhall be fixed 

in ſuch a place; it doth not ſeem that there is any neceſſity for the ordi- 


nary's interpoſition : for there can be no need of a judge, where there is 


6. If a perſon preſcribe, that he and his anceſtors, and all they whoſe Reparatica 
eſtate he hath in a certain meſſuage, have uſed to fit in a certain ſeat in Beenary, 2 
IT * 18 
have uſed time out of mind to repair the ſaid ſear: if the ordinary remove 
him from this ſear, a prohibition lieth; for the ordinary hath not any 
power to diſpoſe thereof, for this is a good preſcripizon, and by intend- 
ment there may be a good conſideration for the commencement of this 
preſcription, altho? the place where the ſeat is be the frechold of the par- 


lon. 2 Roll's Abr. 288. 


But if a perſon preſcribe to have a ſeat in the nave of the church, ge- 
rerally, without the ſaid conſideration of repairing the feat, the ordinary 
may diſplace him. 2 Roll's Abr. 288. 5 3 
7. A ſeat may not be granted by the ordinary, to a perſon and his Seat not to go 
heirs abſolutely. For the ſeat doth not belong to the perſon, but to the 8 225 
Fog they ſhall yet retain the feat, which is unreaſonable, Gi. 
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preſcribed for, belonging to a houſe. This doctrine was heretofore doubted, and forge. 
as belonging _- 1 Digs 
to a houſe. 


= Priority ina 10. As a feat in the church, ſo priority in a ſeat, may be preſcribed 
| ſeat may be for. Thus it was declared in the caſe of Carleton and Hutton, K. 2 Cha. 


in the chancel. 


Seat may be 6. A feat in the nave or body of a church, may be preſcribed for &_ 


times denied and overruled, with regard to the general right of the gr. 
dinary, and the juriſdiction of the ſpiritual authority; but it ſeems now 
to be the doctrine received. Only, the reparation of it by the perſgy 
| pleading ſuch preſcription, and praying a prohibition thereupon, muſt 
of neceſſity be alledged here; becauſe the ordinary in the body of the 
Church prima facie hath the right; and nothing but ſuch private repa- 
ration can diveſt him of that right ; which right ſtands good and in. 
tire (notwithſtanding poſſeſſion and uſe time out of mind) if the pariſh 
have but repaired. But it hath been held, that in two cafes, reparation 
need not be particularly pleaded ; firſt, in caſe of preſcription for an ile 
becauſe (ſay they) by the common law the particular perſons are ſuppo- 
ſed to repair, and ſo need not ſhew it; and the foundation of the right | 
may be tor other cauſes than repairing, as for being founder, or having 
been contributory to its building: but this is not out of queſtion. The 
ſecond caſe (which hath often been declared for law) is, where an aQti- | 
on upon the caſe is brought againſt one who diſturbs another in a ſeat; _ 
which diſturber being a ftranger, and having not any right prima facie, 
the poſſeſſion of the other is a ſufficient ground of action, and it needs 


not be alledged that he repairs. Gi. 197, 198, 


And nüt 8 9. A ſeat cannot be claimed by preſcription, as appendant to land, but 


e to to an houſe. For ſuch a ſeat belongeth to the houſe in reſpect of the in. 
"ne lang. habitants thereof: and yet it hath been held, that a ſeat in an ile may 


be preſcribed for by an inhabitant of another pariſh. G74, 198. 


preſcribed for. Carleton claimed the upper place in a feat. Hutton diſturbed him. 
The archbiſhop of York ſent an inhibition to Carleton, till the matter 

| ſhould be determined before him. Bur preſcription was ſurmiſed, and 
ttherxrcupon prohibition obtained: becauſe as well the priority in the feat, 
as the ſeat it ſelf, may be claimed by preſcription. Ney 78. Lad 

Biſhop's diſpo- - 11. Dr Gi#ſen aſſerts, that the ſeats in the chancel are under the 
 Hnion of ſeats diſpoſition of the ordinary, in like manner as thoſe in the body df 


the church. Which needs only to be mentioned (he faith ), becaut 

there can be no real ground for exempting it from the power of the 0! 

dinary ; ſince the freehold of the church is as much in the parſon, as 

the freehold of the chancel; but this hinders not” the authority of the 
ordinary in the church, and therefore not in the chancel. And in ont 
of our records, he fays, in archbiſhop Grindal's time, we find a ſpectal 
licence iſſued, for the erecting ſeats in the chancel of a church, tog 
ther with the rules and directions to be obſerved therein. Gib/. 200. 
And Dr. V aten argues to the ſame purpoſe; altho' the law (he fans. 
ſeems now to be ſettled to the contrary. alf e. 92:9. 
Impropria- 12. The parſon, or rector impropriate, is intitled to the chief ſcat U 


Ge chageet, the chancel. This was reſolved by the court of King's bench, 7. 5 


= Un 
che caſe of Hall and Ellis, that ſo it is of common right, in regard to his 
repairing the chancel ; but it was declared at the fame time, that by pre- 


ſcription another pariſhioner may have it. Noy 133. Jobnſ. 164 
Iz. In ſome places, where the parſon repairs the chancel, the vicar by vicar's ſeat XY 
preſcription claims a right of a ſeat for his family, and of giving leave the chancel, _ 
to bury there, and a fee upon the burial of any corps. Jobnß. 242, 

Wh 


As to the right of a ſeat in the chance], it was originally inherent in 
every vicar. For betore the reformation, the hours of the breviary were 


to be ſung or ſaid in the chancel (not in the body of the church), by 


the expreſs words of a conſtitution of archbiſhop Winchelſea; and this 


| was to be done, not only on ſundays and feſtivals, but on other days, by 
another conſtitution of the ſaid archbiſhop : And theſe hours were to be 
| ſung or rehearſed, not by the vicar alone, but with the conſort and aſ- 


ſiſtance of all the clergymen belonging to the church, which were the 


_ eccleſiaſtical family of the vicar. So that it is evident, that all vicars 
had a right of ſitting there before the reformation, and by conſequence 
muſt retain this right ſtill, unleſs it appear that they have quitted it: 
and if they have not for forty years paſt uſed the right, this breeds a 


preſcription againſt them in the eccleſiaſtical courts. In many chancels 


| are to be ſeen the ancient ſeats or ſtalls uſed by the vicar and his bre- 
| thren in performing theſe religious offices, like thoſe which remain in 
the old choirs of cathedral and collegiate churches z and from hence it is, 
that cancellus and chorus (the chancel and the choir) are words of the fame _ 
ſignification. This being the place, where the body of the clergy of 
every church did ſing, or at leaſt rehearſed their breviary : and if any 


may the vicar. Joh. 243. 


common pariſhioner may preſcribe to a pew 1n the chancel, much more 
As theſe ſeats were placed at the lower end of the choire or chan- 


cel, for the daily uſe of the vicar; fo at the upper end ftood the high 
altar of every church, where, as the vicar or his repreſentative was obli- _ 
ged to celebrate maſs every ſunday and holiday of obligation; ſo he 
might do it every day, if there were occaſion, or if he pleaſed : fo that 
it is clear, the uſe of the chancel was intirely in the vicar, whoever re- 
paired it; and therefore no wonder if the pavement were not to be bro- 
ken up without his leave; and that thereupon he ſhould acquire a right 
of receiving what fees were due on ſuch occaſions. And the reformation 
left the rights of parſon and vicar as it found them. Tohnſ. 244. 


It is therefore a very groundleſs notion with impropriators, that they 


have the ſame right in the great chancel, that a nobleman hath in a leſſer. 


Theſe leſſer chancels are ſuppoſed by lawyers, to have been erected for 


the ſole uſe of thoſe noble perſons ; whereas it 1s clear the great chancels 
vere originally for the uſe of clergy and people; but eſpecially for the 


celebration of the euchariſt, and other publick offices of religion, there 
to be performed by the curate and his affiſtants. That the parſons repair 


_ theſe great chancels, doth not at all prove their ſole right to them; tor 


3 7 were bound originally to repair the church as well as chancel; and 
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Fouts pulled. 
of the materials is in the parſon, and he may make uſe of them if they 
were placed in the church by any one of his own head without legal au. 
thority; but for the ſeats erected by the pariſhioners by good authority, lt 
| ſeemeth that the property of the matertals upon removal 1 is in the pa- 


C ˙ i I i” 7. = $52 
as ²˙² ͥ . th ed is ES 
2 Y «4 Fas co E Leto 


15 in the eccleſiaſtical court. Wal . 39. 


- S — 


Church. 


e of common right che repairs of the harkhs are ſtill in the parſon; 


it is cuſtom only eaſes them of this burden. The ordin;: ry hath no 
power to order morning or evenning prayer to be faid in nob gens 
chancels, but he can order them to be ſai in the great chancel, Jan . 
244.5 245. : 

14. IF any / ſeats ame to the church be pulled town: the property 


riſhioners. ' Depge P. 1. c. 12. _ 5 
If any perſons on their own heads ſhall preſume to build any ſeat in the 


church, without licence of the ordinary, or conſent of the miniſter and 


churchwardens, or in any inconvenient place, or too high; it may be 
pulled down by order from the biſhop or- his archdeacon, or by the 
churchwardens, by the conſent of the parſon: for the freehold of the 


church, and all things annexed to it, are in the parſon; and therefore it 


any preſume to cut or pull down any feat annexed to the church, the par-. 


ſon may have an action of treſpaſs againſt the miſdoer (tho? he formerly, ſe: 
it up,) if he do it without the parſon's conſent, or order from the ordinary, 


but if the ſeat be ſet loole, he ehat built! it may remove it at his Pleaſure 
Diegge P. 1. c. 12. 


In the caſe of Gibſon aud Wright, in an ation of etal brought by. 
Gibſon, for breaking and cutting in pieces his pew, and taking Ty away; 


ie defendants pleaded, that they were churchwardens, and that the 
_ Plaintiff had built it in the church without licence. And by the court, 


The treſpaſs is confeſſed ; for tho? they may remove the ſeat, they cannot 


cut the timber and materials into pieces. Ny 108. 


But it hath been ſaid, that this caſe is not- law: becauſe the Kai 


4, G the church being in the incumbent, when the perſon has fixed a ſeat 
to it, it is then become parcel of his freehold, and conſequently te 

right is in him; fo that the breaking the timber could not be prejudicial 
to \ the other, becauſe he had no legal right to the materials, after they : 
were fixed to the freehold. Nelf. 493. Ahl. Par. 486. 


And Dr /Yatſon faith, altho he wall not queſtion the law: of this caſe 


i yet thus much is to be ſaid againſt it; that the freehold being in another 
perſon, the annexing of the Neat thereto ſeems to make the ſeat to. be. 
a part of the frechold, and fo to be in him in whom the freehold is, and 
the uſe of it in them that have the uſe of the church; and if fo, then 
the breaking the timber could be no wrong to him that had no legal right 
In it after it was faſtened to the freehold, and became (as other ſeats) of 
common ule, and at the diſpoſal of the ordinary.., Watf. c. 39. 


And 0 he faith, that if a man with the aſſent of 32 ordinary 


: doth ſet up a ſeat in the nave of the church for himſelf, and another dot 


pull down or deface it; treſpaſs vi et armis in ſuch caſe doth not lie 
againſt him, becauſe the freehold is in the parſon, and ſo ine: . remedy 


| 2 15. it 


Church. 


And therefore if a ſuit be commenced in the ſpiriraal. court for a fat 


upon the account of preſcription; a prohibition will he for the party 
| ſued, becauſe whether the preſcription be £1009 or not, is not in "ue ſpiri- 


tual court to judge. Watſ. c. 
And it is faid that the plaintiff, if. it £0 againſt him; may have 5 


3 prohibition as to the coſts; becauſe the ſuit is coram non judice as to 


the principal : but there ſeem to be good reaſons againſt that. For the 


ſpiritual court may 1n ſeveral caſes proceed upon bels grounded on pre- 


{cription, where the preſcription is not denied, (ſo that ſuch ſuits are not 


abſolutely coram non judice: ) and the reaſon why a prohibition ſhall be 


granted where the preſcription or cuſtom is denied, ſcemeth to be this ; 
that the notion of cuſtoms and preſcriptions is different by the eccleſi- 
aſtical law from what it is at the common law, as to the time in Which 


uch cuſtom or preſcription may be created: for the eccleſiaſtical law al- 
| lows of different times in creating cuſtoms or preſcriptions, and generally 
| of leſs time than is allowed of by the common law, which owns no 


time in ſuch caſe, but that whereof there is no memory of man to the 


contrary. Therefore the common law will not ſuffer the ſpiritual courts 


to try preſcriptions, whereby they might affect and charge perſons inheri- 
tances, by adjudging them to be good, which 5 the common law are 


no preſcriptions. Malſ. c. 39. 


But the title to a ſeat is properly tial at the common 1 by 8100 


upon the caſe; and it is agreed, that the plaintiff need not to ſhew any 
 Teparation in his declaration, but he ought to prove NPI in evidence. 


Watf. c. 
Neverdcteſs. for a diſturbance in ths Gur. a man may ſue in the ſpi- 


ritual court; and the defendant, if he will, may admit the preſcription 
to be tried there; as a defendant doth a modus, or a Feu by 85 


1 8 2 . 5 41 L. Raym. 755. 


VI I. Grads and ornaments of the chur >, 


3 By the I El. c. 2. Such ornaments of the SY and ef the miniflers Goodsand at- 
thera, hall be retained and be uſed, as was in the church of England, by naments in 
authority of parliament, in the ſecond year of the reign of king Edward the re 
Fo /ixth, until other order ſhall be therein taken by the authority of the queen's 


mejeſty, with the advice of her commiſſioners appointed and authorized under 


the great feal 8 England for cauſes ecclefi aſtical, or of the metropolitan of 
this realm. ſ. | 


Other ar 3 to - this clauſe: the queen in "he third'y year of 


ber reign, granted a commiſſion to the archbiſhop, biſhop of London, 


Dr Bill, and Dr Haddon, to reform the diforders of chancels, and to add 


L1z to 


5. It is ſaid, that in al caſes of oreſcriptions for ſeats, the ordinary Ripht t bo ig 
| =: 4 "i to do; but the matter 18 Holely determinable at che common where triable. 
law / Degge P. „„ 


to the ornaments of them, by ordering the commandments bod be Place 
at the eaſt end, Gibſ. 201. 


” church, and of the miniſters thereof, at all times of their miniſtration, ſtall 1; 
retained and be in uſe, as were in this church of England, by authori 


pPeauarliament, in the ſecond year of the reign of king Edward the ſixth. 
 Ordinary's 


care therein. 


3 und reading and at leaft two facerdotal veſtments. Lindw. 52. 


Roti thſtanding the king's Prohibition. 


to have conulſance in this caſe, of providing decent ornaments for the ce. 
lebration of divine ſervice. 2 Iuſt. 489. 


. Churchwar- | 


dens care 
therein. 


Communion 
table. 


5 placed 1 in ſo good ſort within the church or chancel, as thereby t the mini- 


things in the church be kept in ſuch an orderly and decent fort, with- 
out Auſt, or any thing that may be either noiſome or unſeemly, as 
| beſt becometh the houſe of god, and 1s Preſcribed in an homily 10 


placed for the celebrati ion of the holy communion ; we appoint that the 
ſame tables ſhall from time to time be kept and repaired | in ſufficient and 


and miniſtration, and the communicants alſo more, conveniently and in 


there were ancient rails about it, which were out of repair; that the pi 


bition prayed, the court inclined, that the pariſhioners might do thele 


Church. 


And by the rubrick before the common prayer : Such ornaments of the 


9 9 


2. Reynolds. The archdeacons ſhall take care, that the clothes of the d. 
tar be decent and in goed order; that the church have fit books both for | inging 


By the ſtatute of Circumſpecte agatis, 13 Ed. 1. ſt. 4. The king to his 
Judges ſendeth greeting, Uſe your ſelves circumſpecily, in all matters concer;. 
ing the prelates, where they do puniſh for that the church is not conveniently 
decked : in which caſes, the ſpiritual judge ſnail have ears 10 babe knowledsr, | 


Net conveniently decked] For the law all ak the ecclefiaiticat Court 


3. Can. 85. The churchwardens or 1 mall take care, that al 


mor effect. 58 
Can. 82. Wire we have no bude but that in al churches with 
in e realm of Eng] and, convenient and decent tables are provided and 


ſeemly manner, and covered in time of divine ſervice with a carpet of filk 
or other decent ſtuff, thought meet by the ordinary of the place (if any 
queſtion be made of it), and with a fair linen cloth at the time of the m- 
niſtration, as becometh that table, and. fo ſtand, ſaving when the ſaid 
holy communion is to be adminiſtred. At which time the fame ſhall be 


iter may be more conveniently heard of the communicants in his prayer 


more number may communicate with the fac miniſter. And all this 0 
be done at the charge of the pariſh. _ 

In the caſe of Newſez and Bawldry, M. 1 An. The caſe was, chat the 
communion table of ancient time had been placed in the chancel ; that 


riſhioners at a mceting had reſolved to repair the chancel and rails, and 
to replace the table there, and raiſe the floor ſome ſteps higher, for the 
_ take of greater decency : And upon refuſal to pay the rate, "and a proh!- 


things; for they are compellable to put things in decent order, and as t 
the degrees of order and decency, there is no rule, but as the pariſhoner 
by a 9 do agree. Far. 70. 


2 In 


Church. . 401 
5. In ancient times, the biſhops preached ſtanding upon the ſteps of Pulpit, 
the altar. Afterwards it was found more convenient, to have pulpits 
e 
And by Can. 8 3. The churchwardens or queſtmen, at the common 
charge of the pariſhioners, in every church ſhall provide a comely and 
decent pulpit, to be ſet in a convenient place within the ſame, by the diſ- 
cretion of the ordinary of the place (if any queſtion do ariſe); and to be 
there ſeemly kept for the preaching of god's Worte. 
6. Can. 82. And likewiſe a convenient ſeat ſhall be made, at the charge Reading de, 
of the pariſh, for the miniſter to read ſervice in. 1 5 
7. Can. 58. Every miniſter ſaying the publick prayers, or miniſtring Surplice, 
the ſacraments or other rites of the church, ſhall wear a decent and 
comely ſurplice with ſleeves, to be provided at the charge of the pariſh. | 


E And if any queſtion ariſe touching the matter, decency, or comelineſs 


thereof; the ſame ſhall be decided by the diſcretion of the ordinary. 
8. Can. $1. According to a former conſtitution, too much neglected Font. 
in many places, we appoint, that there ſhall be a font of ſtone in every 
church and chapel where baptiſm is to be miniſtred; the ſame to be {et in 
the ancient uſual places. In which only font the miniſter ſhall baptize 
publicly). „%%% ZVVoo„1öͤcß⸗! 
Former conſtitution] To wit, among the canons of 1571. Gib/. 366. 
9. In an act in the 27 H. 8. for puniſhment of ſturdy vagabonds, it Cheſt for alan, 
was enacted, that money collected for the poor ſhould be kept in the 
common coffer or box ſtanding in the church of every pariſh. _ 5 
And by Can. 84. The churchwardens ſhall provide and have, within 
three months after the publiſhing of theſe conſtitutions, a ſtrong chett, 
with a hole in the upper part thereof, to be provided at the charge of the 
- pariſh, (if there be none ſuch already provided,) having three keys; of 
which one ſhall remain in the cuſtody of the parſon vicar or curate, and 
the other two in the cuſtody of the churchwardens for the time being: 
ich cheſt they ſhall ſet and faſten in the moſt convenient place, tv 
the intent the pariſhioners may put into it their alms for their poor 
neighbours. And the parſon vicar or curate ſhall diligently from time tc 
_ ime, and eſpecially when men make their teftaments, call upon exhort 
and move their neighbours to confer and give as they may well ſpare tc 
the ſaid cheſt, declaring unto them, that whereas heretofore they have 
been diligent to beftow much ſubſtance otherwiſe than god commanded, 
upon. ſuperſtitious uſes, now they ought at this time to be much more 
ready to help the poor and needy, knowing that to relieve the poor is a | 
lacrifice which pleaſeth god: and that alſo, whatſoever is given for their 
comfort, is given to Chriſt himſelf, and is ſo accepted of him, that he will 
Mercifully reward the ſame. The which alms and devotion of the people, 
dhe keepers of the keys ſhall yearly, quarterly, or oftner (as need requi- 
reth) take out of the cheſt, and diſtribute the fame in the preſence of 
moſt of the pariſh, or of ſix of the chief of them, to be truly and faith- 


tully delivered to their moſt poor and needy neighbours, 


3 10. Whilſt 


= if 


Baſin for the 
oOffertory. 


Cbalice and 
Other veſſels 
for the com- 

mi nion. 


Bells. 
„ 


| Bible, 


| Commpn 
pray er book. 


Gibſ. 22 6. 


Church. 


10. Whilſt the ſentences of the offer tory are in reading, the deacons, 


churchwardens, or other fit perſon appointed for that purpoſe, ſhall te. 
ceive the alms for the poor, and other devotions of the people, in a de. 
cent baſin, to be provided by the pariſh for that purpoſe. Ruby. 


This effertory was anciently an oblation for the uſe of the prieſt; but 


_ at the reformation it was changed into alms for the Poor: yl, 


Par. 394. = 
11. Can;-30; The cinen nde 1950 he time of every commu. : 


nion, ſhall at the char ge of the pariſh, with the advice and direction o 
the. minilter, provide a ſufficient quantity of fine white bread and or 
5 good and wholefome wine: which wine we require to be brought to the 
| communion table, in a clean and ſweet ſtanding pot, or ſtoop of pewter, 
if not of purer ructal. 


IVinchelſea. Ihe pariſhioners ſhall find : at their own charge, the chalice 


65 cup for the wine. Lindo. 252. 


Which, ſays Lindwood, altho expreſſed. in the” Ba number, yet : 


18 not: intended to exclude more than One; where more are neceſſary, 
Lind. 232 


. Winchel 2a. The pariſhioners, at their own charge, ſhall find bel 


with ropes. Linde. 252. 


Minchelſen. The pariſhioners hall find, at their own charge 'L 


ber for the dead. Lind. 252. 


14. Can. 80. If any pariſhes be yet e of the bible of te 


| largeſt volume; the churchwardens thall within convenient tame ie provide 
the ſame at the charge of the pariſh. 


Bible of the largaſt volume] This was directed by the ſecond of lord 


oh Cromwell's injunctions under king Henry the eighth; and in the thirty 
third year of the ſame reign, 1t was inforced by proclamation and a pe- 
nalty of 40 ſh. The like "order for this, and allo for the paraphraſe of 
Eraſmus, was in the injunctions of Ed. 6. and continued in thoſe of 
queen Elizabeth; and (together with the book of homilies) in the canons 
0 1571. But what bible is here meant, by that of the largeſt volume, 
is not very clear. King James the firſt's tranſlation was not then made: 
Queen Elizabeth's bible was called the Sp bible; and the tranſlations 
and reviews, commonly called the great bible, were thoſe of Tindal and 
Coverdale in the time of king Henry the eighth, and that Which was 
publiſhed by direction of archbilbop Cranmer 1n the reign of Edward the 


5 Cibſ. 202. 

. By Can. 80. The churchwardens or 8 of every church and 
chapel ſhall, at the charge of the pariſh, provide the book of common 
prayer, lately explained in ſome few points by his majeſty's authorig 


according to the laws and his highneſs's prerogative in that behalf; and 
| that, with all convenient ſpeed, but at the turtheſt within two monde 
after the publiſhing of theſe our conſtitutions, es | 


Lately explained] To wir, in the conference at Hampton Court 


By 


| Pulchres, or monuments for the deceaſed, in church, chancel, common 


Church. T7 263 
By the 1 El. c. 2. The book of common prayer ſhall be provided at | 
the charges of the pariſhioners of every pariſh and cathedral church. 
| by the 13 & 14 C. 2. c. 4. A true printed copy of the (preſent) book 
of common prayer ſhall, at the coſts and charges of the pariſhioners of 
every pariſh-church and chapelry, cathedral church, college and hall, be 
provided before the feaſt of St Bartholomew 1662, on pain of 31 a 
month for ſo long time as they ſhall be unprovided thereof. ſ. 26. 
16. Cen. 80. If any pariſhes be yet unfurniſhed of the book of homi- Book of le. 
lies allowed by authority; the churchwardens ſhall within convenient time es. 
provide the ſame at the charge of the pariſh. Ee To | 


* . ! 


17. By Can. 70. In every pariſh church and chapel, ſhall be provided Regitler book, 
one parchment book at the charge of the pariſh, wherein ſhall be writ- : 
ten the day and year of every chriſtning, wedding, and burial within the 
_ pariſh; and for the ſafe keeping thereof, the churchwardens at the charge 
of the pariſh ſhall provide one ſure coffer, with three locks and keys, 
whereof one to remain with the miniſter, and the other two with the 
ich non Yo on ion i ON Dee 
And by the 26 G. 2. c. 33: The churchwardens ſhall provide proper 
books of vellum, or good and durable paper; in which all marriages and 

banns of marriage reſpectively, there publiſhed or ſolemnized, ſhall be re- 
giſtred; to be carefully kept and preſerved for publick ule. OS. 
And by the 30 C. 2. c. 3. for burying in woollen ; all perſons in holy 
orders, deans, parſons, deacons, vicars, curates, and their or any of their 
ſubſtitutes, ſhall take an exact account and keep a regiſter of every perſon 
JJ... noe oor nn, 

18. Can. 99. The table of degrees of marriages prohibited, ſhall be in Table of de- 
Every church publickly ſet up at the charge of the pariſh. — Sͤ'rees. 
19. Can. 82. The ten commandments ſhall be ſet at the charge of the Ten com- 
pariſh, upon the eaſt end of every church and chapel, where the people mandmen:3. 
may beſt ſee and read the ſame. _ 77 HW No i nou ee 
20. Can. 82. And other choſen ſentences ſhall- at the like charge be Sentences. 
written upon the walls of the ſaid churches and chapels, in places _ 
donvenien t:: 5 „ VVV 

21. Lord Coke ſays, concerning the building or erecting of tombs, ſc- Monuments. 


chapel, or churchyard, in covenient manner; it is lawfal : for it is the 

laſt work. of charity that can be done for the deceaſed ; who whilſt he 

lived was a lively temple of the holy ghoſt, with a reverend regard and 

chriſtian hope of a joyful reſurrection. And the defacing of them is pu- 

niſhable by the eommon law, as it appeareth in the book of the 9 Ed. 4. 

14. the lady Jiche's caſe, wife of Sir Hugh Miche; and fo it was agreed 

} the whole court, M. 10 J. in the common pleas between Corven and 

%. And for the defacing thereof, they that build or erect the ſame 

ſhall have the action during their lives (as the lady Wiche had in the caſe 

of the 9 Ed. 4) and after their deceaſes, the heir of the deceaſed ſhall 

e the action. But the building or erecting of the ſepulchre, tomb, 
8 | | | | | Or 


or other monument, ought not to be to the an of the e celebrain 
of divine ſervice. 3 In}t. 202. 


dead, the property remains 1n the executors z and they may have a&tion; - 
oy againſt ſuch as break deface or yy them N or an appeal of telony, . 


- by licence of. the biſhop, or conſent of the Parſon and churchwarden | 
| Degge * 


2s are ſet up in the les belonging to particular perſons : or if they are { 
f up in any other part of the church, he ſuppoleth it is to be underſtogd, 
that they were placed there with the incumbent's conſent. Hail. c. 39. 


may not be removed at the pleaſure of the ordinary or incumbent, 0» 


: his. life, and after his death the heir. of the deceaſed ſhall have the fame, - 


and it availeth not that they are annexed to the freehold, tho” that is ui 

the parſon. But this, as ke conceives, is to be underſtood with one ll. 
mitation; if they were firſt ſet up with conſent of the ordinary: for tho 

(us my lord Coke ſays) tombs ſepulchres or monuments may be crected 

tor the deceaſed in church or chancel in convenient manner, the ordinary. 

muſt be allowed the proper judge of that conveniency; inaſmuch as 

| ſuch erecting, as he addeth, ought not to be to the hindrance of the cele. 


os $36 


Church. 


For of grave ftones (he fays), winding ſheets, coats of arms, Pee 
or other cnfigns of honour, hanged up laid or placed in memory of the 


3 El 110. 
But Sir Simon Degge . he conceives that this muſt be intended, 


And Dr Watſon ſays, this is to be anderfigad of ſuch monuments only, 


And Dr. Giblon obſerving thereupon ſaich thus: Monuments, coat ar. 
mour, and other enſigns of honour, ſet up in memory of the deceaſed, 


the contrary, if either they or any other perſon ſhall take away or defacc 
them, the perſon who ſet them up ſhall have an action againſt them during 


Who (as they ſay) is inheritable to arms, and the like, as to heir looms; 


bration of Aide ſervice. And if they are erected without conſent, and 
upon inquiry and inſpection be found to the hindrance of divine ſervice, 
he thinks it will not be denied, that in ſuch caſe the ordinary hath fuff- 
cient authority to decree a removal, without any net of an action at 
law. Gibf. 453, 454. 

M. 10 G. Palmer again the bilbop = e, Sir Thomas Bury ſet 
up his arms in the church of St David's in Exeter. The ordinary pro- 
motes a ſuit in the ſpiritual court, to deface them, as being ſet up wit. 
out his conſent. It was moved for a prohibition; on the authorities that 
action lies by the heir for defacing the monument of his anceſtor : But | 
F. yre and F orteſcue juſtices ſaid, the ordinary was judge what Ornaments 
were proper, and might e them to be defaced. The fame was 
afterwards moved i in the court of common pleas, and denied there alſo. 


For the ordinary 1 is the proper — © ER erecting monuments, of 
putting up other . ornaments in the church: yet nevertheleſs, notwith- 
ſtanding his 1 an appeal hes to the metropolitan. As in the calc 
of Cart and Marſh, M. 11 C. 2. A diſpute aroſe between the parties 


upon cross petitions . to the archdeacon of Bedford and 8 
YU ; 


VVV¶„ DA - 
ary of the biſhop of Lincoln, for leave to erect a monument araialt a 
er in Dunſtable church, to the memory of their reſpective ance{tors, 


And upon allegations, given in on both ſides, Marth appealed to the 


arches againſt the admiſſion of Cart's allegation, Upon which Cart mo 


ved fora prohibition 3 inſiſting, 1. That ornaments are diſcretionary only 
nm the ordinary, and therefore no appeal would lie. Or, 2. If it did, yet 


| it muſt be to the biſhop of Lincoln, and not to the arches. But the 
court held, that tho? ornaments cannot be ſet up without the conſent of 
the ordinary; yet it mult be exerciſed according to a prudent and legal 
diſcretion, which the ſuperior hath a right to look into and correct; and 
therefore the appeal well lay, as it doth in caſes of granting adminiſtra. 


tion to one, where there are two in equal degree. And as to its being an 
appeal to the arches, it was held, that wherever the act is done by a com- 


miſſary, it is conſidered as the act of the ordinary himſelf; and to him 
no appeal will lie from his own act, and it mult conſequently be to the 


metropolitan. So the rule for a prohibition was diſcharged. /. 1080. 
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22. If any ſuperſtitious pictures are in a window of a church or ile, Images. 


it is not lawful for any to break them, without licence of the ordinary: 


and in Pricket's caſe, Wray chief juſtice bound the offender to the good 


behaviour. Cro. Ja. 366. 


23. Beſides what hath been obſerved in particular, there are many Other Goods 
other articles for which no proviſion is made by any fpecial law, and and Oina— 
therefore muſt be referred to the general power of the churchwardens, with s. 


the conſent of the major part of the pariſhioners as aforeſaid, and under 
the direction of the ordinary; ſuch as the erecting galleries, adding new 


bells (and of conſequence, as it ſeemeth, ſalaries for the ringers), organs, 


clock, chimes, king's arms, pulpit cloths, herſe cloth, ruthes or mats, 
veſtry furniture, and ſuch like. = Oi, | 


There are alſo beſides theſe, by an ancient conſtitution of archbiſhop 


Winchelſca, divers other particulars injoined to be found at the charge of 


the pariſh, which ſince the reformation are become for the moſt part ob- 
bolete; but nevertheleſs, as they do frequently occur in our books, it may 
| be proper not to paſs them altogether unnoticed, Which conſtitution 1s 


thus: 


Tube pariſpioners ſhall find at their own charge, theſe ſeveral things following ; 


a legend, an antiphonar, a grail, a pſalter, a troper, an ordinal, a miſſal, « 
anual, the principal veſiment, with a cheſible, a datmatic, a tunic, and with 


« oral cope, and all its appendages, a frontal for the great altar, with 


ee towels, three ſurplices, one rochet, a croſs for proceſſions, croſs for the 
dead, a cenſer, a lanthorn, an hand-bell to be carried before the body of Chrijt 
elbe viſitation of the fick, a pyx for the body of Chriſt, a decent veil for 
tent, banners for the rogalions, a veſſel for the bleſſed water, an ofculatory, a 


b (andleftick for the taper at Koſter, a fout with a lock and key, the Images 
-—— Mthe-church; the chief image in the chancel, the reperaticon of the body of 


1 church within and without as well in the images as in the glaſs winds, 
* Teparation of books and veſtments whenever they ſhall need. 1 .indw. 
„31. N 


| Vor., | FE M m | 25 Legend 
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Legeid! The book containing leſſons to be read in the public K for: 
| vice, taken out of the holy ſcripture, the lives of ſaints, the Writing; ; of 
the ancient fathers and other doctors of the church. Lind:y, 


n 
4 71. 
% 


£ Antiphenar) From a conti 2, and Du fonus ; ; fo called from the alte 
nate kepetition of the pſalm; one part thereof being ſung by one part 6 
the choir, and the other Part, thereof by rhe other part of the Choir: And 
Conta ained not only the autiphene, as the word barely gnifics, but alto d. 
invitatories, hymns, reſponſorics, 3 collects; and whatcver wa 


1 1 
or ſung in the choir, C called ihe k even hours, or breviary, except che kf. 
ſons. Lind. 251. 5 . | 


| Graif] Gradale; ſtrictly taken: this Cunieth that which 13 ſung gra. 
datim after the epiſtle : but here it is to be underſtood of that whole book 


Which containeth all that was to be ſung by the quire at high maſs; the 


tracts, ſequences, hallelyahs, t the crecd, oftertory, wifagium, and the 
i reſt as alſo the office for ſprinkling the holy water, Lin Og 51. 


Dualter]! The book wherein the pſalms are contained. Lindtv. 2 251. 


 Troper] This contained the ſequences only : ; which were not in al 
grails. | & he ſequences were devotions uſed after the epiſtle. Lind. 251, 


Or dinal] The book which ordereth the manner of performing divine 
| ſervice : and ſeemeth to be the ſame which was called the pie, or ports, 
8 and ſometimes poriiforium, Lind. 25 1. Jobis. Winch. 


"Af ial] The book which containeth all. things pertaining to the c ay- 
ing of mals. Lind. 251. 


Manual] 80 called a manu, as bevie. N to be conſtantly at 
hand; and it ſeemeth to be the ſame as the 7ituel; and containeth all 
things belonging to the miniſtration of the ſacraments and ſacramentals: 

allo the bleſſing of fonts, and other things by the uſe of the church re. 
quiring benediction : : and the whole ſervice uſed at proceſſions. Lind. 251. 


Principal vemen] That! is, the beſt cope to be worn on che Princip 
ſeaſts. Lind. 252. 


Che ef; 57e Caſula; the ga arment worn by the prieſt, next winder the 
cope: which was called alſo the planet. And it is faid to be fo called, 


as being a kind of cottage (as it were), or little houſe; covering him all 
over. Lind. 25d 


. A deacon's 8 garment; ſo tied from being at brit woven 
in Dalmatia. Lind. 252. Jobuſ. Winch. 


q nic! The ſubdeacon's garment, which he uſeth f in ſerving the mi. 
niſter at che mals. Lind. 252. 


Choral cope] Capa i in choro: a cope, not fo good as that t to ) be uſed 


on feſtivals, but to be worn by the prieſt Who Prended. at the faying ol 
beging che hours. Tn The 


Church. 


The capd was fo ale”, Pl e becaute it containerh or covereth 
the whole man, Lind. 152 3 | 


nd all its oppendages ] To W it, the amyt, alb, 81 e, wont. 
ſtole. Lind. 252. 


Frontal] A ſquare piece of He os covering the altar, 80 hang. 
ing down from it; otherwiſe called a pal. Lind. 252. 


For the great altar] In honour of the faint to whom the church 1 ie 
dicated : which was wont to be placed in the choir, as in a more ſolemn 
part of the church. Lind. 23 G2, | | 


26 7 


and 


Three tor wels] Two to be laid upon the Altar under the corporal z and 
the third for wiping the hands. Lind. 25 


Three ſurplices]! For the uſe of the FO miniſters of the chure ke i the 
prieſt, deacon, and ſubdeacon. Lind. 252. 


Rochet] Rochet is a ſarplice, ſave that it az no 1 and Was 0 
the clerk who aſſiſted the prieſt at the maſs; or for the pricit Wig a: = 
baptized children, that his arms might be more at liberty. Lind. 25 


A croſs for the dead ] To be laid on the coffin, as it ſeemeth ; 
the corps when It was brought to the church. Jehnſ. 


Pys] With a lid or cover. | Lind. 2.52. 


Oſculatan 55 This was a tablet or board, with the picture 80 Chiilt; bo OE 
bleſſed virgin, or the like; which the prieſt kiſſed himſelf, and gave to 


che people for the ſame purpoſe, after the conſecration was performed. 
inſtead of the ancient kiſs of charity. 7 


© Images] To wit, of Chriſt crucified, a and of other ſaints. Lind. 25 


The chief image in the ch "oncel ] That is, of tl the faint to whom the church 
is dedicated. Lind. 253. 
24. A perſon may give or dedicate. goods to ood's heroics in eln 4.Wiio bath the 
church, and deliver them into the cuſtody of the churchwardens, and property in 
thereby the property is immediately changed. Degge P. 1. c. 12. the goods of 
And if a man erect a pew in the church; or hang up a bell in the the church. 
ſteeple, they do thereby become church goods (tho? they are not ex preſsly 
given to the church), and he may not afterwards remove them; it he 
does, the churchwardens may fue him. Por. L. c. 25 55 
The ſoil and freehold of the church and churchy ard 18 in eV parton . 
ut the fee ſimple of the glebe is in abeyance. 1 Inft. 341. And if the 
walls, windows, or doors of the church be broken by any perſon, or the 
Tees in the churchyard be cut down, or graſs there be eaten up by a 
"ranger the incumbent of the rectory (or his tenant if they be let) may 
ae is action for the damages. Mal. 828 — 
T but the goods of the church do not belong to the incumbent, but TG 
Ne i panes. and if they be taken away, or broken, the churchwar⸗ 
N ſnall have their” action of treſpaſs at the common law. Walſ. c. 29: 
e the cate of Buckſal, 7. 12 7. But whereas it 15 there laid, that 
= | Mm? | | ſult 
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1 : Church. 
flit ſhall not be terer in the ſpiritual court x a laber judgment (E. 18 
C. 2.) ſays, that tho' the churchwardens had an action at common! lau, 

: againſt thoſe who had taken away the bells, yet the more proper remedy 
was in the ſpiritual court, becauſe at the common law only damages 
would be recovered, but the ſpiritual court would decree the reitoring 
of the thing it ſelf. 1 Roll's Rep. 57. 1 Sid. 281: Gibſ. 200. 
By the civil law, the goods belonging to a church are forbidden to 
: be altenated or pawned, unleſs for the redemption of captives, for iclief 
of the poor in time of great famine and want, or for paying the debts of 
the church if a ſupply cannot be otherwiſe raiſed, or upon other caſes of 
neceſſity or great advantage to the church. And in every alienation, 
the cauſe muſt be firſt examined. and the decree of the prelate was — 
vene, with the conſent of the whole clergy or chapter. Wed (iv. a 
142. 
But by the laws of England, the goods belonging to a church may be 
alienated; yet the churchwardens alone cannot diſpoſe of them, without. 
the conſent of the pariſh : and a gift of fuch goods by them, Without 
5 the conſent of the lidemen or _— ts void. . 6. 39. 


IX. Church rate. 


Nate to be Rates for reparation of the church are to be made by the church- 
eee e ene together with the pariſhioners aſſembled, upon publick notice 
ry meeting. given in the church. And the major part of them that appear, ſhall 
. bind the pariſh : or if none appear, the churchwardens alone may make 
the rate; becauſe they, and not the pariſhioners, are to be cited and pu- 
niſhed, in defect of repairs. But the biſhop cannot direct a Connors, 
do rate the pariſhioners, and appoint what each one ſhall pay: this muff 
be done by the churchwardens and pariſhioners; and the fpiritual court 
. may inflict ſpiritual cenſures till they do. G1. 196. 1 Bac. Ar. 378. 
But if the rate be illegally impoſed, by loch commiſtion from the 
biſhop, or otherwiſe, without the pariſhioners conſent; yet if it be: after 
aſſented to, and confirmed by the major part of the- pariſhioners, that 
will make it good. Matſ. c. 39. 
Perſonal 2. And theſe levies are not chargeable upon the land, but upon the 
charge in re. perſon in of the land, for the more equality and indifferent 
51 of the Deege 8 12. 
165 And houſes as well as nde; are S e and! in ſome places hou! ec 
only; as in cities and large towns where there are only houſes, and " 
lands to be charged. Hell. 1 30. 2 Lutw. 1019. 
Whetherthere 3. It hath been aid, that if a perſon be rated for the ornaments 01 
Pha! be wo the church, according to his land which he hath in the pariſh; a proht- 
zates ; one for bition lieth : becauſe for theſe he ought to be rated according to his 
the Kaorick, perſonal eftate. 2 Roll's Ar. 291. 
and another but 
And that if a perſon who is not an inhabitant Fach the pariſh, 


for ornaments, 
| hath land there, 1s rated there for the ornaments of the church according | 
be t) 


— OY: <3 5 Ps : 5 WR 
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pariſh, and live in another. Gib. 196. 


Church. ; 


5 his land; a prohibition Jieth : for the inhabitants ought to be rated for 
them. M. 20 7. And Yelverton ſaid, that this had been divers times ſo 
reſolved. 2 Roll's Abr. 291. „ 


and Lindwood ſays, that perſons living out of the pariſh, and having 


lands within the pariſh, ſhall be rated for the ſame in reſpect of real but 


not of perſonal charges; and for this he refer :to-feveral paſſages in 
the civil law. Lindw. 255. 


And Dr Gibſon fays, a rate for the reparation of the fabrick of the 
church is real, charging the land, and not the perſon; but a rate for 


ornaments is perſonal, upon the goods and not upon the land. Thus ir 
was defined and agreed in the court of king's bench, E. 8 Jac. where 
| the tax was, for the reparation of the church, for church ornaments, and 


for ſexton's wages; and becauſe the perſon rated, tho an occupier of lands 


in the pariſh, dwelt out of it, he was declared to be unduly rated in the 
two laſt articles; and it was further agreed, that if a tax be made for the 
_ reparation of ſeats in a church, a foreigner ſhall not be taxed for that, 
| becauſe he hath no benefit by them in particular. The fame diſtinction, 


as to ornaments, was again declared to be good, M. 20 Fac. And long 


after theſe, in Woodward's caſe, in the 4 Fa. 2. where the matter was, 4 


tax for the bells of the church, a prohibition was granted, upon this ſug- 


geſtion, that the party who prayed it, was not an inhabitant of the pariſh ; 
and the court gave for reaſon, becauſe it is a perional charge to which 


the inhabitants alone are liable, and not thoſe who only occupy in that 


But upon trial of the fame caſe, upon the prohibition, T. 1 W. it was 


determined, that Moodward, altho' he lived in another pariſh, was liable: 
as will appear afterwards. SORT 


And Sir Simon Degge ſaith thus: There hath been ſome queſtion made, 


whether one that holds lands in one pariſh, and reſides in another, may 
be charged to the ornaments of the pariſh where he doth not reſide; and 
| lome opinions have been, that foreigners were only chargeable to the 
ſhell of the church, but not to bells, ſeats, or ornaments. But he ſays, 
he conceives the law to be clear otherwiſe ; and that the foreigner thar 


holds lands in the paryh, is as much obliged to pay towards the bells 


| ſeats and ornaments, as to the repair of the church; otherwiſe there would 
be great confuſion in making ſeveral levies, the one for the repair of the 
church, the other for the ornaments, which he ſays he never obſerved to 


be practiſed within his knowledge. And it is poſſible that all, or the 


_ greateſt part of the land in a pariſh may be held by foreigners z and it 


were unreaſonable in ſuch caſe to lay the whole charge upon the inhabi- 
tants, which may be but a poor ſhepherd. The reaſon alledged againſt | 
this charge upon the foreigners, is chiefly, becauſe the foreigner hath no 
benefit by the bells, ſeats, and ornaments ; which receives an anſwer in 
Vel ey's caſe (5 Co. 67.), for there it is reſolved, that landholders that . 
live in a foreign pariſh, are in judgment of law inhabitants and pariſhi- 


vners, as well in the pariſh where they hold lands, as where they reſide ; 


and may come to the pariſh mectings, and have votes there as my_ as 
3 | CIOS MY | Ot ers. 
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Others. Fot charities | in the caſe, it is clear by the canon law, that a 

Jandholders, e they live in the pariſh or out of it, are bounel n. 

contribute, And he hath ſeen (he ſays) a report under the hand of My 

Latch, that it was reſolved in Miliymol's cate, H. 6 Ja. and in Choy”, 

cafe in the 10 J. that a foreigner that held lands in another vari 

wherein he did not reſide, was as much chargeable to the ancient or; 

= e ments of the church, as bells, ſeats, and the like, as thoſe that lived lt 

e par! ih; but that ſuch landholders could not be charged to new belle, 

organs, ar ſuch like. And Mr Bulſtrode (1 Bulſtr. 20.) reports a oa 

about the ſame time, that the chief juſtice 7 leming and Mr juſtice / 

liams were of the fame opinion, and gave this reaſon, that the forei oner. 

_ might come to the church if he pleaſed. | Degge P. 1. k, 12. 

And the practice, for the eaſe and Convenience thereof, ſeo meth non. 

4 er to go with this latter opinion. 

10be Ae If a pariſh plead a cuſtom for it to be laid only for lands, and not 

with equality he: houſes ; ; Or to be laid only for arable lands, and to be excuſed for their 

and indif- paſtures z or to be laid only for their ſheep walks, and not for the reſt. 
ference. 5 

Ss the cuſtom cannot be good: for by the law, all lands and houſes are to 

-he cqually rated; and their paying for ſome part, can be no good © cauſe... 

tor the diſcharge of the reſt. Hell. 130. "Fate: 203. | 


r 5 a 


Stratford. AI perſans, as well religious, as others 3 Lariig: 
_ 705 0 ions farms or rents, which are not of the glebe or endowment of if: 
churches to be repaired, living within the pariſh or elſe obere, ſhall be bound 
0 contribute with the reſt of the pariſhioners of the aforeſaid churches, as 

_ often as ſhall be needful, to all charges incumbent upon the pariſhicners, cou. 

cerning their church and the ornaments thereof, by Iaw or cuſtom , having re. 

ppect unto the quantity of ſuch poſſeſſions and rents. Whereunto, fh gf as, 
ball be neceſſary, the ordina? 'y ſhall Os them cy ecelef en cenſures ani 

«ther lawful means. Lindw. 255. 


Which are not of the glebe or endowment if the churches to . repaired} 
T herefore if ſuch lands be of the glebe or endowment of the churches; 
he who 15 tenant of the lands, ought not to contribute to fuch repairs oi 

_ ornaments. Lindt. 2 255. TE 


Of the churches to be repaired ] From hence it 3 that ir there 
be lands within the pariſh belonging to another church, and which are of 
the glebe or endowment of ſuch other church; yet they who have ſuc} 
lands, ought to contribute to the repairs and ornaments of the church of 
that pariſh, within which pariſh ſuch lands do he. Lind. 255: 


With the reſt of the pariſvioners] This implieth, chas they 1 live out 
of the pariſh, and have lands within the pariſh, ought to be rated 
amongſt the pariſhioners of that pariſh where the lands lie. Lind. 255: 


Their cur <>] To wit, the building, repairing, or other ſuſtentation 
thereof 4 Lind. 248. | 


Hens 


= 


Church. 


efticnared according to the value of the rent. Lind, 255. 


the reparation of the church of the pariſh in which the land lieth : be- 


of the land. 2 Rel's Abr. 289 | 


land which he hath in another pariſh, to the reparation of that church 


And therefore the rate ſhall be laid upon all lands within the pariſh, 
altho' the occupiers inhabit in another pariſh. Which point was firſt 


and intitles him to come to the aſſemblies of the ſame pariſh, when they 


cupy the greateſt part of the lands in another pariſh, and ſo churches 
might come to ruin, And altho', ſeven years after this, in the caſe of 


this precedent, Popham chief juſtice changed his opinion, and it was re- 
ſolved by him and the whole court, that a conſultation thould be granted 
and now (lord Coke fays) this is generally allowed and received for Jaw. 


Gifs 196. 


F. 1 . Woodward and Makepeace. Woodward who hoe in the dio 


biſhop of Peterborough, and libelled againſt for this matter. And by 
the court ; this is not a citing out of the dioceſe, within the ſtatute of the 


ſonally live in the pariſh, yet by having lands in his hands he is taxable : 
And whereas it was pretended, that the bells were but ornaments, it was 


chief juſtice ſaid, If he be an inhabitant as to the church, which is con- 
3 how can he not be an inhabitant as to the ornaments of the church? 


Pay. For (as it was determined in Feffrey's caſe before cited) there is an 
inhabitant and pariſhioner who may be charged; and the receipt of the 
IIS I | 5 | 1 ent 


| Heving reſpett unto the quantity of ſuch poſſeſſions! Which oucht to be 


cauſe he may come there when he will, and he is to be charged in reſpect 
But a perfon cannot be charged in the pariſh where he inhabiteth, for 


where he inhabiteth ; for then he might be twice charged : for he gar de 
charged for this in the pariſh where the land lieth. 2 Koll's Abr. 289. 


fully ſettled in Feffrey's caſe, M. 31 & 32 El. (5 Co. 66.) where it was 
alſo reſolved (purſuant to the opinion of divers civilians under their hands, 
that ſuch occupation of land maketh the perſon occupying @ pariſpioner, 


meet together for ſuch purpoſes ; and it was ſaid, that if ſuch lands were 
not liable to be rated, a perſon who inhabiteth in one pariſh might oc. 


Paget and Crumpton (Cro. El. 659.) a prohibition was obtained, upon a 
ſurmiſe, that the perſon rated lived not in the pariſh yet upon ſight ot 


ceſe of Litchfield and Coventry, but occupied lands in the pariſh of D. 

in the dioceſe of Peterborough, was in the ſaid pariſh of D. taxed in 
reſpect of his land, as an inhabitant, towards a rate for new caſting of 
the bells; and becauſe he refuſed to pay, was cited into the court of the 


32 H. 8. c. 9. for he is an inhabitant where he occupies the land, as well 
as where he perſonally reſides : Secondly, that altho' he doth not per- 


held, that they were more than mere ornaments ; that they were as ne- 
cellary as the ſteeple, which is of no uſe without the bells; and Holt 


* 


5. If a perſon inhabiteth in one pariſh, and hath land in another pariſh, T and Iyirg :n 
| which he occupieth himſelf there; he ſhall be charged for this land, for another pariſh, 


6. Where ſuch lands are in farm; not the leſſor, but the tenant ſhall Tenant to be 
charged, and 
not the leſſor, 


1 : 


Church: 


27; 
x rent doth not make the leſſor a pariſhioner. And ſo i it was \ reſolved. in the 
4 W. (4 Med. 148.) where a libel was in the ſpiritual court, for not pay- 
No a rate; and the ſuggeſtion in order to a prohibition was, that the 


1 
lands were in the occupation of his tenant, and himſelf was not a parifhi. 


oner; and it was held to be a good ſugg geſtion, and that the tenant 
ſhould be charged, and not the owner. Gio, 1 ; 
to het le 7. It is ſaid, that the patron of a church, as in right of the founder, 
the founder of may preſcribe, that in reſpect of the foundation, he and his tenants 
a church may have been frecd from the char ge of repairing che church.  Degge P, 1. 
de exempted. 6. 12. 
| Reftory kow - The re@tory, or vicarage ahi} is der wed out cot it, are not charge | 
: far exempred, able to the repair of the body of the church, ſteeple, publick chapels, or 
Wo, ornaments ; being at the whole Charg ge ON. repairing the chancel. Bar | 
VVV | 
But in impropriator of a a or r parſonage, tho? dound to repair £ 
the chancel, is allo bound to contribute to the reparations of the church, 
in caſe he hath lands in the pariſh which are not parcel of the rectory, 
This was adjudged by the whole court in 1 Berit 8 caſe, withour 
JF queſtion made of it. Gi. 197. 
© Tahabitants of 9. The inhabitants of a precinct where! is a chapel, che; it is 4 Paro- - 
a chapelry chial chapel, and tho' they do repair that chapel, are nevertheleſs of 
ge er common right contributory to the repairs of the mother church, If they 
Peg. have ſeats: at the mother church, to go thither when they pleaſe, or re- 
cCeive ſacraments, or „ or marry, chriſten, or bury at it, there 
can be no pretence for a diſcharge. Nor can any thing ſupport that plea, 
but that they have time out of mind been diſcharged (which alſo 15 
doubted whether it be of it ſelf a full diſchar ge); or that in conſideration | 
thercof, they have paid ſo much to the repair of the church, or the wall | 
of the churchyard, or the keeping of a bell, or the like compoſition 
(which are clearly a diſcharge). G10. 197. Rack 
Dr Godolphin ſays, it is contrary to common right, that they who 
= have a chapel of eaſe in a village, ſhould be diſcharged of repairing the 
mother church; for it may be that the church, being built with ſtone, 
may not need any reparation within the memory of man: and yet that 
doth not diſcharge them, without ſome ſpecial cauſe of diſcharge thewes 
gf 4 +2 
Tat er, 20; The hall of a company hh rated to che: repairs bY, a church, 
company. the ſpiritual court in caſe of non- payment may proceed againſt the malter 
_ and wardens of ſuch company. For the hall is liable to pay, and the) 
cannot proceed otherwiſe than by citation; which may be executed upon | 
an aggregate corporation; and therefore the officers of the corporation 
are to bc cited ; and the rate pad by them 1s to be allowed in their ac. 


——— — i 
Stall in a 11. If a petty 8 rake a ſtanding, for rent to be = by him, 
e n the waſte of the manor within the market, for two or three how 


very market day, to fell his commodities, the market being holden 


Here One day every week, but he Inhabiteth 1 in another pariſh ; , he oy 
U 


Church. 2 + Boy 
not be rated to the reparation of the church for this ſtanding. 2 Rolls - 
12. An order and direction ſet down by Dr King, Dr Lewen, Dr Manner of 
Lynſey, Dr Hoane, Dr Sweite, Dr Steward, and others, doctors of the 1 the 
civil Jaw, to the number of thirteen in all, aſſembled together in the aſleflment. 
common dining hall of doctors commons in London, touching a courſe 
to be obſerved by the aſſeſſors, to their taxations of the church and 
walls of the churchyard of Wrotham in Kent; and to be applied 
generally, upon e i of like reparations, to all places in England 


— 
f 


whatſoever. 55 8 

i) Every inhabitant dwelling within the pariſh, is to be charged ac- 

-ording to his avility, whether in land or living within the fame pariſh, 

or for his goods there; that is to ſay, for the beſt of them, but not tor 

(2) Every farmer dwelling out of the pariſh, and having lands and 

living within the faid pariſh in his own occupation, is to be charged to 

the value of the ſame lands or living, or elſe to the value of the ſtock 

therapen; even Tor the beit, but not kor Doc. | | 
(3) Every farmer dwelling out of the pariſh, and having lands and | 5 

living within the pariſh, in the occupation of any farmer or farmers, is | SN 

not to be charged; but the farmer or farmers thereof are to be charged 

in particularity, every one according to the value of the land which he 

oecupieth, or according to the ſtock thereupon; even for the beſt, but 

not for bot. OE Eh: 1 EE 

) Every inhabitant and farmer occupying arable land within the pa- 

riſh, and feeding his cattle out of the parith, is to be charged for the 

arable lands within the pariſh, altho' his cattle be fed out of the pariſh. 

(65) Every farmer of any mill within the pariſh, is to be charged for 

that mill; and the owner thereof (if he be an inhabitant) is to be charged 


tor his hability in the ſame pariſh, beſides the mill. 


(6) Every owner of lands tenements copyholds or other hereditaments, 
inhabiting within the pariſh, is to be taxed according to his wealth in re- 
gard of a pariſhioner, altho' he occupy none of them himſelf; and his 
farmer or farmers alſo are to be taxed jor occupying only. | 
(/) The aſſeſſors are not to tax themilyes, but to leave the taxation of 
them to the reſidue of the pariſh. God. Append. 10, 11. ; 
13. The form of the church rate may be this: 18 Tr of the 
| | | IG „ 75 | OR. alleſimem. 


a * We the churchwardens and other pariſhioners of the pariſh of 

in the county of and dioceſe of —— whoſe names are hereunt9 

n ſubſcribed, do hereby this —— day of -——- in the year —— at 

our veſtry meeting for that purpoſe aſſembled, rate and tax all and 

1 the inhabitants and pariſhioners of the pariſh atorcſaid, here under 
mentioned, for and towards the repairs of the church of the laid pariſh 


10 . _ i . 
tor this preſent year, the ſeveral ſums following; v1z. 


EEE Co oa A. B. 


| 274 

y A. B, — — | — 1 2 fy 

q CC “ 

| s Churchwardens. 

| ns _ Pariſhioners.. 

3 Appeal egainſt 14. And if any perſon find himſelf aggrieved at the inequality of anj 
e de aſſeſſment. ſuch aſſeſſment, his appeal is to the eccleſiaſtical judge, who is to ſe: 
=: On nw. REL CEC SE Tei peed. 
1 levying the 15. And if any of the pariſhioners refuſe to pay their rates, being de- 


aſſeſſment. manded by the churchwardens, they are to be ſued for, and to be reco- 
VvVered in the eccleſiaſtical courts, and not elſewhere. -Deppe P. I. c. 12, 
For the cognizance of rates made for the reparation of churches and 
churchyards, belongs to the ſpiritual court. This is in conſequence of 
the foregoing ſtatute of the 13 Ed. 1. concerning repairs as of ſpiritual | 
cogniſance; inaſmuch as the right of judging of rates, and the inforcing | 
of them, is of abſolute neceſſity to render the ſtatute effectual. C/, 
Pourſuant to this general doctrine, prohibitions have on many occaſions 
been denied, or conſultations granted, by the temporal courts, As in 
the caſe of Paget and Crumpton. (Cro. El. 659.) ; where it was moved, 
that they of the ſpiritual court would try the quantity of the land (the 
tax being according to the rate of their land, and the perfon pretending 
that he was taxed for more land than. he really had) and it was alledget, 
that this was always triable at the common law ; the reſolution of the 
court was, that the principal being ſuable in the ſpiritual court, tht 
cCircumſtances concerning it are inquirable and triable there alſo : and 
cConſultation was awarded. So alſo where it was ſuggeſted in order to 3 
_ prohibition, , that the lands were over-rated; and that the cuſtom of tht 
ariſh was, not to be rated accordine to lands and houſes, but accarding 
to ſheep walks: the court declared, as to the firſt ſuggeſtion, that it was 19: 
material; becauſe rates being to be proportioned to the value of the land, 
the valuing of the land muſt properly belong to the ſpiritual court: 
And as to the ſecond, it was ſaid by Haughton (but not finally reſolved 
by the court) that of common right, the houſe and all the lands ate 
chargeable to the reparation of the church; and that cuſtoms, in pie. 
judice of ſuch reparation; are void; as, at another time, the diſche!g* 
by cuſtom of geo acres of wood, from payment of church rates, V 
declared to be a cuſtom againſt law. Again, in the caſe of 2 - 
| | 1 | | urea 


A IS 
. 5 


Church. 


E ted above that proportion; Bulſtrode ſaid, this was a {piritua} matter. 
"and ought to be tried in the ſpiritual court, unleſs it appeared, that fem 
proof which ought to be allowed by the rules of the common law, had 
been offered there and diſallowed: and in the event, conſultation wes 
awarded by the whole court. So (Pop. 197.) where it was alledged that 
| the rate was impoſed needleſsly (viz. for caſting new bells, where there 
were four before) a prohibition was denied, In like manner ( Yentr. 


— 9 


(d, in regard it was not alledged, that they had offered that plea in the 
cecleſiaſtical court; becauſe reparation of churches is proper for their 


cauſe of appeal. G17. 195. hn nent e = 
But in caſe the bounds of the pariſh come in diſpute in the ecclefiaitt- 
cal court, that is, if the party aſſeſſed aver that the land for which he is 


the party be contentious, he may have a prohibition, and try it at com- 
mon law. Degge P. 1. c. 12. % 8 
And by the 17 G. 2. c. 37. it is enacted, that where there ſhall be any 


proved marſh lands lie, and ought to be rated; the occupiers of ſuch 


and faleable underwoods, ſhall be rated to this and all other pariſh rates, 


cation to the officers of ſuch pariſh or place to have them rated as aforc- 
laid, any diſpute ſhall ariſe, the juſtices of the peace at the next ſeſſions 


perſon intereſted, and may cauſe the ſame to be equally aſſeſſed; whoſe 
determination therein ſhall be final. But this ſhall not determine the 
boundaries of any pariſh or place, other than for the purpoſe of rating 


fuch lands to the parochial rates as aforeſaid. — 


Nltices of the peace, in like manner as are their tithes, 


If the churchwardens defer to make or collect their rate, until they are 


either: But they may preſent the perſons in arrear, at the eaſter viſitation 
when they go out of their office ; and the judge will cauſe juſtice to be 


Ar. 376. 


Nn X. Churches 


83 


Churchyard, (Latch 217.) where the ſuggeſtion was, that by custom the 
rate ought to be in proportion to the king's tax, and that the party was 


308.) where a prohibition was prayed, upon a ſurmiſe that the tax was 
impoſed upon one part of the pariſh, omitting the reſt; the court doubt 


cognizance. And tho? a prohibition was granted, that the others might 
demur, if they thought fit, yet it was afterwards countermanded : For 
this may be properly pleaded in the ſpiritual court, and if not allowed, is 


alleſſed hes in another pariſh, and not in the pariſh where it is aſſeſſed ; if 


diſpute, in what pariſh or place, improved waſtes, and drained and im- 
lands, or houſes built thereon, tithes ariſing therefrom, mines therein, 


within ſuch pariſh and place as lies neareſt to ſuch lands: and if on appli- 


after ſuch application made, and after notice given to the officers of the 
leveral pariſhes and places adjoining to ſuch lands, and to all others inte- 
reſted therein, may hear and determine the ſame on the appeal of any 


And the church rate charged upon gquakers, is recoverable before the 


out of their office; they are deprived of all legal authority of doing 


N 


done therein. Or their ſucceſſors may proſecute för che fame 1 Br. 


— 


CA 


mm a 
X. Churches not to be pr and. 


Arreſt in the . By CES 50 E. 4 3. E. . Becauſe that complaint 1s made 1 our OY Tn 
church or hive. by the clergy of his realm, that divers perſons of holy church, << in. 
churchyard, they attend to devine ſervices 77 churches, churchyards, and other places f, 
cate ty god, be ſundry times taken and arreſted by authority royal, ond com: 
mnandment of other temporal lords, in offence of god and of the libertics , F bk 
church, and olſo in diſturbance of divine ſervices afor efaid : the ſame our lord 
e king will and grenteth and defendeth upon grievous forfeiture, that ns 
. 5 do the ſame from henceforth, ſo that cellufion or ned cauſe be fol fam 
sn any of the jaid perſons of 400, church in this 6e Half. 
= And by the 1 R. 2. c. 15. Becauſe that prelates do complain ” emſeles, 
» that as well beneficed. people holy church, as other, be arreſted and (ra; 
Ez To ou as well of cathedral churches as of other churches and their chung, garde, 
L - and ſometimes whilſt they be intended to divine ſervices ; and ſo arreſted ond 
- drawn out, be bound and brought to priſon, againſt the liberty of holy church: 
1 4s ordained, that if any miniſter of the king, or other, 2 grreſt any perſen 
of holy church by ſuch manner, and thereof be duly convict; be foal Lade tin 
priſonment, and then be ranſomed at the king's will, and mae. gree to the. 
parties ſo arreſted. Provided always, that the ſaid people of 2 church - 
ſhall aot hold them within Foe: Churches or ſanfuaries, 7” Hara or FCN 7 
zu any manner. 


M pill. they attend ” divine ſervices] And that as well on the ecke days. 
as on ſundays and holidays. Malſ. c. 34. 


; us Arreſted) And if any arreſt be 1 contrary to cheſe ſtatutes, and 

3 the perſon arreſting doth preſently diſcharge the perſon arreſted, RPE. 
pPretence of ignorance, or the like; Te this will not excuſe the contemp! 
an making the arreſt, W'atf. c. 34. 


7 authority royal 3 That is, in civil Ro only, bets wixt party . par: 
- ty; but not in caſes criminal: and therefore a perſon. may be appreh: end- 
ed going to or returning from divine ſervice, by a warrant from a juſtice 
of the peace; it being for breach of the Peace, a and for the king; And. 
| 1 in the like caſes. Pals. c. 34. | 


Liberties of holy church] This was the common law of the church be- 
fore; of which theſe ſtatutes are only an affirmance. 12 Co. 100. 


pon grievous forfeiture] And he that doth offend againſt the afore- 
ſaid ſtatutes, may not only be fined in the temporal court z but may be 
excommunicated by the eccleſiaſtical judge for ſo doing, and condem ned 
in coſts. Walſ. c. 34 

Nevertheleſs, after all, notwitliſtanding BAT the 3 arreſting, 18 = 
I to be puniſhed for ſo doing, yet the arreſt (if not on a ſunday) 15 good 
aw; 16 that if a reſcous be made, and thereby : any perion ſhall be Ku- 
” wh the kalling 1 15 s murder. Wall. 5 34. 


2 Þy 
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18 7 on, 


Church. N : 77 | 1 

By the 1 3 Ed. 1. K. 2. C. 6. The king commandeth, that from hence-Fairs and . 

Fi neither fairs mor mar kets be kept 2 churchyaras, for the Honour of themarkets, 

church. 

| L Ochoban. None ſhail hold a warke of any things 0 be ſela, ; nor Ine 

to exerciſe any it Ach in churches. Athon 1377 

Nor in churchyards. id. 

3. Langton. Caꝛuſes of blood ſhall not be beard in the church or church. Fenn 

55 Lind 270 courts. 

Can. 88. The churchwardens or aueſtmen and bite al 7 up ſhall F F Ao 

temporal courts, Jeers, or lay Juries, /0 be kept in the church, chapel, or hure. 

47d. 

4. Can. 88. 7 he chirchwardens': or geen, ond their off iftants, fl ſuf- Pl layay 

fer 5 Plays to be kept in the church chapel or churchyard. 

The acting of plays in churches ſeemeth to have been frequent i in chis 

and other nations, during the times of popery; as appears from the de- 

cretal epiſtle againſt them. At the reformation, and for ſome time after, 

thoſe plays and interludes were very common; and, being repreſentations ; 

of the corruptions of the monks, and the popiſh clergy, were very ac- 

ceptable to the people. In the time of archbiſhop of Grindal, there were 

an idle fort of people, who ſet up bills daily, but eſpecially on holi- 

days, inviting to their plays; by whoſe impure mouths god's word was 

profaned and turned into ſcoffs : ; and the archbiſhop moved ſecretary Ce- 

cil for a proclamation to ſuppreſs them. And it appears by this canon, 

that this profane uſage was not then quite driven out of the churches and 

churchyards. G75 101. Z 

5. Can. 88. The churchwardens. or gueſtmen, aud Hei off ants ſhall ſu 1 Pen; 87. 

fer 10 feaſts, banquets, ſuppers, church-ales, drinkings, or any oller profane 

age to be kept in the church chapel or church yard. 

Theſe five prohibitions do all refer to the wake, or feaſt of the dedi- 

cation of churches ; the obſervation of which, among chriſtians, was-Ve- 

0 ancient, and 18 particularly injoined by the canon law. And in the 

laws of Edward the confeſſor, Of the times and days of the king's Peace, 

one time is, in the pariſhes of thoſe churches where the proper feſtival ot 

the faint is celebrated. But the oblervation of them, however piouſly 1n- 

tended, grew by degrees into great exceſſes 77 drinking and nm tonnes 95 

other irregular ities; which, by che way, were at irt in ſome fort indul- ** 

ged to the Engliſh by Gregory the great, at this fealt of the dedication, 

n licu of their facrifices while they \ were heathens, viz. that they might 

ct up booths round the church, and there feaſt and entertain them- 

'e|ves : But the entertainments being forbidden (as was before obſerved) 

ihe {olemnity it ſelf, tho? revived by the book of ſports, hath been ſince 

in great meaſure diſuſed : ; and together with it, the diſorders by this ca- 

aon here prohibited. G7%ſ. 191. 

6. Can. 88. The churchwardeis or gileſtmen, and their af tants, ſhall fu Maſters, 

Jer no muſters to be ke pt, in the church chapel or churchyard. 9 
7. If any perſon ſhall, by <words any, quarrel chide or brawl, in any church Dawlingz 

or chur cdrard 3 7 ſpall be I ful unto te ordinary of the place, where 192 


i113, 1 35 


„„ Church. „% 4 
ſame offence ll be done, and proved by two Iawful witneſs, ts ſuſpent 15 3 
ry perſon [6 offending ;, if he be a layman, from the entrance of the chuj; 55 

and if he be a clerk, from the miniſtration of his. office, Tf Jo long time 0; i 


ſaid. ordinary Je think mect SHOWS to 155 e 5 & 6 Ed. 6. 0 
(. 5 


= F end every perſin TU fading]: "= 15 Ja. Te and Align, 
, prohibirion was prayed upon this ſtatute, boots that cots were given 
5 £5.52 Wk. ſpiritual court: but it was denied by the court; the coſts berg 
=: ES for the pence of the ſuit: weren if it had been for damages 
3 . „ro. Fa. 462. 
Ttriking. 8. If any per TA ſhall ſmite or ti any violent hands upon another, in u 
Church or church yard; then ipſo ſatto every perſon ſo off ending ſhall be dec 
| exCommunicate, and be excluded 2 22 the fellox ofoip and company of Chit, | 
5 8 5 & 6 Ed. 6. c. 4. l. 2. 
Shall ſinite or lay any violent Wa If one be aſſaulted in the church. 


8 : „„ or within a churchyard ; he may not beat the other, or draw a weapon 
1 there, altho' the other aſſaulted him, and it be therefore in his own 
defence: for it is a ſanctified place, and he may be puniſhed for that 
5 | buy this ſtature. And it is the ſame in any of the king's co: urts, 0. 


within view of the courts of juſtice; becauſe a force in that cale is not 
Juftifiable, tho? in a man's own defence. Cro. Ja. 367. 1 How. 139. 
AM. 1 An. Wenmouth and Collins. It was moved to have a prohubition 
granted to the eccleſiaſtical court, to ſtay a ſuit there againſt Wenmouth, 
for brawhng in the beltrey, and ſtriking a man there, upon ſuggeſtion of 
this ſtatute, and alledging that all ſtatutes are conſtruable by the common 
law, and that Wenmouth came there as mayor to ſuppreſs a riot: But 
the court (Holt chief juſtice being abſent) denied a prohibition, becauſe 
this offence was cognizable in the eccleſiaſtical court before this ſtatute, 
ratione loci; and that the ſtatute, tho' it provides a l doth not al- 
ter the juriſdiction. I. Rahm. 850. 


Lay any violeni hands] But it hath been holden, that churchwardens, 57 
or perhaps private perſons, who whip boys for playing in the church, or 
pull off the hats of thoſe who obſtinately refuſe to take them off them. 
ſelves, or gently lay their hands on thoſe who diſturb the performance of 
any part of divine ſervice, and turn them out of the church, are not 
RD CO within the meaning of this ſtatute. 1 Haw. 139. 


In any church or churcty yard E. 33 El. In Dethict's caſe, who ſtr 1555 | 
Another in St Paul's church yard in London ; the court were clearly of 
Opinion, that cathedrals as well as other churches are within the meaning 
of this ſtatute. Cro. El. 224. 1 Leon. 248. 


Ipſo facto] But notwitliſtanding that the words of the ſtatute be ſo 
expreſſed, that he who ſmites another ſhall ipſo facto be deemed excom- _ 
municate, yet there ought to be a precedent conviction at law, . which 

: muſt be tranſmitted to the ordinary, as. elle the excommunication wa 


chin  & os 
he declared in the fpiritual court upon a proper proof of the offence 

there; for it is implied in every penal law, that no one ſhall incur the 

penalty thereof, till. he be found guilty upon a lawful trial: allo it muſt | 

he intended in the conſtruction of this ſtatute, that the excommunication 

ought to appear judicially, becauſe otherwiſe there could be no abſolution. 

_— g. If oo ls foall maliciouſly ſirike any perſon with any weapon, in any Drawing, a: 
urch or churchyard; or ſhall draw any weapon in any church or church- weapon. 
yard, to the intent to firike another with the ſame weapon : he ſhall, on con- 

wifion by verdift of twelve men, or by his own confeſſion, or by two lawful" 

witneſſes, at the aſſizes or ſeſſions, be adjudged to have one of his ears cut off, 

and if he have no ears, he ſhall be burned in the cheek with a bot iron, ha- 

ving the letter F, whereby he may be known and taken for a fray-maker and 

ber; and befides, he ſhall be and ſtand ipſo foto excommunicated as is 


Maliciouſiy] It is not enough to ſay in the indiftment, that he fruck, 
but it muſt be alſo that he did it malicroufly. Noy 171. . 


Or ſhall draw any weapon] If a man take up a ſtone in the church- 85 —— pp 
yard, and offers to throw it at another; or having a hatchet or ax in his 


hand, offers to ſtrike another there with this is not an offence within theſe 
| words: for theſe are not ſuch weapons as may properly be ſaid to be 
main, work or dagger. Hai 0940 ne i nn 8 
70 the intent to ſtrike another] E. 33 Elix. Penhallo's cafe. He was in- 
dicted upon this ſtatute, for drawing his dagger in the church of B. againſt 
F. S. and it was not faid 20 the intent to firike him; and for this caule the. 
indictment was adjudged void. Cro. Eliz, 231. „„ 


In the year 1413, which was before this ſtatute, the wives of lord 

Strange and Sir John Truſſel, contending for precedency of place in the 

church of St Dunſtan in the eaſt in London, their huſbands thereupon, 

with all their retinue, engaged in the quarrel, and within the body of the 

church ſome were killed and many wounded. For which profane riot, 

leveral of. the delinquents were committed, and the church ſuſpended 

from the celebration of any divine office. By proceſs in the court chriſ- 

tian, the lord Strange and his lady were adjudged to be the criminal. 

| Parties, and had this ſolemn penance impoſed upon them by that exem- 

=. plary prelate archbiſhop Chicheley : the lord Strange walked bare headed | 
with a wax taper lighted in his hand, and his lady barefooted, from the _ 
: church of St Paul to that of St Dunſtan; which being rehallowed, the 

lady with her own hands filled all the church veſſels with water, and offer- 

ed to the altar an ornament of the value of 101, and the lord a piece of 

| lilver to the value of IJ. Ken. Par. Ant. 560. a 8 


10. If a man do break and enter a church in the night, of intent to Robbing os, 
deal, this is burglary ; for the church is the manſion houſe of almighty churches. 
god. 3 Inſt. 64.. — —— 


Ana, 
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William Haines had digged up the ſeveral graves of three men and one 


:SanQtuary, _ 


| ſecrated to the {ſervice of god, and goods dedicated to divine ſervice, np 
i merely eccleſiaſtical: for laying of violent hands upon a . in boly or. 


away, or conſuming of the ornaments of the church, or goods dedicate _ ; 


common law. 2 Jt. 492. 


_ offender, pro fſalutc anime et reformatione morum; altno' not to recoyer 


; lony : ; for in that caſe, the ſpiritual court hath no juriſdiction. £5 ain. "of : 


: dies, and buried them again; and it was reſolved by the juſtic ces. 5 ſer. 


was wrapped up therewith, for the dead body is not capable of it; 10 


to the ſame, are excepted out of the ſaid pardon. 


foundation of abjuration; for whoever was not capable of this ſanctuary, 
could not have the benefit of abjuration : and therefore he that com- 


could not abjure. This abjuration was, when a perſon had committed 


| felony, and for ſafeguard of his life had fled to the ſanctuary of a church 
or churchyard, and there before the coroner of that place within forty 


ary, or privilege of ſanftuary, ſhall be admitted or allowed in any coſe. E. 


Church. 


And here, note a Shes between a ſpiritual man of the church con- 


ſ 


ders, the eccleſiaſtical court hath conuſance ; but for the violent tal; 


to divine ſervice, that court (lord Core ſays) hath no conuſance, for that 

it is not given to them; as for taking n of the bible, the book of 
common prayer, the chalice, and the like, or for the taking away of an 
image out of the church; but ne muſt be taken for theſe at the 


Bur Dr Watſon Ways, a libel may be alſo in the Saat court againſt FE 


damages. Walſ. c 
But this muſt be 3 here the offence doth not amount to fe. 


he ſcheme of ch. power. 90. 
In the lent aſſizes holden at Lider, 11 & 12 7a. the caſe was, one 


woman in the night, and had taken their winding ſheets from their bo- 


jeants inn in fleet ſtreet, that the property of the ſheets remained the 
owner's, that is, in him who had property therein, when the dead 2 
that the taking thereof was felony. 12 Co. 113. 

By the act of general pardon of the 20 G. 2. c. 52. all burglaric ries and 
robberies of churches, and ſtealing any plate, utenſils, or goods belo: ging 


11. Anciently the church and churchyard was a ſanctuary, ind the 


mitted ſacrilege, becauſe he could not have the privilege of ſanctuaty, 


days had confeſſed the felony, and took an oath for his perpetual baniſh: 
ment out of the realm into a foreign country, chuſiag rather to Joic 
his country than his life: But the foreign country into which he was 
to be exiled, might not be amongſt infidels. 2 lt: 175; 

But by the act of the 21 . K enacted, "tha at #9 laude 


which act, ſuch abjuration as was at the common law, founded (ns hay ut, 
been ſaid) upon the privilege of ſanctuary, is wholly taken away! 
the abjuration by force of the ſtatutes of the 35 El. c. 1. and 35 EL ©? 
in the caſe of recuſants, remaineth ſtill; becauſe ſuch aDjuranon hath 1 
dependency upon any ſanctuary. 3 Taft 113, 116. | 
And the law was fo favourable for the preſervation of ſanctuary, ht 


if the felon had been in priſon for the felony, and before attainder ko 
| convicuo 


Church. ** 
conviction had eſcaped and taken ſanctuary in the church or churchyard, 5 
and the gaolers or others had purſued him, and brought him back again 

to priſon z upon his arraignment he might have pleaded the fame, and 

ſhould have been reſtored again to the ſanctuary. 3 7/2. 217. 


$1, Ob wa 


The right to a church way may be claimed and maintained by libel in 
the ſpiritual court. This is ſuppoſed in the ſeveral reports upon this 
head, by the mention of particular circumſtances, without which prohibi- 
tions would not have laid. Hl. Par. 438. Gif. 293. : 

A church way may commonly be claimed as a private way: and upon 
ſuggeſtion that it is a highway, a prohibition will be granted; ſo if the 
ſuggeſtion prove true, the right is triable at common law. Gif. 29 3. 
2 Roll's Abr. 287. Ayl. Par. 438. "LR Oo En 

 Preſcriptioa for a church way may be pleaded by any inhabitant in tlie 
| ſpiritual court. This was done in the 16 J. but upon ſuggeſtion that i! 

had been enjoyed. by permiſſion only, and not as of right, a prohibitio! 
was granted: as it was alſo in a caſe which Rolle mentions in the fan 
year; when the churchwardens of Bithorne and Bowe ſued for a churc]: 
way as appertaining to all the pariſhioners by preſcription. Gf. 293. 

Which caſe mentioned by Rolle is thus: If the churchwardens of 
church ſue for a way to a church, that they claim to belong to all the pz | 
riſhioners by preſcription ; a prohibition ſhall be granted: tor this is ten 
JJ y CO . 


Churching of women. See Child birth. 


Church of England. 
| TH E eccleſiaſtical ſtate of England, as it ſtandeth at this day, is di- pectefiafticat 
Vvided into two provinces or archbiſhopricks, of Canterbury and York. conſtitution. 

The archbiſhop of Canterbury is ſtiled metropolitan and primate of al! 
England, and the archbiſhop of York primate of England. Each arch- 
biſhop hath within his province biſhops of ſeveral dioceſes. The arch- 
biſhop of Canterbury hath under him within his province, of ancient foun- 

Cations, Rocheſter his principal chaplain, London his dean, Wincheſter _ 
his chancellor, Norwich, Lincoln, Ely, Chicheſter, Saliſbury, Exeter, 
Bath and Wells, Worceſter, Coventry and Litchfield, Hereford, Llan- 
daffe, St. David's, Bangor, and St. Afaph; and four founded by king 

enry the eighth, erected out of the ruins of diſſolved monaſteries, 
Glouceſter, Briſtol, Peterborough, and Oxford. The archbiſhop of Tork 

hath under him four; the biſhop of the county palatine of Cheſter newly 

Vor. I. | | 0 1 erected 


the church of 
: England. 


His oath to 


| 5 maintain it. 


8 de anries again into pariſhes, towns, and hamlets. 
1 18 0 be Or FE 


Church of England. 


etected by king Henry the eighth and annexed by him to the archbiſhop. 
ick of - York, he county palatine of Durham, Carli le, and che ide of 
Man annexed to the province of York by king Henry tlie eighth : But 3 
greater number tlus archbiſhop anciently had, Which tune hath taken Fro 
him. And every archbiſhop and biſhop hath his dean and chapter. The 
archbiſhop of Canterbury hath the precedence, next to him the archbiſhop 
of York, next to him the biſhop of London, {next to him the biſhop 6+ 
Durham, ] and next to him the biſhop of Wincheſter ; and then all other 
bilkops of both provinces after their ancientneſs: Eve cry Mocele is di- 
vided into archdeaconries; and every archdeaconry i is parted into deanries: 
i Int. 94. 
. Whoever ſhall come to the poſieſſion of the crown of England. 
al join in communion with the church of England, as by law elta 
liſhed. 12 C 13 . c. 2 | 
By the 1 U. c. 6. Oathi mall be adminĩſtred to every king o or quce 

who ſhall ſucceed: to the imperial crown of this realm, at their « coronation, 


to be adminiſtred by one of the archbiſhops or bifhops, to be thereunte 
1 appointed by ſuch king or queen ; that they will to the utmoſt of the 


Penalty of de- 


power maintain the laws of god, the true profeſſion of the goſpel and 

proteſtant reformed religion eſtabliſned by law; and will preterve unto 
the biſhops and clergy of this realm, and to the churches committed to 
their charge, all ſuch rights and F as 67 law do or all appertain 


unto them, or any of them. 


And by the 5 An. c. 5. The king at bis coronation mall take and fub- 
ſcribe an oath to maintain and preſerve inviolably the ſettlement of the 
church of England, and the doctrine, worſhip, diſcipline, and government 
thereof, as by law eſtabliſhed. f. 2. | 


4. By Can. 3. Whoever ſhall os her the church of England by 


705 gating from law eſtabliſhed is not a true and apoſtolical church, teaching and main. 


taming the doctrine of the apoſtles ; let him be excommunicated ipſo 


facto, and not reſtored, but only by the archbiſhop after his repentance 


and publick revocation of this his wicked error. 


And by Can. 7. Whoever ſhall affirm, that the government of thc 


church of England under his majeſty, by archbiſhops, biſhops, deans. 


archdeacons, and the reſt that bear office in the ſame, is antichriſtian, 


or repugnant to the word of god; let him be excommunicated ip! 


facto, and ſo continue until he repent, and publickly revoke ſuch ING 
wicked errors. 


And moreover; ri words, in derogation of the eſtabliſhed reli- 


| gion, are indictable, as tending to a breach of the peace: as Where 


pong laid, “ Your religion is a new religion, preaching is but prawns 


* and Prayer once a day 1 is more din, 1 Haw, 7. 


Church cot. 


HE church-ſcot, eyryc-ſceat, was an oblation for the fin it fruits of 
corn, e at martinmaſs. I Still. 176. 


Churchwardens. | 


, A D Reni alſo of queſtmen, f fi deſmen, or ante, 


Note, the office of churchwardens, ſo far as it relates to the re. 
pan or other matters concerning the church, is treated of under the title 
Church; their cognizance of crimes and offences, falleth in under the 
title Giſitation; and other branches of their duty, under divers other 
titles reſpectively: here it is treated only concerning their office in gene- 
5 or ſuch other particulars as do not fall in more properly elſewhere. 


In the ancient epiſcopal Hnods, the biſhops were wont to fummon Original 


Joan credible perſons out of every pariſh, to give information of, and to 


atteſt the diſorders of clergy and people. Theſe were called teftes Hno- 
dalzs, and were in after times a kind of impanneled } jury, conſiſting ot 


| two three or more perſons in every pariſh, who were upon oath to preſent 
all hereticks and other irregular perſons. Ken. Par. Ant. 649. 


And theſe in proceſs of time became ſtanding officers in ſeveral places, 


| eſpecially in great cities, and from hence were called ſynods-men, and by 


corruption ideſmen: they are alſo ſometimes called queſtmer, from the na- 


ture of their office, in making inquiry concerning offences. 


And theſe ſideſmen or queſtmen, by Can. 90. are to be choſen yeathy 


incaſter week, by the miniſter and pariſhioners (if they can agree), other- 5 


wife to be appointed by the ordinary of the dioceſe. 
But for the molt part this whole office is now devolved upon the church- 


wardens, together with that other office which their name more properly 


importeth, of taking care of the church and of the gos thereof, Which 

they had of very ancient time. 
2. All peers of the realm, by reaſon their dignity, are exernprcd from Who are ex- 

the office of churchwarden. Gi4/. 213. empted from 
So are all clergymen, by reaſon of their order. id. being en 3 
In like manner all parliament men, by reaton of their Privilege, id. 
If an attorney of the King's bench be made a churchwarden of 4 pa- 

ich, he ſhall have a writ of privilege out of the king's-venchothewung 

his privilege to be diſcharged thereof, by reaſon of his attend. ANCE 10 the 

ſud caurt. E. 14 C. + . Wilſen, being an attorney of the King's bench. 

Js made churchwarden of Hanwcll, andhe retuled; and was lued in 

«he ie ſpiritual court to take upon him the office. ; and u ona Was 


0 Q | | rr ted: 


of Kingſton, and had 2 writ of privilege to the ſpiritual court, requi- 
eq, he had a PromibInon: 1 Roll. 368. 


5 an apothecary within the city of London and ſeven miles thereof, being 

tree of the company of apothecaries, and who ſhall be duly examined 

of his {kill in the ſaid myſtery and ſhall be approved for the fame; 
ſhall, for fo long as he hall uſe and exerciſe the ſaid art, and no longer, 

be freed and exempted from all pariſh offices : and if he ſhall be choſen 1 
and elected into any Juch office, or be diſquieted or diſturbed by reaſon _ 
thercof; he ſhall, on producing a teſtimonial under the common ſeal of 

7 _ faid corporation, of ſuch his examination approbation and frecdom, 


55 whom he ſhall be ſummoned returned or required to ſerve or hold ; 


nation election return and appointment ſhall be void and of none efie, - 


ved in the ſaid art as apprentices for ſeven years according to the ſtatute 
of the 5 El. c. 4. ſhall be freed and exempted from all ſuch offices with- 


dgiſe the faid art, and no longer; and if any perſon ſo qualified ſhall be 
elected or choſen into any ſuch office, ſuch nomination election return 
and appointment ſhall be void, unleſs he ſhall voluntarily conſent and 


ion diſſenting from the church of England, ſhall be choſen or otherwiſe ap- 
pointed to bear the office of churchwarden, or any other parochial office, 
and ſuch perſon ſhall ſcruple to take upon him ſuch office in regard of 
the oaths or any other matter or thing required by the law to be taken 0r 
done in reſpect of ſuch office; he ſhall and may execute the ſame by a 
ſufficient deputy by him to be provided, that ſhall comply with the 


have been allowed and approved. And every teacher or preacher in holy 


Where the offence was committed. 1. 2. 


 Churchwardens, 


ranted. So in like manner, T. 15 C. Mr Barker being choſen ike. 
melon of Aldermanbur y in London, ſuch writ Was granted. 2 Noll 
„% 
M. 21 Ja. Stampe, clerk of tbe king's bench, was choſen churchwarden 


ring them not to compy him to take the oath; which“ writ being dfobey 


By the 6 M. . 4. Every perſon that mall u and nc the art of 


the perſon by whom he ſhall be fo elected or appointed, or by or be. 
any ſuch office, be abſolutely diſcharged from the fame, and ſuch nomi- 


And all perſons that ſhall uſe and exerciſe the ſaid art of an apothccary 
within any other part of the realm, and have been brought up and ſcr- 


in the ſeveral places where they live, ſo long as they ſhall uſe and exer- 


agree to hold the fame. . 2, 3. 
By the 1 I e 8. commonly called _ act of toleration.. It any per- 5 


laws in that behalf: provided, that the ſaid deputy be allowed and ap- ö 
proved by ſuch perſons and in ſuch manner as ſuch officer ſnould by law 


orders or pretended holy orders, that is a miniſter preacher or teacher of 
2 Congregation, and duly qualified by the ſaid act, ſhall be exempted fa om 
being choſen or appointed to bear the office of churchwarden, or any other 
parochial offre: reg. 

By the 10 Ci . . 23. All perſons who have proſecuted a jen 
to conviction, are exempted from the office of churchwarden, in the I arm 


a 


Churchwardens. 


5 No perſon living out of the pariſh, altho' he occupies lands within the 


ariſh, may be choſen churchwarden; becauſe he cannot take notice of 


abſences from church, nor diſorders in it, for the due preſenting of them. 
Gibſe 215.1 
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. By Can. 118. The churchwardens and ſidemen ſhall be choſen the Chuſing 


eilt week after eaſter, or ſome week following, according to the direction 
of the ordinary. _ So re DS 


And by Can. 89. All churchwardens or aueſtmen in every pariſh, ſhall be 


dens. 


choſen by the joint conſent of the miniſter and the pariſhioners, if it may be; 
but if they cannot agree upon ſuch a choice, then the miniſter ſhall chuſe one, 


and the pariſhioners another : and without ſuch a joint or ſeveral choice, none 
ball take upon them to be churchwardens. _ F 8 


The books of common law interpret this with a limitation; namely, if 


a cuſtom hath not been for the pariſhioners to chuſe both. In which caſe 


when two have been choſen by the parith, on pretence of cuſtom, and 
one by the incumbent on the foot of this canon, and the eccleſialtical judge 
hath refuſed to admit the ſwearing more than one of thoſe who have been 


| Choſen by the pariſh, upon ſurmiſe of ſuch cuſtom ; mandamus's have | 


been frequently granted by the temporal courts to ſwear the perſon fo 
elected by the pariſh : and alſo prohibitions have gone, in caſes where the 
ſpiritual court hath attempted to try or overrule the cuſtom, or otherwiſe 
to do any thing to the prejudice of that title. Upon which occaſions it 

hath been faid, that churchwardens are lay incorporations and temporai 


officers; and that of common right every pariſh ought to chuſe their 


own churchwardens, which right is not to be overthrown but by proof 
of a contrary cuſtom ; and that altho' one is ſworn, a writ may go to 
{wear another in the ſame place, to the end both parties may be made ca- 
pale te try che right. Garg oh” „ 

For, by Coke chief juſtice; a convocation hath power to make conſti- 
tutions for eccleſiaſtical things or perſons, but they ought to be accord- 


ing to the law and cuſtom of the realm: and they cannot make church- 


wardens that were eligible to be donative, without act of parliament. 


And the canon is to be intended, where the parſon had nomination of a 
churchwarden before the making of the canon. Ged. 162. . 


7. / Car. A prohibition was granted againſt the churchwarden choſen | 
by the parſon of St Magnus nigh London bridge, by force of the canon; 


upon a ſurmiſe, that the pariſh hath a cuſtom to chuſe both church- 


wardens. 2 Roll's Abr. 287. . 
And, by Helt chief juſtice; In London, generally, both the church- 
- wardens are appointed by the pariſh. L. Ram. 138 
E. 17 Ja. Warner's caſe. Warner, one of the churchwardens of All- 


| Hallows in London, prayed a prohibition; tor that, whereas by the 


cuſtom of the ſaid pariſh, the pariſhioners uſed every year to elect one of 


the pariſh, who had born the office of ſcavenger, ſideſman, or conſtable, 


'9 be churchwarden ; and that every year che who had been fo elected 
churchwarden, was to continue a year lor ger, and to be the upper 
nurchwarden, and another was to be choſen to him, who is called the 

NE 9 | ERICK | under 


churchwar- 


under chucchwarden ; that ſuch a choice being made in that pariſh of 


tion nominated one Carter to be churchwarden, and procured him to be 
torn in the eccleſiall {tical court, and denied the ſaid Warner to be church. 


of the late canon, that the parſon ſhould have the election of one of the 
churchwardens : and this being againſt the cuſtom, a prohibition wy; 

; prayed, and 2 Pi recedent ſhewn in the common bench, E. 5 7a. for the 

- pariſhioners of Walbrook in London, where ſuch a Prohibition Was 

| granted ; for it being a ſpecial cuſtom, . the canons cannot alter it, eſpe. 
Cially in London, oe the parion and churchwardens are a corporation, 
10 purchate and demiſe their lands and if every parſon might have elec: 1 
Lion of one hee without the aſſent of the pariſhioners, they 
T might be much prejudiced thereby. Cro. Fa. 332 7. - 


1 hurchwardens by cuſtom; yet in all the new erected pariſhes the canon 
Mall take place (unleſs the act of parliament, in virtue of which any 


OS." chuſe both); inaſmuch as no 1 can be pleaded in luch new 


Was, for the parſon to appoint one, and the two old churchwardens the 


Hot agree, ſo the one preſents Barwick, and the pariſhioners at large chute 
Catten. It was inſiſted for Barwick, that his cafe was like that of co- 
parceners, where if they diſagree, the ordinary may admit the preſentee 


Was faid, that the cates widely differed ; for in the caſe of a 5 8 75 
the ordinary hath a power to refuſe, but he hath not fo in the caſe of 
cChurchwardens, for they are a corporation at common law, and more 


judged in the king's bench, where to a mandamus to fear in a church- 
Warden, the ordinary returned that he Was a very unfit perſon; but a 


under which, Catten being duly elected they decreed for him, with 60] 


churchwardens. 


the fail Warner to be churchwarden, the parſon withſtanding that clec. 


warden according to the election of the pariſhioners; and this by colour 


But altho" che greateſt part of che pariſhes in London chuſe both the 


church was erected, ſhall have ſpecially provided that the pariſhioners 


pariſhes. Gilſ. . 
„ G. Catten and . A a court 1 delegates, The cuſtoin 


Other: but it went no further. In this caſe the two churchwardens could 
of which he will, except the eldeſt alone preſents. On the other ſide it 


temporal than ſpiritual officers. And a caſe was cited to have been ad- 


peremptory mandamus was granted, becauſe the ordinary was not a 
judge in that caſe. And che court held, that by this diſagreement | he. 
cuſtom was laid out of the caſe ; and then they muſt reſort to the canon: 


coſts. Hr. 145. 
In ſome places, the lord of a manor preſcribeth for the appointment 

of churchwardens : and this ſhall not be tried in the eccleſiaſtical court, 
altho' it be a Preienipion of what eee to a ſpiritual thing Cad. 
453. i 
E. 3 Ge Stutter 5 F reſtcn. In the common pleas : Prohibition was 
granted to the ſpiritual court, where it was libelled againſt the deten-. 
dant, for not appearing to take upon him the office of churchwarden, 
tho thereunto appointed by the. ordinary. And it was held, that althv 
he e and parſon neglect Tor: ever + long to chuſe church- 

5 Wardens, 


Churchwardens. 

wardens, yet the ordinary hath no juriſdiction; for churchwardens were 
a corporation at common law, and they are different from queſtmen who 
were the creatures of the reformation, and came in by the canon law. 
The canons ſay, that churchwardens ſhall be choſen by the parſon and 
pariſhioners, and if they diſagree, then one by the parſon and the other 
by the pariſhioners z and otherwiſe they ſhall not be. By the court; the 
proper way is, to take a mandamus out of the king's bench. S!r. 52. 


prohibition will lie. C/. 216. . Co i Co 
M. 3 G. Caſtle and Aicherdſon. Libel in the eccleſiaſtical court, for 
not taking upon him the office of chapel warden. The detendant pleads, 
that it is a donative; and thereupon moved for a prohibition. And upon 
debate, the ſame was denied; the whole court being of opinion, that tho 
there was a difference as to the incumbent, yet as to the pariſh officers 
there was none; for they are the officers of the pariſh, and not of the 
patron or the ene , i I TIES Hg ies res 


the prelates and judees eccleſigſtical, fer correfting the fins and exceſſes of ſuch 

as are within their juriſdicticn, ſhall be compelled (if need be) by ſentence of 
excommunication, to take an oath to ſpeak the Iruth nn. 

That ordinaries were impowered by the laws of the church, to require 
an cath of the zeftes ſynodales, appears, not only from this conſtitution, 
but alto from the body of the canon law. And the fame practice of 
aqminiſtring an oath, appears in the eccleſiaſtical records of our own. 
church; where it is often entred, that the preſenters were charged upon 
their conſciences, to diſcover whatever they knew to want amendment in 
things and perſons; and in proceſs of time, articles of inquiry were deli- 
vered to them, upon which to ground their preſentments. Grb/. 960. 

But as conteſts grew between the two jurifdiftions, eccleſiaſtical and 


| Judpes as an incroachment, that they inſerted divers things in their ar- 
Fo ticles of viſitation, which were not of fpiritual cognizance; and that by 
_ Tequiring an oath from the churchwardens to preſent according to thoſe 
ö articles, they did in conſequence require them to take an oath, Which 
by law they could not and ought not to perform. Upon this founda- 
tion, prohibitions were applied for and obtained, for removing thoſe 
matters trom the ſpiritual to the temporal courts. Until at length, the 


oth to the ſpiritual and temporal courts ; an oath of a more general form 
ow agreed on by the civilians and common lawyers, by which the 
cChurchwardens bound themſelves, inſtead of preſenting ſuch things as 


fnowledge were preſentable by the laws eccleſiaſtical of this realm. 


1 Which oath of the churchwardens is this: You ſhall ſwear, truly and 
beck fully to execute the office of a churchwarden within your par ah, 


4. Any perſon elected to be churchwarden, and refuſing to take the Refuſin 
oath according to law, may be excommunicated for fuch refuſal; and no a. 


temporal; this was charged upon the ordinaries and other eccleſiaſtical 


re contained in the book of articles, to preſent ſuch things as to their 


« ang.” 
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g to 


5. Boniface. We do decree; that lovmen, when inquiry fholl be made by Os: 
| ) 7 4 


conteits of this kind multiplying, and cauſing great and frequent troubles 


S 5 Churchwardens. 
and arcordi ng to the beſt of your ſkill and knowledge preſent ſuch 
things and perſons, as to your knowledge are preſentable by the 1a. 

wy eccleſiaRlical of this realm: So help you 8 god, and the contents of 
this book Gi 216. = 5 

And the ſicleftuan 8 oath, agreed upon in 1 manner by the civilian; 
and common lawyers, is as follows: “ You ſhall ſwear, that you will - 
be aſſiſtant to the churchwardens, in the execution of their office, { 
<« far as by law you are bound: So help you god.” Gib/. 216. 
Which faid oath of the churchwardens, being thus modelled, was 
allow ed and confirmed two ſeveral times in the court of King's bench: 
once in the 25th, and again in the 29th of king Charles the ſecond: be 
fore both Which judgments, it had been expreſsly declared in the fan 
court, that tho* ſome things might be inſerted in the articles of viſitaticn 
"wich were not. properly of eccleſiaſtical cognizance ; yet if the oath wa, 
conceived and tendred in thoſe general terms, the churehwardens cond. | 
not legally refuſe it: inaſmuch as the articles were offered only by way of 
direction and charge; and by the tenor of the oath, the eccleſiaflical | 
Jaws and not the articles; were now become che legal rule and meaſure | 
of their duty. Gibſ, 961. | 4 
Refoſing to 6. If the party elected offer pinie l nd hs ccclefiatiical Judge refuſe 
adminiſter the. to tender the oath to him; a mandamus from the de og court wall 
N be granted. Gil. „ 
IH. 8 9 W. K. and Martin Rice A W was directed to the 
archdeacon of St Aſaph, to ſwear and admit a perſon duly elected by the 
pariſh, according to the cuſtom, to be churchwarden. To which it wa 
returned, that he was a perſon unfit, being a poor dairyman, and thc 
ke. And the queſtion was, whether the archdeacon can refuſe to ſwear 
and admit the churchwarden fo elected, for any cauſe whatſoever. And 
it was reſolved, that he hath no ſuch power: for the churchwarden is an 
officer of the pariſh ; and his miſbehaviour will prejudice them, and 
not the archdeacon; for he hath not only the cuſtody, but alſo the po- 
perty, of the goods belonging to the church, and may maintain actions 
for them; and for that reaſon it is an office merely temporal, and the 
archdeacon is only a miniſterial officer. And therefore a Sans a 
= Sens mandamus was granted. n Raym. 1 =: 
| 5 Wlich ſame caſe; as it ſeemeth; is Coed by Salkeld i the name 
B 5 of Morgan and the archdeacon of Cardigan, as followeth : Mandamus to the 
archdeacon, to ſwear a churchwarden, being duly elected. The arch. 
deacon Wade this return, that he was a poor dairyman, and a ſervant, 
and unable and unfit to execute the office. And thereupon a perem'” 
tory mandamus was awarded :.for the churchwarden is a temporal SE: 
he hath the property and cuſtody of the pariſh goods; and as it 15 f _ 
peril of the pariſhioners, ſo they may chuſe and truſt whom they thin 
fir; and the archdeacon hath no power to elect, or controll their election. 
1 Salk. 166. | 

M. 11 G. K. and Sim ohen. Mandamus to hs archdeacon of Col 


Fheſter, to ſwear N Fa ane into the office of churchwarden. rm 


Churchwardens. 


the biſhop of London, with a ſignification that he had taken upon him- 


{lf to act in the premiſſes. But by the court, The return is ill. It dot! 
not appear, that the town of Colcheſter is within the dioceſe of the biſhoj _ 


who inhibits ; beſides, the archdeacon is but a miniſterial officer, and 35 


obliged to do the act, whether it be of any validity or not. And a 


peremptory mandamus was granted. S. 610 


AM. 11 G. K. and White. To a mandamus directed to the archdeacon 


to ſwear a churchwarden ; he returned, that he was not elected. Upon 
opening which, Mr juſtice Forteſcue ſaid, that it was fertled, and has! 


been often ruled, that the archdeacon could not judge of the clection 


and therefore this return was ill: Whereupon a peremptory mandanm. 


was granted. But note (faith Lord Raymond) it was certainly wrong, 
for the return was a good return, and hath often been made to ſuch 


mandamus, and actions brought upon the return and tried. L. Ray, 


J. 11 C. K. and Herwood. To a mandamus directed to the defen- 


dant Dr Harwood, as commiſſary of the dean and chapter of St Paul's, 


commanding him to ſwear William Folbigg one of the churchwardens ot 


the pariſh of St Giles, Cripplegate, London; the defendant returned, 


that he was not elected. And it was inſiſted on the behalf of Folbigg, 
that the return was ill; that the archdeacon, who was only to obey the 
uit, could not judge of the election: and therefore upon ſuch a return 
to ſuch a writ, a peremptory mandamus was granted laſt michaelmats 
term, in the caſe of the king againſt White. That the archdeacon could 


not judge of the qualities of a perſon choſen by the pariſh, was cited 


H. 8 . K. and Rice. But Raymond chief juſtice, and Reynolds juſtice, 


held the return to be good. But upon the importunity of the council for 


rolbigg, and preſſing the authority of that caſe of the king againit 
White, and no council for the defendant appearing, a rule was made for 
2 peremptory mandamus unleſs cauſe ſhewed. And at another day, the 
council for the defendant coming to ſhew cauſe againſt the rule, it was 
diſcharged. But the court not being unanimous, it was ordered to come 
On again in the paper. But Lord Raymond (who reporteth this cafe) 

lth, he never heard that it was ſtirred again. But there 


doubt (he lays) but ſuch a return is good. L. Raym. 1405. 


And the proper diſtinction, as to this point, ſeemeth to be taken in the 
cate of 9. and Troitiy, M. 1 An. Mandamus to ſwear a churchwarden, 
luggeſting that he was daly elected. The return was, that he was not duly 
ered. It was objected, that this was not a good return. But by Holt 
chief juſtice : Where the writ is, to ſwear one duly elected, there a return 
that he was 101 duly elected, is a good return, for it is an anſwer to the 


urit; but where it is to ſwear one cboſen churchwarden, there a return 

that he is not duly choſen is naught, becauſe it is out of the writ and 

evalive, 2 Fax. ns N 1 e 

| H. 19 G. 2. Habbard and Sir Henry Penrice. To a mandamus to 

ſwear the plaintiff churchwarden of Heſton in Middleſex, the defendant 
Vor. I. nee e ee e $5 returned, 


turns, that before the coming of the writ, he received an inhibition ftom 


can be no 
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returned, that he was not duly elected. And in the courſe of the t, 


The plaintiff inſiſted, it was in the pariſhioners at large as to both the 
churchwardens, and would therefore have left it upon the defendant, 9 


Churchwardens. 


the queſtion was, where the common right of chuſing churchwardens reſts, 


ſhew a cuſtom or right in the parſon to name one. The defendant on 


che contrary inſiſted, that of common right it was in the parſon and ba. 
riſhioners, and therefore it lay upon the plaintiff to prove a cuſtom in 
the pariſhioners to chuſe both. And of this opinion was Lec chief 
Juſtice, and that tho' there are ſome dictums to the contrary, yet they = 
had never been regarded. The plaintiff therefore went on to prove a _ 

cuſtom to chuſe both by the parifhioners, but failed in it; it appearing, _ 
that tho' the parſon had generally left it to the pariſhioners, yet he hai 
ſometimes interfered. Lee chief juſtice likewiſe held, that a curate oO 


gens a corpo- 
ration. 


a 


church, it muſt not be to the churchwardens and their ſucceſſors, but it 
ſhould be to feoffees in truſt to the uſe intended; which muſt from 


the pariſh, yet they cannot diſpoſe of them without the conſent of the 
pariſh; and a gift of ſuch goods by them without the conſent of the 
ſidemen or veſtry, is void. Walſ. c. 39. 1 Rell's Abr. 393. 
Upon the like foundation, where an obligation is made to them and 
heir ſucceſſors, and they die; their executors ſhall have action, and not 


: Frefontments, 


care of the goods, repairs, and ornaments of the church; for which | 
| purpoſes, and no other, they have been reputed a body corporate foi | 
many hundred years; but the buſineſs of preſenting was devolved upon 
them, by canons and conſtitutions of a more modern date. C/ on Vir 


them) general viſitations; (for what we now call viſitations were really - 


viſitations parochial :) and the way was, to ſelect a certain number, * 


- Churchwar- | 


alſo to purchaſe goods for the uſe of the pariſh ; but they are not a cor. 
poration in ſuch ſort as to purchaſe lands, or take by grant; except in 


their ſucceſſors. Vin. Tit. Churchwardens. DP). 


cChurchwardens; which is not according to the rule of the ancient canon 
law, nor according to the practice of the church of England before the 


in the place of the parſon, for the purpoſe of nominating one church 
7. The churchwardens are ſo far incorporated by law, as to ſue for the 
goods of the church, and to bring an action of treſpaſs for them; and 


London, where they are a corporation for thoſe purpoſes alſo. Cid 


And therefore, if any one give land to the pariſh, for the uſe 1 „„ 


time to time be renewed, as the truſtees die away. Gibſ. 215. 
And altho' the churchwardens may have their action for the goods ct 


8. The perſons who are to make preſentments are now chiefly tie 


reformation; churchwardens being by their original office, only to take 


The ancient method was, not only for the clergy, but the body of the 
people within ſuch a diſtrict, to appear at ſynods, or (as we now call 


the annual ſynods, the laws of the church by vi/tations. always meaning 


mne diſcretion of the ordinary, to give information upon oath cer 


* 
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me manners of the people within the diſtrict; which perſons, the rule of 
the canon law upon this head ſuppoſes to have been ſelected, while the 
ſynod was ſitting: But afterwards, when the body of the people began 
to be excuſed from attendance, it was directed in the citation, that tour 
ſix or eight according to the proportion of the diſtrict, ſhould appear to- 
gether with the clergy, to repreſent the reſt, and to be the 7eftes ſynodates, 
as the canon law elſewhere ſtyles them. But all this while, we find no- 
thing of churchwardens preſenting, till a little before the reformation ; 
when we find the churchwardens begin to preſent, either by thernfelves, 
er with two three or more credible pariſhioners joined with them; and 
this (as was before obſerved) ſeemeth evidently to be the original of that 
office, which our canons call the office of ſidemen or aàſſiſtants. fd. 
9. Every churchwarden 1s alſo an over/eer of the poon; by the ſtatute of Their duty 2: 
the 43 El. Op PEE . . „„ . : to ſundry tem- 
The churchwardens, or the conſtable, ſhall levy the penalty, for keep- pore Wnt . 
ing an unlicenſed azebouſe by the 3 C. c. 3. e CO” 


5 9 , 


8 | 3 825 V Z Jer any title ot 
They ſhall receive the penalties, for hawking ſpiritucrs liguors; by this bool:, 
che d G. . 7 „ „ e 55 
They (or the overſeers of the poor) ſhall levy the penalty, for felling 
corn by a wrong meaſure ; by the 22 C. 2. c. 8. eo. . 
hey, and the overſeers of the poor, ſhall diſtribute amongſt the poor, 
foreign cattle imported, forfeited, and killed; by the 32 C. 2. c. 2. 
Ihey, or the overſeers of the poor, ſhall levy the penalties relating 
to weights and meaſures; by the 16 C. c. 19. and 22 C. 2. c. 8. 
They ſhall carry hawkters and pedlars trading without licence, before a 
juſtice of the peace; by the 9 & 10 W. c. 27. 5 
They, or the overſeers of the poor, ſhall pay to the high conſtables the 
3 county rate, out of their money collected for the poor; by the 
OO ſhall cv the penalties for ſervants careleſsly firing houſes ; by 
LL ES oe noe ne og hs we bg nao nd ng 
They ſhall receive the penalties for trackins bares in the ſuow, and 
other game penalties ; by the reſpective game acts. © © 
They ſhall join with the conſtable and ſurveyor of the highways, in 
chuſing and returning new ſurveyors ; by the 3 W. c. 12. - 5 
10. The releaſe of one churchwarden is in no caſe a bar to the action One church- 
of the other; for what they have, is to the uſe of the pariſh. _ Dy ld Re 
T. 7 Ja. Starkey and Berton. In prohibition : The caſe was; two Te 
churchwardens ſue in the ſpiritual court, for a levy towards the reparation 
of their church, and had a ſentence to recover, and coſts aſſeſſed; the 
one releaſeth, and the other ſues for the coſts, and there this releaſe was 
pleaded, and diſallowed. Whereupon he prays a prohibition ; and all 
dus matter was diſcloſed in the prohibition ; and the defendant thereupon 
demurred in law. And now it was moved, that this releaſe by the one, 
being in the perſonalty, ſhould diſcharge the intire. But it was reſolved 
2 | the court to the contrary ; for churchwardens have nothing but - 
| SPREE 47s ie 


A Churchwardens. „ 
the uſe of their pariſn, and therefore the corporation conſiſts i in the hi 
wardens; and the one ſolely cannot releaſe, nor give away the goods of 
the church; and the coſts are in the ſame nature, which the one without 
the other cannot diſcharge. And of that opinion was all the court of 
king e W herefore | it was. Te ng for the defendant. Ge 25 

34. 

Toy 151g 1-435 "yr Can. 89. The ee or HO FOOD all not continue 

bey ſhall con- any longer than one year in that office 3 . e they be choſe 

vat in ofFce. as ain in like manner. | 15 

| Por altho' in ſome places, N 18 We one new ies yearly 
elected, (he who was junior churchwarden before, being continued of 
courſe; ) yet in that caſe the books of common law, as well as the canon, 
ſuppoſe a new election to be made of both. G16. 215. 

But by Car. 118. The office of all churchwardens 454 Clever + ſhall 

I „„ be reputed to continue, until che new churchwardens that ſhall Trcoeed 

= SE: them be ſworn. | 

And altho' a pariſh preſeribe . to coils two Awards ens, 264 thar 

the perſons ſo choſen ſhall continue in that office for two years; yet the 

pariſh may, notwithſtanding the preſcription, remove ſuch churchwarden: 
at their pleaſure, and chuſe new ones: for, as it is faid, the pariſh might 
| ſuffer great loſs, if the churchwardens ſhould continue fo long in their 
office contrary to their will; for in that time they might vaſte all the 
3 goods belonging to the church. Malſ. c. 39. 


Account. 12. Can. 89. Al „ at the end of Ibeir year, or within a 
1 3 after at the moſt, ſhall before the miniſter and the pariſpioners, give up 

a juft account of ſuch money as they have received, and alſo what partic lar) 

3 have beſtowed in reparations, and otherwiſe for the uſe of the church: 

And laſt of all, geing out of their office, they ſhall truly deliver up to the Fo 

7105 hioners whatſoever money or other things, of r1ght belonging to the church 

er pariſh, which remoineth in their bands; that it may be Gclive; 64 ever ty 

them, to the next churchwardens, by bill indented. „„ | 


A juſt account] If the cuſtom of the pariſh i is, for a certain 8 of 
perſons to have the government thereof, and the account is given up to 
chem; the cuſtom is goed in Yen: and the account Nen to them 15 2 
_ good account. 600. 216. 


By Bill rndented 1. 1 ſpeaking of the inventory of the goods 
of the church, to be ee in writing to the archdeacon, fays, I 
** were good that theſe writings ſhould be indented, ſo that one part 
* might remain with the archdeacon, and the other with the pariſhioners :' 
Gi CEE this branch of the preſent Canon ſeemeth to have been tak en. 

14. 21 

f. Hf Styrrop _ Stoakes, If money be ad by. 2 TAs 
wardens tor repairing the church, or any thing elſe merely ecclehaſtce! F 
the ſpiritual courts ſhall allow their accounts: But if there be any tis 


elſe that 1s an agreement between the pariſhioners ; z ag dee 
| —_ by 


Churchwardens. 2093 
churchwardens may have an action of account at law, and the ſpiritual | 
ny in ſuch caſe hath not Juriſdiction. 12 Mod. 
| If a churchwarden 1 in any caſe is maliciouſly ſwed l in the ſpiritual Account when 
8 for not making up his account, and is excommunicated, when i in ſettled, final, 
fat it hath been duly made; he may have a prohibition : | 7 and alſo an ; 
action upon the caſe will lie. 'Gilf. 216. Bunb. 247. 8 
M. 46, 2: Snowden and Herring. Where churchwardens have paſſed 
their accounts at a veſtry, the ſpiritual court ſhall not afterwards © aprons 
againſt them to account upon oath. Bunb. 289. | ” 
F. 5 C. 2. Wainwright and Bagſhaw, The churchwandens were cited 5 
into the court of Litchfield to account: They pleaded, that they had ac- 
counted at the veſtry, according to law; which was rejected; and a pro- 
'  hibition was granted. For the ordinary is not to take the account; he 
can only give a judgment that they do account; and to what purpoſe 
ſhould they be lent back to thoſe, who have taken their account Already? „ 
Str. 974. 
e Adams and Ruſp. By the court ; The ſpiritual court bath ; 
no juriſdiction to ſettle the churchwardens accounts. And a prohibition 
was granted, after ſentence allowing the Accounts, and an appeal to the 
arches, 95. 1133. 5 
And if the churchwardens have Jai out the 3 money imprudently | 
and improvidently ; yet if it be truly and honeſtly laid out, they muſt be 
reimburſed again : and the pariſhioners can have no remedy herein, un- 
leſs ſome fraud or deceit be proved againſt them; becauſe the pariſh have 
made them their truſtees. But if they be going on in an expenſive way, 
the pariſhioners may complain to the ordinary, in order to give a check 
to them, or to procure (Dr Gibſon lays) a removal of them from their 
office. 05 196. 4 
14. M. 3 C. 2. Dent coainl FIN TO and Bond, "Before the dele- 5 bring 
gates. Adjudged, that the churchw-ardens Prudence and Bond could not actions, alter 
cite the defendant Dent into the ſpiritual court, for non-payment of his Welt -_ 15 
church rate, after their year was expired; for they can 0 only ſue in their F Ty 
politick capacity, and cannot inſtitute any ſuit after that capacity is gone. 
It was agreed, that if the ſuit had been begun within their year, "they" | 
might have proceeded i in it after their year was out, this being of neceſſity 
to prevent people from delays in order to wear out the year; but in re- 
gard this ſuit was not commenced till the year was out, and no precedents 
were ſhewn to warrant this ſuit, the defenda nt Dent was diimiled, * 
$52. 1 Bac. Ar. 2 8 1 N 
15. If the churchwardens for the time being, aid to IR an But ei f. Gs 


on for any of the goods of the church taken away; their ſuccefſors celfor mu 
do it.. 


act! 


way bring treſpaſs for them, in reſpect of their office : but then the new 
(huchwardens muſt ſay, to the damage of the pai IMHioners, and not cf 
themſelves; tho the old churchwardens, in whoſe time the goods Were 
taten away, might ſay either. Vatſ. c. 39. 
And if any of the goods of the church are detained, or not delivered 


2 the predecefſor; the ſucceſſor hath an action againſt Ko alto. Gio. „ 216. 
3 16. 1 1. 


294 

Vet they may 

be relieved in 
N | 


tion by the 
law, in the 


* : due execution 


5 of their office. 


to be reimburſed money laid out by the teſtator as churchwarden, for re. 

: building the ſteeple of the church ; it was objected, that this matter was 
proper for the eccleſiaſtical court, and not for this court. But by Har- 
9 95 court chancellor, the plaintiff is proper for relief in this court, and there 
are many precedents of the like nature. And it was decreed, that the 
pariſhioners ſhould reimburſe the plaintiff the money laid out by her te: 
ſtator, with coſts of this ſuit ; and that the money ſhould be raiſed bya 
pariſh rate, Vin. Tit. Ch. wardens. Ci 


corporation for the goods of the pariſh, commenced a ſuit, with the con. 
ſent and by order of the parith, concerning a charity for the poor: In 
which ſuit they miſcarried. And then they brought a bill againſt tie 
ſubſequent churchwardens, to be repaid the coſts by them expended; and 


was made acquainted with what they did; and tho” there was no veſtry 
by preſcription, yet a veſtry book, kept for the pariſh acts, was allowed 
as cvidence of their conſent. They are tlie truſtees of the pariſu; 
and the pariſhioners ought to contribute, and not lay the burden upon 
theſe poor people the churchwardens. And the annual ſucceſſive church- 
wardens need not to be made parties, as they are renewed. mM the ma- 


| Their protee- 5 


LE VV 


was brought againſt them ; becauſe that they being churchwardens, pre. 
ſented the plaintiff falſly and maliciouſly, upon a pretended fame of in- 
continency. Upon not guilty, it was. found for the defendants, and mo- 
ved, that they might have double coſts, becauſe they were troubled and 
: vexed for matter which did concern their office. But it was reſolved, it 


Was never intended, but where they ſhall be vexed concerning temporal 
matters which they do by virtue of their office, and not for preſentments 


Churchwardens. 


16. E. 13 An. Nicholſon and Maſters. On a bill in chancery aoainf 
ninety pariſhioners, by the executrix of one of the churchwardens of Waoofad, 


T. 1718. Radnor pariſh in Wales. The ee as being b a 


had a decree for it. It was proved, that from time to time the pariſh 


ſter of the rolls. Vin. Tit. Churchwardens. C. 
17. If an action be brought againſt any eb ident or perſons cal- 


led ſworn men, executing the office of churchwarden, for any thing done 


by virtue of their office; they may plead the general iſſue, and give the 


ſpecial matter in evidence : and if a verdict is given for them, or the 
arm ſhall be nonſuit, or diſcontinue 3 3 "Hy. mall have double coſts, 


M. 8 ke, ce ind Smith and a Bows upon the ca 


was not within the ſtatute ; for it is merely eccleſiaſtical ; and the ſtatute 


concerning n matters of fame. Cra. Car. 285. 


Chuck yard. Sec Church. 
_ Ciſtercians, gee Bonatteries. ESE 


Citation. 


| cauſe: for which the ſuit is to be commenced. 5. The name of the 


A 2 


; wy 2 D a, 
* 18 E. * ee * 
zan 


295 


Citation. 


Nan is a judicial act, whereby the defendant, by authority of Citation, 
the judge (the plaintiff requeſting it) is commanded to appear, What. 
in order to enter into ſuit, at a certain day, in a place where juſtice is 
) %%% Eo Tony 
2. The citation ought to contain, 1. The name of the judge, and his pom of à f. 
commiſſion, if he be delegated : if he is an ordinary judge, then the tation, 
ftyle of the court where he is judge. 2. The name of him who is to 

be cited. 3. An appointed day and place where he muſt appear; 
which day ought either to be expreſſed particularly to be ſuch a day of 

the week or month, or elfe only the next court day (or longer) from _ 

the date of the citation: and the time of appearance ought to be more 

or leſs, according to the diſtance of the place where they live. 4. The 


= 


party, at whoſe inſtance the citation is obtained. Conſet. 26. 
Buy Can. 120. No biſhop, chancellor, archdeacon, official, or other 
_ eccleſiaſtical judge, ſhall ſuffer any general proceſſes of quorum noming to 
be ſent out of his court: except the names of all ſuch as thereby are 
to be cited, ſhall be firſt expreſly entred by the hand of the regiſter or his 
F deputy under the ſaid proceſſes; and the ſaid proceſſes and names be 
| firſt ſubſcribed by the judge, or his deputy, and his ſeal thereto af 
o %%% w y 8 
Ihe rule of the ancient canon law in which caſe was, that by the ge- 
neral clauſe Quidam alij in citations, not more than three or four perſons 
| ſhould be drawn into judgment; whoſe names (quorum nomina) the 
perſon who obtained the citation was particularly to expreſs, that there 
might be no room for fraud, in varying the names at pleaſure. Gi. 
JJ no Fo 
A company in London, refuſing to pay a church rate ſet upon their 
hall, the maſter and wardens were cited into the eccleſiaſtical court by 
their ſirnames and names of baptiſm, with the addition of maſter and. 
wardens of the company of waxchandlers. And upon moving for a pro- 
hibition, becauſe they were cited in their natural capacity, when it ſhould 
have been in their politick capacity, the court held tlie citation to be 
good, becauſe the body politick could not be cited, and there was no 
remedy but in this way: and a prohibition was denied. H. 33 & 34 C. 2. 


Hin. . 


3. Otho. Foraſmuch as we are given to underſtand; that they who By whom to 
tave obtained letters citatory do ſend them by three vile meſſengers, to be executed. 
the place where the perſon to be cited is ſaid to inhabit; whnch letters 

two of them do put up over the altar of the church of that place, or 
m ſome other place there, and the third preſently taketh them away 

from whence it cometh to paſs, that two of them afterwards giving their 
1 44 Ws Ts oy teſtimony. 


2 IJ * 


1 | oo | 53,4, io 
ES on its tion. 5 
delia that they cited him according to the manner and; cuſtom of the 
country, he is excommunicated, or ſulpended as contumacious, whereas 
indeed he was not contumacious, nor knew any thing of the citation. 
Therefore to take away this moſt abominable abuſe, and other ſuch like 8 
wie do or dai, that from henceforth letters citatory in cauſes eccleſiaſtica | 
mall not be ſent by thoſe who obtain them, nor by their meſſengers, hy 
the judge ſhall ſend them by his own faithful meſſenger, at "the mo- 
dlerate expence of the perſon ſuing them out; or at leaſt 'the citation ſhall 
be directed to the dean of the deanry (chat is, to the rural dean] where 
the party to be cited dwelleth, who at the Judge's commandment ſhall | 
= . _ taithtully execute the lame by Wu een or his certain and ANY meſſengers 
=> = Albon. 63. 
„ „%%% Othob. We Js A that whe: ET) 8 Mariet a citation againſt 
any perſon who is abſent; he ſhall commit the execution thereof to the 
! dean of the place, or to ſome perſon certain. Athon, 123. 
a : 5 Stratford. Whereas biſhops and archdeacons, their officials and othe 
= . ordinaries, and their commiſſaries, command primary citations for the 
1 LY correction of offenders to be executed by rectors, vicars, or pariſh prieſts, 
= . and it is frequently laid to their charge, that concerning thoſe matters for 
; 5 which the citation is made they perverſely diſcloſe the confeſſions of tie 
parties cited made privately unto them, whereby they are greatly ſcanda. 
lized, and the pariſhioners for the future refuſe to confeſs their ſins unto 
them: we do ordain, that primary citations from the ſaid ordinaries ſhall 
not be ſerved by the rectors or others aforeſaid, but by the officials, 
5 deans, apparitors, or other miniſters of the ſaid ordinaries. And if any - 
1 : ſuch primary citations ſhall be committed to the rectors, vicars, or 
4 prieſts; they ſhall not be bound to obey them, but the fame and all ſub- | 
ſequent cenſures and proceſſes thereupon: thall be W void and of no 
| „ effect. Lud. go. 
5 In what man- 4. By the aforeſaid conſtitution of Otho ; ; 5 the perſon to whom the cite 
1 N ner to be exe- 885 is directed ſhall diligently ſeek the party to be cited. 5 
_ And when he hath found him, he is to ſhew to the party cited the Cl 
tation under ſeal, and by virtue thereof cite him to appear at the time 
and place appointed: And it is uſual alſo to leave a note with ny ex-. 
_ preſſing the contents thereof. 1 Ought. 44, 4. : 
Bur if it be returned upon. the citation that the b cannot be 
found, then the plaintiff's Proctor petitioneth, that the defendant may be 
cited perſonally (if he can), to appear and anſwer the contents of the 
3 citation; and if not perſonally, then by any other ways and means, 
ſo as the party to be cited may come to the knowledge thereof: and this 
is that which is called a citation vis et modis, or a publick citation, ſceing 
it is executed either by publick edit, a copy thereof being affixed to i 
doors of the houſe where the defendant dwells ; or the doors of the perlt 
church where he inhabits, for the ſpace of half an hour in the time of d 
vine ſervice ; or by publication in the church in time of divine ſervict; 
or, as it hath been ſaid, by the tolling of a bell, or the founding of 


ate 
trumpet. or the erecting of a banner. This being done, a — 
| m 


muſt be made of the premiſſes, and the Citation brought into court , and | 
if the party cited appear not, the plaintiff's proctor accuſeth his contu- 
macy (he being firlt three times called by the crier of the court), and in 
penalty of ſuch his contumacy requeſteth that he may be excommunicate. 
hut the citation mult be ſerved at the door or outſide of a man's houſe ; 
for the houſe may not be entred in ſuch caſe without his conſent. Lind. 


To this purpoſe, by the aforeſaid conſtitution of Ocho it is directed. 
that if the perſon to whom the citation is committed ſhall not be able to 
find the party; he ſhall cauſe the letters to be publickly read and ex- 
- pounded, on the lord's day, or other folema day, in the church of that 
place where he hath uſually dwelt, during the celebration of the mals. . 
Or publickly in the ſtreet (faith thorn), if he be hindred from entring 
the church: otherwiſe he ſhall read the citation in the church, and leave 
a copy thereof upon the altar: and the abſent perſon, by other ways 

means and cautions (if any occur) ſhall be cited, before he be proceed- 
ed-agamit- as contumacious:- iien ̃... 8 
In like manner, by a conſtitution of archbiſhop Mepham, in certain 
caſes, they who cannot be perfonally cited, ſhall be cited at their houſe, if 
they have any at which they can be fately cited; if they cannot be ſafely 
cited at their houſe, then in the pariſh church where ſuch houſe ſtand- 
eth; or if they have no houſe, then in the cathedral church of the 
dioceſe, and alſo in the church of the pariſh where the offence was com- 
mitted (if it can be ſafely done). And in ſuch cafes, they ſhall be pro- 
ceeded againſt in the ſame manner, as it they had been cited perſonally, 

5. By the ſame conſtitution, it is ordained, that all ordinary judges of Citing out of 
the province do readily aſſiſt one another in making citations and execu- the dice. 
ons, and in executing all lawful manddatems. 

Let by the ancient laws of the church, the metropolitan was forbid- 
den to exerciſe judicial authority in the dioceſe of a comprovincial bi— 
ſhop, unleſs in caſe of appeal or vacancy. And therefore when arch- 
biſhop Peccham excommunicated the biſhop of Hereford for reſiſting 

this concurrent power, and affirming againſt the archbiſhop that he could 
not exerciſe any juriſdiction excluſive of the biſhop within the biſhop's 
own dioceſe, nor take cognizance of cauſes there per querelam ; the arch- 
biſhop defended his claim, not upon the common right of a metropoli- 
tan, but upon the peculiar privilege of the church of Canterbury, that 
the church of Canterbury enjoyeth ſuch a privilege, that the archbiſhop 
tor the time being may and ought to hear cauſes ariſing within the dio— 
ceſes of his ſuffragans, and that in the firſt inſtance. Which privilege 
Probably ſprung from the archbiſhops of Canterbury being legati nati to 
the pope. Gib}. 1004. —r! —! See 
But now, by the ſtatute of the 23 Hen. 8. c. 9. intitled, The bill of 
ce > Where great numbers of the king's ſubjetts, as well men, cite, 
ee, as ether the king's ſubjetts, dwelling in divers dioceſes of this realm 
VOI. J. : | | | Q q be | 7 2 of 
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 provdeffes coin pull, 10 appear in the arches, audience, and other High wyyri; | 


of fait; and where certificate hath been made by the ſummoner, apparater, i, 
amv (th light literate perſon, that the party againſt whom any juch citatun 
| hath been awarded, hath been cated or ſummoned, and thereupon the ſame 
pri d certified 16 be vited or ſummoned hath not appeared according lo the 


 moned or otherwiſe called to appear by himſelf or by any procurator, before diy 


ing or going forth of the ſame citation or ſummous (except it ſhall be for ann 
\ cauſe committed or omitted by the biſhop, archdeacon, commiſſary, «fficial, e. 
other perſon within the dioceſe or other juriſdiction whereunto he ſhall be cles. 


ball be upon mutter or. cauſe of appeal, or for other Iawful cauſe, mobcren 
aduy party ſhall find himſelf grieved or wronged by the ordinary er judge of 


„ England and Wales, hade been at many times called Ly citatiins od ty 
ile archbiſhops of dias realm, far from aud out of the dioceſe where thy _ 
vel, ond many ttmes do anſwer to ſurmiſed and feigned cauſes, aud ſuit; 5 
defamation, witholding of tithes; and juch other hike cauſes and multer,, 
which hate been ſued more for matice and jor vexation than for any juſt cause 


certuficate, the ſame party therefore hath been excommunicated, or at the lg | 
4%, end from all divine jervice; and thereupon before that he or ſhe could d. 
1uhjulved, hath been con:pelled, not only to pay the fees of the court wheraunty 
he or fhe was ſo called by citation or. otber proceſs, amounting to the ſui 4 
23, cr 204 at the leaſt; but alſo to pay to the ſummoner, apparalor, ur other 
lizht literate perſon by thun he or ſhe was ſo certified io be ſummoned, fir 
every mile being diflant from the place where he or fhe then dwelled, unio th; 
lame court hereunto he or ſhe was ſo cited or ſummoned to appear, 2d; to 
the great charge and impoveriſhment of the king's ſubjetts, and to the preat 
occaſion of miſbebaviour and miſliving of wives, women, and ſervants, and 
t9 the great impairment and diminution of their good names and honeſties : it 15 
therefore enafted, that no manner of perſen ſhall be from henceforth cited cr ſusi- 


ordinary archdeacen. commiſſary official er any other judge ſpiritual, out « th: 
digceſe or peculier juriſdiftion where he ſhall be inhabiting at the lim? of awar- 


of the cauſes hereafter written, that is to ſay, (1) for any ſpiritual offence a- 
other perſon having ſpiritual juriſdiflion, or being a ſpiritual judge, or by i 


or otherwiſe lawfully called to appear and anſwer, and (2) except 4% it 


the dioceſe or juriſdidtion, or by any of his ſubſtitutes officers or minijters, d. 
ter the matter or cauſe there firſt commenced. and begun lo be ſhewed unte itt 
erchbiſhep or biſhop or any other having peculiar juriſdittion, within Wh! ̃ 
province the dioceſe or place peculiar is; or (3) in caſe that the biſhop e. uber 
immediate judge or ordinary dare not nor will not convent the party 10 be ſucd 
before him; or (4) in caſe that the biſhop of the dioceſe or judge of ihe place. 
_ within <obsſe juriſdiftion or before whom the ſuit by this aft ſhall be comet. 
ced and profecuted, be party direftly or indirefily to the matter d, cauſe 7 
the ſame ſuit , or (5) in caſe that. any biſhop, or, any inferior judge, Hari 
under him juriſdiflion in his own right and title, or by commiſſun, make wi. 
queſt or inſtance to the archbiſhop biſhop or other ſuperior ordinary , Jung? 
is take treat examine or determine the matter before him or his fulllitie, 
end that to be done in caſes ojily where the law civil or canon deth 4er. ta” 
culion of ſuch requeſt or inſtance of juriſdiftion to be lawful or . 


| Citation. 


pon pain of forfeiture, to every perſon by any ordinary commiſary official or ſuliſti- 
ue by virtue of his Mice or at the ſuit of any perſon to be cited or otherwiſe 
ſummoned or called contrary to this act, of double damages and coſts, to be re- 
covered by aftion F debt or upon the caſe, in any of the king's high courts, 

or in any other competent temporal court of record; and ”—_ pain of forfei- 
ture for every perſon ſo. ſummoned cited or otherwiſe called 


ſue in any of the king's ſaid courts. ſ. 1, 2, 3. 


Provided always, that it fhall be lawful to every archbiſpep of this realm 
to cite any perſon inhabiting in any biſpop's dioceſe within bis province, fer cauſes 


of hereſy ; if the bifbop or other ordinary immediate thereunto conſent, cr do 201 
his duty in puniſhment of the ſame. 1. 4. | e Ds 


Provided alſo, that this fhall not extend to the prerogative of the orcibifſhop 
of Canterbury, for calling any perſon out of the dioceſe where he inhabiteth, 


| for probate of any teſtament. 


Provided alſe, that this af? ſpall not be prejudicial to the archviſhop of 
York, for probate of teſtaments within his province and quriſdiclin, by reafor 


of any prerogative. f. 7. 


Far from and out of the dioceſe] By reaſon of this expreſſion in the pre- 


azmble, it was doubted in the 6 Je. whether the archbiſhop was not at li- 


berty (notwithſtanding this act) to cite the inhabitants of London and 
other neighbouring places of the ſame diocele, into his court of arches ; 
which would be no more a grievance to the ſubject, than the being cited 
nto the conſiſtory of London; and could not properly be called a citing 


Hut of the dioceſe, ſince the court of arches is held within the diocete of 


| London. But all the Juſtices of the court of common pleas aeld, that 
the archbiſhop is reſtrained by this act from citing any inhabitants of 
London, beſides his own peculiars; becauſe the excuſing the ſubject from 
travel and charges was not the only benefit intended by it, but alſo the 


Hatutes are in many caſes of larger extent than their preambles arc. G. 1005. 
In the next reign, H. ꝙ Car. in Gedbet's cafe, the like point came un- 
der conſideration again, and prohibition to the arches being prayed, the 
Letermination was as follows: Jones ſaid, that he was informed by Dr 
| Duck, chancellor of London, that there hath been for long time a com- 
Polition between the biſnop of London and the archbiſhop of Canterbury, 


chat if any ſuit be begun before the archbiſhop, it ſhall always be permit- 


ted by the biſhop of London; fo that it is as it were a general licence, 
and ſo not: ſued there but with the biſhop's aſſent; and tor that reaſon the 
rchbiſhop never makes any viſitation in London dioceſe. And hereur. os 
| he prohibition was deniecl. Gibſ. 1005. — 


ut in the caſe of Ford and Meldon, H. 15 & 16 C. 2. when the fare | 


Mi TT mu 
'ompoſttion was urged in the court of king's bench, againſt a proh!d.- 
n 10 the arches; Ge court was divided: Hide chief juſtice, and Win 


Qq 2 „ Hag, 


or as aforefaid to an- 
fewer before any ſpiritual judge 'out of the dioceſe or other juriſdiction where 
"the ſaid perſon dwelleth, 101; half to the king, and half to him that will 


benefit of appeals; and by dioceſe in this ſtatute, was underſtood juriſdic- 
on; and, as to the language of the preamble, that the enacting; parts of 
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kan inlet the lake, and Tyiſden and Keyting for it 0 f 


the prohibition it was ſaid, that the arches is within the dioceſe of I 0h. 
non, and that the compoſition amounts to a licence; and for the prohibi- 


tion, that London is not within the juriſdiction of the arches, and that 
the compoſition 18 taken away by the ſtarute, inaſmuch as no agreement 


ber een OFINArIes < can bf Judlice the 12 1 for e benefit the Kate 


1 "IN 10 manner Tg 770% ſhall be EY 8 Toons ted} wa if a a man 


is cited out of his dioceſe, and appears, and ſentence is given, or if he 
fubmits himſelf to the ſuit, he ſhall have no benefit "En this $ ſtatute, nor 
will a prohibition | be granted. G14 1006. Carib. 3 3. 


Out of the dioceſe] And that, as it ene whether the . be full & 


vacant. E. or in the 13 or 14 Ja. | in the caſe of one Pickover, it was fe. 
ſolved upon this ſtatute, that if a biſhoprick within the province of Can- 
terbury be void, and fo the juriſdiction be devolved to the metropolitan; | 
he muſt hold his court within the inferior dioceſe, for ſuch cauſes as were 


by the eccleſiaſtical law to be holden before the inferior ordinary; and 
the prothonotanes ſaid, it had been fo formerly reſolved. But 1 little 


before this, in the 11 Fo. the quite contrary was refolved ; that is, where 
one was cited out of his dioceſe before the archbiſhop of Canis rbury as 
guardian of the ſpiritualties, not only prohibition was denied; but it was 


turther ſaid, that if he had been cited before him as wed ea hed It would | 


have been granted 2 this ſtatute. Gib. 1006. 


Or peouliar juriſdifion]} That is, whether they be cited out of ſuch pe- 


5 8 50 to the arches, or before the ordinary within whoſe divceſe the pe- 


culier doth lie. And Coke ſaid, that if a man be ſued out of his C10- 
ceſe, yet if he be ſucd within bis own. Paget: proving. he is not within 


5 this ſtatute, | Git/. 1006. 


7723 
. 


Bere he hell be inbatiting}] Ha. 8 Was an n attorney in 1 king? 5 ha 


was ſued in the arches for a legacy; and, for that he inhabited in | the dio- 


ceſe of Peterborough, Prohibition was prayed and granted; becauſe tho 


he remained here in term time, he was properly inhabiting within the Ju- 


ri{d:&tion of the biſhop of Peterborough. Gzb/. 1006. 2 Brownl. 12. 
Bur, T. 17 C. 2. when one was cited into the archdeacon of Canter- 


bury? s court, for not coming to church at Biddenden in the county 0 
eſter 
Kent, and pleaded that he was an inhabitant in the dioceſe of Chicheſtef, 


the court declared, that if a man be cited within the dioceſe, tho' he 


be not an inhabitant there, but only comes there to trade or otherwile, 


yet this is not within the ſtatute; and that if it were otherwiſe, t there 


: might be offences committed within the eccleſiaſtical law, which could 


not be puniſhed at all: for men would offend in one county, and then 


remove into another, and o eſcape with impunity. Gil. 1 1006. 
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__ Citation, ED 30¹ 
But in the cafe of Weſtcote and Harding, E. 15 C. 2. when the ſuit 
was for tithes in the dioceſe of Sarum, where they lay, and prohibition 
vas obtained upon this ſtatute becauſe the defendant inhabited in Lon- 
don; the court, upon notice that the ſuit was for tithes, granted a con- 
ſultation, and declared that that caſe was not within the ſtatute: tho' the 


contrary ſeems to have been agreed, 7. 9 Ja. in the caſe of Jones and 
Beyer. Gibſ. 1006. 1 , non nib i We na ty 
. 1. Woodward and Makepeace, Woodward, who lived in the dio- 

cCeſe of Litchfield and Coventry, but occupied lands in the dioceſe of 
' Peterborough, was there taxed in reſpect of his land, as an inhabitant, 
towards a rate for new caſting of the bells, and becauſe he refuſed to pay, 
was cited into the court of the biſhop of Peterborough, and libelled 
againſt for this matter. And by the court; this 1s not a citing out of the 
dioceſe, for he is an inhabitänt where he occupies the land, as well as 
where nie perſonally refides.” 1 Salt. 16... 


M. 11 V. Machin and Molton, In a declaration in attachment upon 
prohibition, the caſe was, that the plaintiff lived in Nottingham with. 
the province of York, and there ſubtracted tithes, and then removed into 
Lincolnſhire within the province of Canterbury. Afterwards he happenc:: | 
to go to York, and was ſued there in the court of the archbiſhop for the 
ſubtraction aforeſaid, and had a prohibition on the ſtatute for citing him cut 
of his dioceſe. But at laſt, after debate, a conſultation was awarded, for 
that the ſubtraction of tithes is local, and by the ſtatute oz the 32 H. 8, 
c. 7. muſt be ſued before the ordinary of that place where, the wrong vas 
done; otherwiſe in caſes tranſitory, where the action follows the perſon 
af the offender: And, as it was argued by the counſel, this is not citing 
out of his dioceſe within the ſtatute ; becauſe the dioceſe where he hycs 
hath not a juriſdiction, and if he might not be cited in this caſe, the 
thing would be remedileſs and diſpuniſhable. So it a peculiar is in two 


aioceſes, and a man who.dwells in one of the dioceſes in the peculiar, is 
cited to the court of the peculiar held in the other dioceſe ; this is not @ 
ang out of the dioceſe, becauſe it is within the peculiar. 2 Salk. 549. 
iT, 5 An. Wilmet! and Lloyd. A difference in this caſe was taken by 
Holt chief juſtice, where a man of another dioceſe. is taken flagranti de- 
io: He ſaid; where, the party goes into another dioceſe, and is commo- 
rant there, and comes back caſually into the firſt dioceſe, in ſuch caſe 
the citation cannot be good; for ſuppoſe a man comes caſually into the 
Cioceſe of London, and commits a crime there, and then goes back to 

_ the dioceſe where ke dwells, and then caſually comes to London again, it 
ſeemeth that he cannot be here cited; but if he had been cited before 
he left London, then that, would be flagrant! delicto. - Holt's Rep. 605. 


immediate judge or ordinam dare not, nor will not, convent the patty} In- 
archbiſhop Parker's regiſter, we find the archbiſhop to have put beneſices 
in another dioceſe under ſequeſtration, by reaſon of rhe negligence of the 

ordinary; but this is an act nly of voluntary juriſdiction. And W 
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WAS A caute of hereſy, Dr Pelling appealed to the del egates from 1 Fer 


Citatto ; „ 


ah reforitiation, We Hd the archbiſhop” requiring! biſhops to proceed ; 
againft particular perſons in their dioceſes,” or ſhew Cauſe : why | inf 
ſhould not proceed. a erin . CR Sb 


Be party] If the cauſe be begun before the RTE ER tho” the © biſto 
or other judge (who was party in the cauſe) dieth vhilſt it is depending, 
and fo the Occaſion ceaſeth upon which it was firſt n before the 

archbiſhop; yet he being in e of 1 it, it ul: not be removed 


6795 1007. 


Make 7900 5 or Ales to e eh M. 19 C.2 2. in leihe caſe of . 


8 Bolton and Bolton, prohibition was prayed to the arches, tor citing out 


of the dioceſe of Worceſter, and day given to ſhew cauſe. At the day, 
the plaintiff f in the arches ſhewed letters of requeſt from the bill (hop of 


Worceſter; to which it was objected, that this ought not to come in 2 


on motion, but ought to be pleaded; for the ſtatute ſays, they {hall on y 


be admitted where the civil or canon law doth allow; and therefore it is 
a matter proper to be argued, that the court may be informed by civi- 
_ Hans, whether the law allows it or not in the pretent caſe. But prohibi- 
tion was denied, in the king's bench, and in the exchequer; in both 
which courts, it was held ſufficient to exhibit the letters of requeſt upon 


motion, without putting the party to plead. Alſo it hath been ruled up. 


on this ſtature, that the archdeacon cannot fend a cauſe depending before 
Him, immediately into the arches; for that he hath no power to appoint 
another court, but only to remit his own court, and to leave it to the 
next: For lince his power was derived from the biſhop, to whom he is 
| ſubordinate he muſt yield it to - os of whom he received It, lp 


2007. 1 Lev. 225. 


os: _ only where the law Bs or canon doth affirm execution of ſt ſuch re- 


queſt or inſtance of juriſdiction to be lawful ] It was held by the civilians, in the 


caſe of Jones and Jones, T. 9 Ja. that it was abſolutely in the power of | 


the ordinary to ſend any cauſe to the archbiſhop at his will, without af 
ſigning any ſpecial reaſon; for which they cited the authority of divers 
-canoniſts. But Hobart (and, as it ſeemeth, the court) ſaid, that to ex- 
pound the ſtatute thus, to wit, that the ordinary may at his will and plea- 
ſure ſend the ſubject from one end of the kingdom to another without 
.cauſe, was both againſt the letter of the ſtatute, and did utterly elude It; 
that the purpoſe of the law was, to provide for the eaſe of the ſubject 
-more than 1 
there is action given to the ſubject and penalty to the king for the vcxa. 
tion, but none to the ordinary; and that this very clauſe ſays, it is to 
be done in caſes only which the civil or canon law alloweth; which would 
be a vam reſtriction, if it were left as general as before, that is, if u 


were lawful or tolerable in all caſes, without cauſe. Gibf: 1907. Hob. 105: 
2 Brownl. 27. 


or the juriſdiction of the ordinary; which appears, in that 


For cauſes of Bereſy] In the calc of Pelling No bien, TI. 8 tn which 


L 


2 


Cttation. 


(al on n the part of the 66 of the arches, to cite Mr Whifton before him, 

upon letters of requeſt from Dr Harwood, commiſſary of the exempt 
and pecullar juriſdiction of the dean and chapter of St Paul's. The 
| ground of the dean's refuſal was, that letters of requeſt from Dr Har- 
dood did not lie before bim, becauſe in a caſe of hereſy the biſhop of 
the dioceſe hath juriſdiction in places otherwiſe exempt within his dioceſe; 

Fo notwithſtanding the ſtatute of citations, an heretick may be cited to 


ear before him upon letters of requeſt from the judge of the peculiar , "hs 


perely being none of the five caſes, in which a perſon may be cited out 
of the dioceſe or peculiar ee within which he aero va 1007 7. 
Comyns. 199. ; 


For probate of any teſtament] In Hughes s caſe, M. 11 Ya. where one 


who dwelt in Somerſetſhire had made his will, and his executors were li- 


belled againſt in the arches ; it was faid by juſtice Warburton to have 
| been agreed by all the juſtices, that the exception in this ſtatute doth 


only extend to grovate of wills, and Prohibition was awarded. 610, 1007. 
Codb. 214. 


But in the 24 & 2 5 1. where one was 1 out of the dioceſe, : to 


anſwer a ſuit for a legacy, into the prerogative where the will had been 
proved; prohibition was denied: becaufe there the executor muſt. give 
account and be diſcharged. 1 Ventr. 233. 

And by Holt chief juſtice, ! in the caſe of Machin and Malton, E. 11 W 
If a will be proved in the prerogative court of Canterbury, a ſuit upon it 
for a legacy muſt be in the arches, which is the provincial court, tho the 


party lives in another dioceſe. L. Raym. 453 


And in the caſe of Edewerth and a, M. 3 G. 2. where the cale 
was, that a prohibition was prayed to a ſuit for a 7 in the arches. 
1 againſt the executor, for that he was cited out of his dioceſe, and it ap- 

peared that the teſtator having bara notabilia in ſeveral dioceſes, tis will 


was proved in the prerogative court of Canterbury; for the defendant it 


nas inſiſted, that the exception of the probate of wills draws after it ne- 
ceſſarily an exception of {uits ariſing upon ſuch wills proved; that the 
| ſtatute is an affirmance of the canon law; that by the canon law, a will. 
cannot be proved 4 in the arches, . nor can legacics be ſued for in the pre. 

rogative court, Which is a point miſtaken by tho reporters, who ſay the 
legacy muſt be ſued for Where the will is proved both the. Prerogat! Wo 
and the arches are Within the. archbiſhop” 8 Juriſcliction; and if the legatec 
is not ſuffered to ſue in the arches, he can ſue no where. And the court 

denied the prohibition. Firz-Gibc 110 

Where tze are executors and one of them lives | in the dioceſe of Lon- 
2 and the other in one of the peculiars of the arches; the ſuit againſt 

nem, as EXECULOTS, mall be in the arches. Guy. 1006. 


"BY Can. 9 4. No Tan if tbe arches, nor „ official of the ar 200 ca. 


ry, Her © 
the , 


judge of the audience, Pall in his own name, or in the name of 
Wh hep, either EN officio or at ihe inſtance. of any party, original * % 
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uch offence be ſuſpended from the exercife of his office, for the ſpace of thre 


| <:hel? months e | 


Citation. 


ſummon or amy way compel, or procitre to be cited ſummoned or compelled, q, 


perſon which dwelleth not within the particular dioceſe or peculiar of the ſaid 
arthbiſhop, to appear before him or any of them, for any cauſe or moti- 


00ſec vun belonging to eccleſiaſtical cognizance, 'without the licence of the di. 
reſan fit had and avtained in that behalf, other than in ſuch particyly 


_ caſes ont as are expreſsly excepted and reſerved in and by a ſtatute 23 H. g. 


©. 9. And if any of the ſaid judges jhall offend herein, he ſhall for every 


By the ancient canon law, the archbiſhop of Canterbury, altho' not 23 
archbiſhop, yet as legate of the pope, had a right to cite perſons out of 
any dioceſe before him in his court of audience, originally, as well as 
upon appeal. Ci. 1008. [f 86 


Neun of the © 6. The return of the citation is either perſonally in court by him who 


Citatton. 


executed the fame, who certifieth and maketh oath how and in what 
manner the defendant was cited; or elſe it is by authentic certificate. 
which is a kind of ſolemn writing, drawn or confirmed by ſome publick 
authority, and ought chiefly to contain the name of the mandatory or 
pufton to whom it is directed; and the name of the judge who directed 
the fame, with his proper {ſtyle and title; likewiſe the day and place in 
which the defendant was cited, and the cauſes for which he is cited; in 
reflimony whereof, ſome authentical feal ought to be put to it, of ſome 
archdeacon, official, commiſſary, or rural dean; and it ought to express 


that they ſet their ſeal thereunto, at the ſpecial inſtigation and requeſt of 


the mandatory. To all which certificates, in all cauſes, as much credit 
is given, as if the mandatory had perſonally made oath of the execu- 
JJ e e 


Bur theſe authentic certificates are now but ſeldom uſed, unleſs where 
the mandatory. by reafon of the diſtance cannot conveniently appear to 


make oath. Conjet 28. 1 Ought. go, 51. 


Concerning this return of the citation, it is ordained by the aforcfat 
conſtitution of Otho, that Ihe perſon by whom the citation ſhall be executd, 


all not omit to certify to the judge, what he ſhall have done in the executicn | 


%%% OE a op ones )))... SO +, 
425 by the aforeſaid conſtitution of Othobon : He to whom the citaliit 
foal! be committed, when he hath faithfully executed the ſame, ſpall mare 
certificate thereof, according to the form of Otho's conſtitution aforeſaid; ther- 
viſe no credit ſhall be given to a citation which ſhall appear to have been 
otherwiſe made, nor fhall any proceſs be directed thereupon for the perſon .. 
e e ee ee 
And by a conſtitution of archbiſhop Peccham : Jhereas ſone 7 
deans are defamed for diabolical craft in citations, ſelling certificates thereif 


for money to fraudutent men, when no notice of the citation is given 10 the 


party concerned, either before making the certificate or afterwards, and ſo {i 


innocent is condemned; for the cure of this, we do ordain, that no certificar 
ſhall be delivered to any perſon, nor otherwiſe granted under the ſeal of d 
dean, until the fame Hall have been publickly read upon fome ſolemn day, 1 


O 
1 


Citation, 


ring the, ſolemnities.of the maſs, in the church where the perſon cited dweileth 
wr hath his moſt uſual, abede; adding morcover, that the perſon cited ſhail 


have ſufficient, ſpace' allawea to him, that he may conveniently appear at the 
mne and place apprinted : and if in ſome caſes they are ſo ftraitned fer time, 
Fo what there is no room for delay; then, the citation being firſt pudlickly made 
fare witneſſes, the certificate ſhall be given in the church or in ſome public 
place. before credible witneſſes fo as that the day of the citation, and the 
place where, ſhall be expreſſed in the certificate. © | : 
certificate be made before the citation. And the deans rural ſball make cath 
fer their faithful 
Lindw. 81. 

Until the ſame ſball þ 
which oug 
manner of the execution thereof. Lind. 82. 


Pon ſome ſolemn day] That is, ſome ſunday or 
During the ſol 


nd in no wiſe ſhall the 
per formance berecf, 72 | the epiſcopal ſynod every” year. 


ave been publicly rend] That is, the certificate; 


ht to contain the tenor of the mandate, and the form and 


emnilies of the maſs] Immediately after the offertory. 


lu the cburcl 
Lud. 8 ũ : 
That there is uo root 
the next high maſs. Lind. $2. 
Or in ſome publick place] Whi 
a market or fair, or other place of publick concourſe. Lind. 8 3. 
In the epiſcopal ſynod every year] Lindwood ſuppoſeth the reaſon of this 
might be, that new deans were yearly elected: however, the canon ſup- 
poſeth, that the biſhop every year held his ſynod. Fohnſ. Pecch. _ 
7. By the aforeſaid ſtatute of the 23 H. 8. c. 9. No archbiſhop, not Fee. 

| biſhop, ordinary, official, commiſſary, or any other ſubſtitute or miniſter 


| of any of the faid archbiſhops, biſhops, archdeacons or other having any 


where the perſen cited divelleth ] Or parochial chapel 
: for delay] That is, for delaying the certificate til! 


ch may be nearer than the church; a 


ſpiritual juriſdiction, ſhall demand or take of any of the king's ſubjects, 
any lum of money for the ſeal of any citation to be awarded or obtained, 


than © 


uy 3d; upon the pains and penalties before limited in this act, 


o be in like form recovered as is aforeſaid. 1. 5. 


0 


be r 


ther fees relating to the ſame (excluſive of the ſtam 


p duties) are to 
egulated according to the particular cuſtoms of the ſeveral places. 


Clerk of the pariſh. Sec Parith Clerk. 


Cluniacks, Sce Monaſteries. 


©  Coadjuto), 


— 
r 


— — ' — 
hp — OT 2 TD „7 — 
* 9 - + Sd i; => 5 : { 
. on a — — 9 5 * 
— — 3 


2 

r 4 * 

* . ** 

2 P . eZ Ss 

> K 

. · ·mẃ. S 
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1 N © ales of any babes diſtemper of the mind; whereby the incum. 


governors of the church. And the perſon to whom the fied v had be 
committed, being cited to anſwer the allegations of the archbiſhop, and 


Coadjutoꝛ. 


bent is rendred uncapable of the adminiſtration of his cure, fic + 


tremy, lunacy, and the like; the laws of the church have provided og. | 
aalhutors. Of theſe there are many inſtances in the eccleſiaſtical records, 
both before and fince the reformation ; and we find them given oener,} U 


to parochial miniſters (as moſt numerous), but ſometimes alſo to deans 


archdeacons, prebendaries, and the like; and no doubt they may % 
given, in ſuch circumſtances, at the diſcretion of the ordinary, to any 
_ eccleſiaſtical perſon, havin 


g eccleſiaſtical cure and revenue. C go. 


The powers conveyed are firſt, in general terms, the office of a 00. 


acqjutor; and then, in particular, the looking after the cure, and receiy; in 


of the profits, and the diſcharging of the burdens ; with an obligation 10 
be accountable to the ordinary, when called upon. But the article of 


looking after the cure ſeemeth to be a late clauſe ; there being no mere 
in the ancient appointments of this kind, even fince the reformation, than 


the adminiſtration of the revenues; which therefore exactly anſwers t9 


the powers which were given to the coadjutors of biſhops, who were 
appointed only to take care of the temporalties. And as there, the ſpi- 
ritual part was committed by the metropolitan to a biſhop ſuffragan 10 
here it was committed by the dioceſan to a curate duly licenſed. Net 


but the office of coadjutor to an incumbent was always committed to 
clergyman z who thererefore, if not engaged in another cure, might be 
content to take upon him the fpiritual part alſo, and have it accordingly 


committed to him by the biſhop: but this was no part of the office of 
a coadhutor, as fuch ; which, in the caſe of preibyters as well as biſkop:, 
did anciently relate to the temporalties only. Gibſ. 901, 2. 


1 


In the reign of queen Elizabeth, the court of wards had taken upon 


them to commit the perſon and revenues of a lunatick Incumbent, to 2 
layman who was his near relation. Againſt this, archbiſhop \\ {L butgit 
objected, as an incroachment upon the eccleſiaſtical juriſdiction 3 4% 
1 the charge by divers teſtimonies (to which many more mil 


ave been added) out of the records of Canterbury and London; 


whereby it appeared, that this had always been a care belonging 00 tlie. 


Mp "M1 


15 / 


alledging nothing to the contrary, the court thereupon. made the followiig 


declaration: « Ichis court hath not any power or juriſdiction, to intel. 


* meddle or commit the ſpiritual or eccleſiaſtical livings or poſſciſons W 


Ry ſpiritual perſon that is lunatick or non compos mentis; but DIE. 


1 


„ reiteih in the eccleſiaſtical magiſtrates, t to appoint and diſpoſe, as 10 


2 


„ merly hath been accuſtomed. But for his moveable goods, "And tem 
BD Ky 
__ © poral poſſeſſions, the court will further conſider thereof, and give M0 
28 order a8 therein {hall appertain,” ME, In purſuance of which I declarati 5 


te ; 


1 Coadjutoz. 5 „ 
the archbiſhop committed the adminiſtration of the ſpiritual revenues to a 5 
dergyman, under the ſtyle of coadjutor; and did afterwards, by a ſepa- 

rare inſtrument, commit the cuſtody of the lunatick to the perſon who 

had been appointed for the whole care by the court of wards. Gi. 


| Codicil. See Wills, | 


Collation. See Peneſice. 


es . 7 1 . » 


Colleges. 

„ 8 Enerally, colleges in the univerſity are lay corporations, altho' Coiieges, lay 
UI the members of the college may be all ſpiritual. 2 Salk. 672, Porst 
But the dean and chapter of Chriſt-church in Oxford is a ſpiritual, and — 
2. The univerſities from time to time have had ample privileges Charter: 
granted to them by ſundry charters of the kings of this realm. Parti- granted to the 
$2. 31:48 . | | | 83 . 1 umverſites 
cularly, divers ancient charters were granted to the univerſity of Oxford, corfrmed by 
by king John, king Henry the third, king Edward the firſt, and King fatue 
Edward the third; with power of coercion of the contumacious, by im- 
prifonment and expulſion; and alſo by the cenſures of excommunication. 
indulged to them by the popes of Rome (eſpecially Innocent the fourth, 
and by the archbiſhops of Canterbury the popes legates. The univerſity 
er Cambridge had the like privileges granted to them of ancient time; 
but moſt of their old charters were loſt in the wars of king Henry the 
_ third, or periſhed in the burning of the town in the time of king Rich. 

ard the fecond. Which king renewed or granted further privileges to 
both the univerſities ; as did alſo divers other ſucceeding princes of this 
Eo © FT ß - 
But divers of the powers and juriſdictions fo granted to the univerſities 
being in law not grantable by charter, therefore it was enacted by the 
ſtatute of the 13 Eliz. c. 29. as followeth : ee e . 

For the great love and favour. that the queen's moſt excellent majeſty beareth 
'vwards her highneſs's univerſities of Oxford and Cambridge, aud for tb: 
greet zeal and care that the lords and commons of thts preſent parkamen: 
bave for the maintenance of good aud godly literature, and the virtuous edu 
(1:08 of youth <vithin either of the ſaid univerſities, aiid t9 the intent tha! 
he ancien privileges liberties and franchiſes of either ef the ſaid unverſilics. 
veretofere granted ratified and confirmed by the queen's highneſS and her mot 
725 progenitors, may be had in greater eftimatzon, and ves of the greater 
force and firenath, for the better increaſe uf learning, .aud the further ike 


* 


EET „ 18 144 


08 


| preſſ ng. m dice; it is enabled, that the vieht Siem Robert 6 


{ors for ever, and the maſters aud ſcholars. of the ſame univerſity of Gy 
for the time being, ſhall be incorporated and have perpetual ſucceſſicn, , th 


likewiſe that the richt honourable Sir William Cecil, knight, borin of Bare 15 
ley, now chencellcr of the ſaid univeifity of Cambridge, t bis fucceſirs 


, his reign; and the letters patents of the queen's majeſly that noto is 


Colleges 


C 


Leiceſter, now: chancellor of the. ſaid univerfity of Oxford, ond J - if 


name of the chancellor maſters and ſcholars of the univerſity cf Oxford; 


5 C111 


for ever, and the m afters and ſcholars of the ſame univer/ * of Cambe: ds 


fer the time. being, ſhall be incerporated and have per pc tual fuccefſicn, by the 


name of the chinrathes maſters and e holars of the unity ſity of Camby doe. 
nd the letters patents of the queen's Highneſs moſt noble father King Ie 

the tighth, made and granted to the chancellor and ſehole rs of the jad uni. 
verſity of Oxford, bearing date the firſt day of April in the fourteenth year 


- mai 


and granted unto the chancellor maſters and ſcholars of the univerſity of Cam- 


= ein Hoary date the 5 dae 55 of „ 77 mn „ the 12 5 d Tear 455 by 


the ſame letters patents, as aniply fully and largely, as if the ſame letters 


patents were recited verbatim in this preſent aft of parliament. _ 
And the chancellcr maſters and ſcholars of either of the ſaid unverſittes 
_ feverally,. and their ſucceſſors for ever, by the ſame name of chancel!c; U 
ters and ſcholars of either of the ſaid un ver ties of Oxford and Cambridge. 
Hall and may ſeverally have hold poſſeſs enjoy and uſe, to them and to tyeir 
_ ſucceſſors for evermere, all manner of manors, lordlbips, reftories, par ſonages, 
lands, fenements, rents, ſervices, annuities, edvowſons of churches, peſo, 
| Pen ons, perticas, and hereditaments, and all manner of liberties, franchiſe. 
immunities, quietances, and Privileges, View of frankpledge, law davs, aut 
ol fer things whatſocver they be, which either of the ſaid cerporated bodies if | 
either of the ſaid univerſities had beld occupied or enjoyed, er of right (ig. 
to have had uſed. occupied and enjoyed, at any time before the makung ef this 
att, according to the true intent and meaning, as well of the ſaid letters 5 
tents made Ly the ſaid noble prince king Henry the. eighth, and granted“ 


the chancellor and ſcholars of the univerſity of Oxford, bearing date as 19 


 eforeſuid.; as of the letters patents of the queen's majeſty, made ond premted 
unt the haucelhor- maſters and ſcholars of the univerſity of Cambridge, 
bearing date as aforeſaid z and according to the true intent and meaning of d 
the other foreſaid letters patents ea Leder and the ame « are beret jy u. 


3 to hem. 


of 


pop e Gregg and phony to the fa tid HOW to 12705 _ 
ſcholars of either of the ſaid univerſities, and to their ſucceſſors for evermore, 
after and according to the form words ſentences and true meaning of ety if 


Cölleges. 
Provided, that this act ſpall not extend 16 the prejudice er furt of the 
erties and privileges of right belonging to the mayor batliffs cn L urgiſſes of 
lte town of Cambridge and city of Oxford; but that they the ſaid mayor 
bailiffs and burgeſſes, and every of them, and their ſucceſſors, fecll be and 
continue free, in ſuch fort and degree, and enjey fuch liberties frecdcims and 
immunities, as they lawfuily might have done before the making of this aft. 
By which bleflea act (as lord Coke calls it), all the courts, franchiſes, 
rivileges, and immunities mentioned in any letters patents, to either of 
the faid univerſities, that they might proſper in their ſtudy with quietnefs, 
are eſtabliſhed and made good and effectual in the law; againſt any 
quo warranto, ſcire facias, or other ſuits, or any quarrel, concealment, 


either of them is enter'd into a college by colluſion, to avoid a ſuit in the 
king's bench, or to excuſe himſelf from town offices, his privilege ſhall 
. CE dl 
Thus in the caſe of the city of Oxford, Ml. 1 V. On an action of 
debt againſt the defendant, a townſman in Oxford, for refuſing to ex- 
ecute an office in the corporation; it was moved, that he being a ſervant 
to Dr Iriſh, might have the privilege of the univerſity; and a charter 
was produced, by which it was granted, that the members and ſervants 
of the univerſity ſhould be ſued in the vicechancellor's court, and not 
elſewhere; and a certificate from the chancellor, directed to the chief 
juſtice, that the defendant was matriculated and regiſtred in the univer- 
ſity: But it appearing to the court, that this was done two days and no 


trade, and had lived ſeveral years in the corporation, and no ſervant at- 


7. 3 Car. Wilcacks: and Bradell. Prohibition, by Wilcocks againft 
Jane Bradell the wife of John Bradell, principal of St Mary-Hall in Ox- 


furs in the vicechancellor's court of Oxford: for that whereas Jane 
Bradell had libelled againſt him in the vicechancellor's court of Oxford, 
for calling her hawd and old bawd (which is termed the action of injury); 
and Chriſtian the daughter had libelled againſt him for theſe words 


N ſuits, lentence being given againſt him in both, Wilcocks prays to have 
Prohibitions. And now the agent for the univerſity. moved for a con- 


fultation; and ſhewed the charters of the univerſity in the 14 R. 2. and 


treipaſles, injuries, and of all pleas and quarrels, and of all other crimes 


or other oppoſition whatſoever. 4 Inf. 227. Hale's Hiſt. Com. Lew. 3 3. 
2. But they have no juriſdiction unleſs the plainütf or defendant is a Juriſdiftion 
ſcholar or ſervant of the univerſity, or of fome college; but if cither of 18 5 one or 
them is a ſcholar, it is then a matter within their juriſdiction: but yer, if e Pune 

| | 2 | member of the 
univerſit 7). 


more before he was choſen to this office, and that he was a painter by 


tending Dr Iriſh, the privilege of the univerſity was not allowed. 2 Vent. 


_ tord, and Chriſtian the daughter of the ſaid John Bradell, to ſtay their 


ſcurvy wwhore- and jade, and that he did ſtrike her. For ſtaying of theſe 


14 H. 8. whereby is granted unto them, that they may inquire of all 


" matters (except pleas of franktenement), where a ſcholar or their 
*rvants or miniſters is one of the parties, and that they ſhall have cog 
UAzance and correction thereof, according to their ſtatutes and cuſtoms, 
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or according to the law of England, at the diſcretion of the chancellor 
ſo as the juſtices of the king's bench or of the common. bench, or juſtices 
of aſſize, ſe non intromiſtant; and if the ſame Juſtices {hall take in hand 
to inquire, or in any wile to take cognizance 07 intromit, then upon cer. 
tificate or notification of the chancellor of the univerſity or his com. 
miſſary, they ſhall ſuperſede ſuch inquiry or cognizance, and ſhall not 
put the party to anſwer before them, but the ſaid party ſhall be correctec 
nnd puniſhed | before the chancellor or his commiſſary only, in form 
aforeſaid ; and that theſe charters were confirmed by act of parliament in 
the 13 L Fg” And becauſe Wilcocks was a ſcholar, and maiter of arts of 
the ſaid univerſity, it was prayed that the cauſe might be remanded, 
And it was much debated at the bar and bench, for that the parties were 
women, which were not any perſons privileged there; and the defendant, 
who is the ſcholar, doth not deſire that privilege, but would oppoſe it, 
and praycth theſe prohibitions. But the court agreed, foraſmuch as the 
charters are, that the univerſity ſhall have cognizance of thoſe pleas, 
"FE where one of the parties is a ſcholar, and fo the plaintiffs being thereby 
1 OG e inforced to ſue chere, therefore che cauſe thould be remanded. *Cro: Car. 


"But 1 an 14100 be 1 l a ſcholar and. 3 wha! i5 not 
one; in this caſe the ſcholar (another being joined with, him) ſhall not 
Feng the privilege or benefit of the charter. 9 5 in the caſe of White 
_ againſt William and Robert Lowgher, 18. 19 El. William Lowgher 
appeared and anſwered, but Robert Lowgher Ne the privilege of 
the univerſity of Oxford. But becauſe the ſaid Robert was joined with 
William in the bill, who was not ſubject to the ſame juriſdiction, there. 
fore the court ordered proceſs to be en againſt him, to ſhew other 
Fu why he ſhould not anſwer. Cary 79. 


Extendeth not M. 3 Car. Halley $. cale. 1n the common n pleas.  Fjectment, upon 
MH ns ©@ treehold, leafs of a meſſuage i in Oxford. The defendant, being principal of Glou- 
4 Tool 3 Oxford, pretended, that he being a ſcholar in Oxford, and 

a privileged perſon, ought to be ſued before the vicechancellor in Ox- 
ford according to their courſe of proceedings there, according to the 
cuſtom of the univerſity, and according to the charters of Rich. 2. and . 
Ilen. 8. confirmed by parliament. Wherefore he prayed that there migjt 

* be a ſtay of proceedings in this court ; and ſhewed their charters, that 

1 they had cognizance of all ſuits, contracts, covenants, quarrels, exccht- 
=» concerning freehold ; and this being a perſonal action, they ought to have 
Cognizance thereof, And for the univerſity was ſhewed an Ancient record 
in This court, in the 22 Ed. 1. where a plea of covenant was brought mY 
the court of the vicechancellor of the univerſity of Oxford, by realon ot 

4 contract made before that time, wherein was granted unto them, that 
they ſhould have cognizance of all actions perional and contracts; ah. | 
this covenant in queltion was, that he ſhould enjoy ſuch an houic in. OA: 
ford for a year; and becauſe this court of the common pleas had gid te 
a prohibition to ſtay the proceedings in the faid ſuit, being beau! in th 


court chriſtian before che vicechancellor, the record mentioned, that onay 
| the 
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granted. And ſo it was prayed here, becauſe this action was but perſonal, 
that they might have cognizance thereof. But all the court denied 


ave an habere facias pofſeſſionem, and thereby he that hath a freehold 
may be put out of poſſeſſion : and it is not like the record ſhewn: for 


the defendant, being head of Exeter college in Oxford, pleads the privi- 

lege of the univerſity, and that he ought to be ſued in the vicechancellor's 

court in Oxford only, But his plea was overruled : for that matters f 

treehold are excepted out of the patent to the univerſity; and their 

court can at beſt have but a lame juriſdiction as to lands in Cornwall 

VVV! ) . 

H. 35 & 36 C. 2. Draper and Crowther. A bill was brought, ſetting 

forth a contract under feal with the defendant, for making a leaſe of cer- 

tan lands in Middleſex, and to have execution of the agreement. The 

defendant pleaded the privileges of the univerſity, to procced in all quar- 

rels in law and equity, except concerning freehold ; and concluded to the 

juriſdiction of the court. But lord keeper Guilford overruled the plca, 

decauſe in this caſe the univerſity cannot ſequeſter lands in Middlex, and. 

% can give no remedy : and the carrying this agreement into exccution 

toucheth the freehold. 2 Ventr. 362. . fn 

T. 12 An. Aldrich and Stratford. A bill in chancery being brought, 

bor a diſcovery of the perſonal eſtate of Dr Aldrich deceated, and an in- 

junction granted thereupon; the univerſity of Oxford claimed cognizance 

of the cauſe, for that both plaintiff and defendant were ſcholars of the 

umverſity. Upon hearing counſel ſeveral times, and view of charters, 

and the ſtatute of the 13 EL and precedents, Harcourt lord chancellor 

ordered the bill to be diſmiſſed, and allowed an excluſive cognizance in 

cquity, touching c<aizels, to the univerſity. Vin. Univerlity. K. 13. 
5. 7. 6 M. Philips and Bury. The plaintiff brings an cectment againſt heiner the 

the defendant for the rectory houſe of Exeter college in Oxford, and de- king's courts. 

clares upon a demiſe to him by John Painter, being now made rector, my tigte. 

upon the deprivation of Dr Bury. Upon the general ib ue pleaded, eee 
ro 18. 11. tu N 2 : v 9492 ri rev det Rn 

Jury find a ſpecial verdict, They find that Excter college in Oxford (50 appointed. 
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the rectors and ſcholars of which the rectory houſe appertaineth) we 
incorporate by letters patents of queen E lizabeth, by the name of 
tutes of the college; they find one which appoints the biſhop of Ege. 


ter and his ſucceiſors to be viſitors, but that he ought not to vift e 


continue ger than three days; they find alſo another ſtatute, which 


, ; 
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lows for incontinency or other offences there ſpecified : The jury nd fur. 
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eq 3 


founded by Walter Stapleton biſhop of Exeter, for a rector and a cer 
tin number of fellows : That the rector and fellows are a body poi, . 


*£1 
re - 


tor and fellows of Exeter college in Oxford : They alſo find divers 


4 
ia 


officio but once in five years ( unleſs he be requeſted” by the rector an! 
tour of the ſeven ſenior fellows), and that this viſitation ought not to 


enables the viſitor to deprive the rector, if he obtain the concurrent fn 
of the feven ſenior fellows, in caſe the rector miſbehave hin clk, th 
find another ſtature which enables the rector to deprive any of t 101 
ther, that the defendant Dr Bury was made rector of Exeter college in 
the year 1689: That he, upon the 16th of October in that year depri. 


ved Mr John Colmer, one of the fellows, for incontinency : I hat John 
 Colmer entred his appeal with the biſhop of Exeter, viſitor of the col. 
lege; who, after having heard his appeal, ſent his chancellor in March 


1090 with him to the college to reſtore him: That the rector and th: 
{even ſenior fellows denied to give him admittance : "They find, that Ne 


biſhop of Exeter iſſued his citation, for appointing a viſitation the 16t 


of June following; which citation was fſeryed upon the defendant, they 


rector, by Webber : That the biſhop upon the 16th came to the coll ge, 

where he found the gates of the college ſhut againſt him, ſo that he 
could not obtain adtniſſion: That the biſhop then and there ac 
miniſtred an oath to Webber, concerning the ſervice of the cita. 


tion: They find, that upon the 20th of July in the ſame year, the bi 
#hop iſſued another citation. for appointing a viſitation to be held the 


24th following : They find, that upon the 24th the biſhop held a vi- 


firation : That upon the 2 th he ſuſpended five of the ſeven ſcnior 


fellows for contumacy : That upon the 26th, with the conſent of the 


then ſeven ſenior fellows, he deprived the defendant then rector for 
cContumacy: iat Mr Painter was then made rector, and entred in the 
premiſſes, and demiſed to Philips the plaintiff for a term of years, wiv 
entred; and that the defendant entred upon him, and that the 2 


brought this ejectment. After ſeveral arguments at the bar in this ca! 
the court of Cn bench were divided ; in opinion; the taree 10195 


Judges, Gregory, Giles Eyre, and Samuel Eyre, were of opinion that 
judgment ought to be given for the detendant ; Holt chief juſtice, on 


the contrary, "held that 1t ought 1 to be given for the plaintiff. The prit- 
cipal and leading point in this caſe was, whether the court of kings 
bench had any juriſdiction to examine into the proceedings of the vill 
tor of the college, and to give relief to the party opprefled by them 


The three judges who argued for the defendant, reſolved, that to the 


king's bench belongeth authority, not only to correct errors in judicial 


proceedings, but other errors and miſdemeanors extrajudicial tending 5 
t | 
1 


he oppreſſion of the ſubject; for which they rehed on Bagge's caſe, 
1 Co. 98. They alſo held, that a college is a temporal or lay corpora- 
tion, of the ſame nature with an hoſpital. And they took the difference 
n Bogze's caſe, that if a layman be patron of an hoſpital, he may viſit it, 
and Cepoſe or deprive (upon good cauſe) the maſter z but if he deprive 
him without juſt cauſe, and by colour thereof the maſter be ouſted, he 
all have an aſſiſe; becauſe the common law will not permit any perſon 


and B, and his intent was, that if any difference ſhould ariſe between 
them about the lands, it ſhould be determined by C, without proceſs . 
this appointment would be vain, and the party grieved might have his 


which in any manner may tend to the ſupport of arbitrary power; and 
for this reaſon will not permit the viſitor to be without controul. And 


whole matter-being found ſpecially) to examine and correct the erroneous 
proceedings (if ſuch they were) of the viſitor. But they agreed, that if 
 Coveney's caſe, Dyer 209, Holt chief juſtice, on the contrary, for the 
tuted for publick government, the other for private charity. The for- 
enabling their members to purchaſe implead or be impleaded, yet they 
dent to the creation: And theſe ſorts of corporations are not ſubject to 


mon laws of the realm; and by them they have their maintenance and 


viſitor whom he appoints, and to no others. And if the founder hath 
not appointed any viſitor, then the law appoints the founder and his 
_ heirs to be viſitors. For viſitation (he ſaid) was not introduced by the 


the common law is, to judge according to the ſtatutes of the college, to 


And from him, and him only, the party grieved ought to have redreſs, and 
an him the founder hath repoſed ſo intire confidence that he will ad minis: 
ter juſtice impartially, that his determinations are final, and examinable 


the maſter of an hoſpital be deprived by the patron without jult caule 
de may have an aſſiſe, and that a college and hoſpital are of the ſame na- 


You. I. n | but 


_ orieved to be without remedy. And tho? the founder had an abſolute 
power over his foundation, yet he could not exclude the juriſdiction f 


remedy by the law. Beſides, that the law will not allow any cuſtom, 
for. theſe reaſons they were of opinion, that they had here juriſdiction (the 
the ordinary deprive a maſter, who is eccleſiaſtical, without juſt cauſe, he 
ſhall not have an aſſiſe, becauſe he hath other remedy by appeal; as in 
plaintiff argued, that there are two forts of corporations; the one conſti- 
mer, being duly created, altho there are no words in their creation for 
may do all theſe things, for they are all neceſſarily included in and inci- 
any founder or viſitor or particular ſtatutes, but to the general and com- 
ſupport. But the latter ſort of corporations, which are conſtituted for 


prwate charity, are intirely private, and wholly ſubject to the rules 
_ laws ſtatutes and ordinances which the founder ordains, and to the 


canon law, but of neceſſity was created by the common law. Parronage 
and viſitation both riſe from the founder; and the office of the viſitor by 


expel and deprive upon juſt occaſions, and to hear appeals of courte. 


no other court whatſoever. As to the objection of the other fide, that 


"ue; he agreed, that a college and hoſpital were of the ſame nature; 


$41 


but as to the objection that the maſter may maintain an aſſiſe, ke anſyer. _ 

ed, that the maſter could not maintain an aſſiſe, becauſe he is ner {gle 

| es ſeiſed; and of that opinion (he ſaid) Hale chief juſtice had been often 
* „ heretofore: and for this reaſon he denied the opinion in Coveney's and 
5 EO Bsagge's cafes to be law, as Hale chief juſtice had done before: beſides 
$8 WE that theſe caſes are grounded upon an error; for they rely upon the 
'Y | 8 Af. 29, 30. for warranting that opinion, where in truth the fm 
=o e doth not warrant any ſuch opinion. Upon the whole, he concluded, that 
« — ttzhis college was a private corporation; that the founder having created 
=. the biſhop viſitor, the juſtice of his proceedings was not examinable in 
Wi | this court, or in any other; for which reaſons he was of opinion, that judo- 
ment ought to be given for the plaintiff. But the three other juſtices be. 

ing of a contrary opinion, judgment was entred for the defendant. I 
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Roym. 5. 4 Mod. 100. ,, V5 | 
Upon this a writ of error was brought in parliament; and the judg- 
ment was there reverſed. In the argument whereof, biſhop Stillinglect 
{ſpoke to this effect: That this abſolute and concluſive power of viſitors, 
is no more than the law hath appointed in other caſes, upon commiſſions - 
of charitable uſes: that the common law, and not any eccleſiaſtical ca- 
nons, do place the power of viſitation in the founder and his heirs, un- 
leſs he ſettle it upon others: that altho* corporations for publick go- 
vernment be ſubject to the courts of Weſtminſter hall, which have no 
particular founders, or ſpecial viſitors; yet corporations for charity, 
founded and endowed by private perſons, are ſubject to the rule and go- 
| i vernment of thoſe that erect them: but where the perſons to whom the 
13 „„ charity is given are not incorporated, there is no ſuch viſitatorial power, 
19 : becauſe the intereſt of the revenue is not inveſted in them; but where 
they are, the right of viſitation ariſeth from the foundation, and the 
= founder may convey it to whom and in what manner he pleaſeth ; and 
1 the viſitor acts as founder, and by the fame authority which he had, and 
N CConſequently is no more accountable than he had been: that the king 
by his charter can make a ſociety to be incorporated, ſo as to have the 

rights belonging to perſons, as to legal capacities: that colleges, altho 
founded by private perſons, are yet incorporated by the king's charter; 
5 but altho' the kings by their charters made the colleges to be ſuch in law, 
1 „ Z that is, to be legal corporations, yet they left to the particular founders 
9 | authority to appoint what ſtatutes they thought. fit for the regulation of 
them. And not only the ſtatutes, but the appointment of viſitors was 
left to them, and the manner of government, and the ſeveral conditions, 
on which any perſons were to be made or to continue partakers of thei 
bounty. But that which is particularly to be obſerved is, that the 
founders of: colleges did take ſpecial care to prevent, as much as poſſible, 
all law ſuits among. the members of their ſocieties, as moſt deſtructive to 
the peace and unity of their body, and the tranquility neceſſary for the 
| ſtudies; for they knew very well, that if any encouragement were ge 
do ſuits at law, thoſe places would in time become nurſeries for attorn'c? 
and ſolicitors, which would pervert the main deſign of their Fung 


Colleges. ES 
Walter de Merton, the firſt founder of a college in Oxford with reve- 
nues to ſupport it, took ſuch care about this, that he puts the caſe in 


apt to complain when they ſuffer, and to endeavour one way or other to 


tending parties), therefore to prevent theſe miſchievous conſequences, he 
puts a chapter in on purpoſe in his ſtatutes, that if ſuch a cafe ſhould 
happen, nulla actio, nullum juris remedium canonici vel civilis habeat, And 


peal is allowed, nor any remedy juris aut fat, If the ſtatutes did allow 


may make uſe of them, within thoſe bounds which the ſtatutes allow : 
but here it is otherwiſe, for the perſons deprived are bound to acquietce 


the college more than their own. And the true account (he ſays) of ſuch 


tion, one Dr Withrington, fellow of Chriſt's college in Cambridge, was 
' deprived of his fellowſhip by the maſter and fellows; he appealed to the 
F King's bench, and craved a mandamus: to be reſtored. In the arguments 
in that cauſe, one of the learned judges of that court affirmed, that the 


time of CromwelPs uſurpation. And that was the cafe of one Hern, 
who obtained a mandamus to reſtore him to a place he was deprived 
of in the univerſity, when Glyn was chief juſtice. And the reaſon given 


% * 


Canterbury was local viſitor, and there was then no archbiſhop. After 
this, in the year 1655, one Craford made application to the king's bench, 
to be reſtored to the place of ſchoolmaſter in Cambridge, of which he 
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and Caius college; and upon ſeveral arguments it was denied; and re- 


= 8 


referred to the chancellor and others. And ſo the court of king's bench, 
m Dr Withrington's caſe, declared he could have no reſtitution from 
thence ; becauſe his appeal lay to the proper viſitor, who was del com- 
"arias, that is, the law truſted him with the diſcharge of his duty. In 
dle 14 Car. 2. Dr Patrick was choſen maſter of queen's college in Cam- 
bridge, by a majority of fellows; but another was admitted; upon which 
he appeated to the king's bench : but ſome of the Judges ſaid politive- 
7, that no writ ought to have been ever granted upon differences in col- 
leges, and that the appeal lay to the local viſitor, and not to the Eing's 


Nas no ſpiritual corporation, but the declaring of a maſter was a tempo- 
= thing; notwithſtanding, the chief juſtice declared, that it would ſhake 
the whole government of colleges, to give remedy in that court. In the 22 
Car, 2. one Daniel Appleford was deprived by the local viſitor, of tis 

3 . eee e 17H ; =. pee 


his ſtatutes, of a warden's being deprived; and knowing that men are 


be reſtored (which cauſeth great heats and animoſities among the con- 


ſo in the ſtatutes of Exeter college, it is expreſsly mentioned, that if the 
rector be deprived by the commiſſary, he may appeal to the biſhop as 
viſitor ; but if he be deprived by the viſitor himſelf, then no farther ap- 
of defenſiones legitime, as thoſe of Magdalen college do; no doubt they. 


in the ſentence paſſed upon them ; and that, with regard to the good of 


cauſes firſt comipg into Weſtminſter hall was this: Soon after the reſtora- 


firſt precedent of that kind was not above ten years before, during the 


was, becauſe there was then no ſpecial viſitor for the archbiſhop of 


was deprived by the proper viſitors, the maſter and fellows of Gonville 


tolved, that no writ of reſtitution ſhould be granted; but the matter was 


inch : It was then urged, that it was a matter of freehold, and that it 
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place in New- College: He brings the matter to me! King's bench 
the lord chief juſtice Hale then ſate: The caſe was argued by le ary 
_ counſel on both tides : But the lord chief juſtice faid, If there be : 


_ finally, the biſhop obſerved, that altho? it be very poſſible for a viſitor t | 
go beyond his bounds (for none are infallible), yet if ſuch a cecbe. 
put, it is better that one perſon ſuffer, than that the diſcipline, govern 


2 Sil. 6; Dale of Exeter college. 


but becauſe no viſitor was ſet forth in the return to the mandamus : 2 
will appear from the reports both of lord Raymond and Sir John Strange, 
upon the different arguings of that caſe in the court of king's bench, | 
| The caſe was thus: 


vinity, and doctor of divinity. To this they return, that the univerſity 
of Cambridge is an-ancient univerſity, and a corporation by preſcription, | 
_ conſiſting af a chancellor maſters and ſcholars, who time out of mind 


cauſes have uſed to deprive : That time out of mind there hath been a 
all civil cauſes, where one of the parties is a member of the univerſity ; ; 
And that queen Elizabeth, by letters patent bearing date the 26th daf 
of April in the third year of her reign, granted them « cognizance of p:eas 
and to be a court of. record: That in the 13: Eliz. this and all oth: 


| Charters of the univerſity were confirmed by act of parliament: That - 


uſage of the univerſity, before Thomas Gooch, D. D. then vicechancet- 


the univer lity, a proceſs iſſued to Edward Clark the beadle, to compel 


unſtatutable, and that he would not obey it; that he took the Þ! -ocels 


Colleges. 
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diction in the viſitor, and he hath determined the matter, how WI v. 
get over that ſentence? and at this rate (he ſaid) we may examine all 
tuſpenſ ions and deprivations, and ſo where will there be an end? And 


ment, and peace of the college be in danger of being e defiroyed, 


"And the fame doftrine appears to have been held and Admits, in Dr 


Bentley's caſe; for albeit the court did proceed to take cogniſance in that. | 


cauſe, yet it was not for that they would interfere with che viſitor's power, 


7. 9 Geo. The king againſt the. chancellcr maſters 3 ſcholars: of the | 
univerſity of Cambridge. Mandamus to reſtore Richard Bentley to his | 
academical degrees of batchelor of arts, maſter of arts, batchelor of d di- 


have had the government and correction. of the members, and for th 
encouragement of learning have conferred degrees, and for reaſonable 


court held before the-chancellor or vicechancellor, for the determining ei 


'O 


a court held the twenty third day. of September 1718, according to tt! 


lor, one Conyers Middleton, D. D. a member of the univerſity, levies 
a plaint in debt for 41 6s againſt the ſaid Richard Bentley, and pre: 
ed proceſs againſt him: That thereupon, according, to the cuſtom 0 


the faid Richard Bentley to appear at the next court: That before tis 
return, the beadle waited upon the ſaid Richard Bentley at his lodging 

within the juriſdiction, and ſhewed him the proceſs, and ſerved him wit! 
it; and upon diſcourſe between them concerning the proceſs and bi 
vicechangellor, Bentley contemptuouſly ſaid, the proceſs vas illegal an 


out of the hands of he” beadle, ſaying the vicehancellor was not {1s 
judge 


Colleges. 

judge” and that he acted fooliſhly : That at the next court, held the 3d 
of October 1718, Middleton, appeared, and declared in debt for 41 6s; 
and the regiſter of the court exhibited a depoſition of the beadle touching 
the contempt 3, which being read, the ſaid Richard Bentley, according to 
| the uſage of the univerſity, was ſuſpended from all his degrees: That 
time out of mind there hath been a cuſtom, for the chancellor or vice- 
chancellor to ſummon a congregation, conſiſting of ſuch and fuch parti- 
cular members, Who are ſpecified in the return; who have uſed to exa- 
mine and determine all matters relating to the univerſity, and to take 

ö away degrees for contumacy or other reaſonable cauſe: That a congre- 
_ gation was held the 17th of October 1718, when the vicechancellor de- 
clared this whole matter to them, and deſired their judgment upon it; 
after which, having read the depoſition and the ſeveral acts of court, the 


| aid Richard Bentley by judgment of the congregation aforeſaid was de- 


graded : That he has not yet ſubmitted himſelf to the authority of the 
ſaid univerſity: And therefore that for theſe cauſes (ſaving the authority 
of the univerſity) they cannot reſtore him. VVV e 


It was argued by Cheſhyre ſerjeant for a peremptory mandamus ; that 
the return was inſufficient for the uncertainty in divers inſtances ; that de- 
privation of academical degrees is now become a matter of great conſe- 
_ quence, becauſe there are many preferments and privileges which by act 
of parliament can only ſubſiſt in dignified clergymen, ſo that thoſe degrees 
which at firſt were only titles of honour, do now affect men in their tree- 
holds and poſſeſſions ; that the cauſes alledged are none of them ſufficient 
to warrant a. ſuſpenſion  . that if they were ſufficient, yet that the pro- 
cceding it ſelf was illegal, and particularly becauſe here was no notice 
given to Bentley, to come in and defend himſelf againſt the charge of 
_ contempt; that if the vicechancellor's ſuſpenſion. was legal, yet the de- 
privation by the congregation was not ſo, not only becauſe allo in this 
cafe there was no ſummons to appear before the congregation, but like- 
wiſe becauſe the accuſation was not made out to them in a proper ie 
ner, being. only upon the narration and report of the vicechanccllor. 
On the other hand, it was argued by Comyns ſerjeant, for the uni 
_ verlity; that the nature of the proceeding at the ſuit of Dr Middleton, 13 
no more than an outlawry.or excommunication, to compel the appearance 
of the party; that the return amounts to ſhewing.2 juriſdiction to Bold 
pPlea, an action properly inſtituted againſt him, his contempt to the court, 
tor which he was ſuſpended, and afterwards upon his non-fubniiſſion de- 
rived; that it is true, degrees in the univerſities were firſt introduced to 
courage learning and learned men, but then it is no conlequence that 
it learned men miſbehave themſelves they may not be ſuſpended or de. 
brived; that it is agreeable; to the methods both of the common and 
avi law courts, to puniſh contemptuous words, without calling in the 
Party, and giving him an opportunity to commit the like a ſecond time, 
that the method of - the whole preczeding, both as to the ſuſpenſion, anc! 
What Was done by the congregation, being according to tlic mn of. 
| FFF the 
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common law proceedings. 


to the gentleman who 1s deprived, but likewiſe as it will affect all th 
members of the univerſity in general. I think the return hath fully jug; 
filed vs in ſending the mandamus, as it ſhews that the power of the vice. 
chancellor and the congregation is only to deprive for a reaſonable cauſe, 
and as it is not pretended there is any vilitor, or any other juriſdiction 29 
examine into the reaſonableneſs of the deprivation, but that of this court 
It is the happineſs of our conſtitution, that to prevent any injuſtice, ng 


hends himſelf to be aggrieved, he hath another court to which he can. 
reſort for relief; for this purpoſe the law furniſheth him with appeals, 
che party ſhould be remedileſs, it was become abſolutely neceſſary for this 
court to require the univerſity to lay the ſtate of their proceedings be- 
fore us; that if they have erred, the party may have right done him, ot 


confirmed. As to the proceeding againſt Dr Bentley, it muſt be agreed, 


for it: he is not to arraign the juſtice of the proceedings out of court, 


vicechancellor acted fooliſhly, it was what he might have been bound 
: the vicechancellor : they ſhould have adjudged all the facts again, and 
have averred, that the deprivation was for them: whereas the ſaying, 


in this caſe. | 
_ Powis juſtice aſſented. 


Colleges. 
their own courts, is right, altho' it may not tally with the method oft 
Pratt chief juſtice : This is a caſe of great conſequence, not only 4; 


. 
* 


man is to be concluded by the firſt judgment; but that if he appre. 


with writs of error and falſe ſudgment: and leſt in this particular cat 
He judg  [ 


if they have acted according to the rules of law, that their acts may be 


that the vicechancellor had cognizance of the cauſe, and fo the ſuit was 


well inftituted againſt him. I muſt likewiſe take the proceſs to con- 
pel an appearance to be regular, being averred to be according to the 
courſe of that court. As to Dr Bentley's behaviour upon being lerve 


with the proceſs, I mult ſay it was very indecent; and I can tell him it 
he had ſaid as much of our proceſs, we would have laid him by the hee!s 


before an officer who hath no power to examine it. When he ſud the 


over for to his good behaviour; but I believe it is alſo eſtabliſhed, that 
ſuch a behaviour will not warrant a ſuſpenſion or deprivation. I cannot 
think the evidence of this contempt was ſufficient : it doth not appear tio 
have been upon oath, as it ſhould have been. But be theſe matters how 
they will, yet ſurely he could never be deprived without notice. I do not _ 
obſerve but it is a total deprivation, and not temporary only, as was ſaid 
at the bar. As to the proceedings before the congregation z it doth not 

appear they reheard the matter, any otherwiſe than by the relation t 


that for theſe cauſes they deprived him, amounts to no more than that 
the vicechancellor told them fo. The vicechancellor's authority ought to 
be ſupported, for the ſake of keeping peace within the univerſity ; but 
then he muſt act according to law, which I do not think he has done 


Eyre juſtice : The univerſity, unleſs they had a viſitor, are ceftainiy 
accountable to this court. As to the deprivation, I am not ſatisfied, chat 
for a contempt to the vicechancellor's court, the congregation (which is 

TX | Cs | 5 anothef 


Colleges. 

znother court) can deprive: for it is not a contempt to the univerſity in 
Eo .oneral; and it is not {aid in the return, that for contempts to the vice- 
chancellor the congregation can deprive. Every court hath a power to 
puniſh contempts to it {elf ; but 1 never till now heard of one court's 
reſenting a contempt to another. But ſurely for a contempt they cannot 
Tho' the vicechancellor had juriſdiction in this matter, yet in virtue of 
our ſuperintendency over all inferior juriſdictions, we mult take care he 
doth not abuſe his authority. Thus we do prohibit the ſpiritual courts, 
till they give a copy of the libel, in all caſes within their juriſdiction. _ 


thing; but without that, they muſt ſubmit to the judgment of this court; 
which is no more than exempt juriſdictions (as, the county palatine, 


which hath jura regalia) do. A deprivation can never be the proper pu- 


graduates. I think the behaviour of Dr Bentley was a contempt, for 


any account the univerſity can deprive a man of his degrees; becauſe he 
is in from the crown, whence tae power originally flows. Beſides, the 
objection fon want of notice can never be got over. The laws both of 


has Ay... „ - 


Reeve for a peremptory mandamus, that indeed if the univerſity had re- 
turned that the king was their viſitor, as they might have done, it would 
haye put an end to the diſpute here; but not having returned that they 
had a viſitor, if it appears by the return that the proceedings in the uni- 
verſity have not been agreeable to the rules of juſtice, a peremptory 
mandamus ought to iſſue : That when degrees in the univerſity are con- 
ferred upon a perſon, he hath thereby a freehold in them, and wilt 


acts of parliament, of which this court muſt take notice: That as to 
ſhall intromit; this is no more than a grant of cognizance of pleas ex- 


provided relating to ſuch fort of grants, by which the courts above are 
not deprived abſolutely of juriſdiction: for if an action 15 commenced 
in this court againſt a ſcholar of the univerſity, the univerſity may claim. 


parliament, and if they make their claim properly and in time it mult be 
allowed, and the proceedings here will be ſtopt; but if the univerſity 
doth not make their claim the firſt day, this court will proceed not- 


Ferne and Manners, where an action upon the caſe was brought againſt 
the defendant, a member of the univerſity, inhabiting within their ju- 
nidiction 3. the bill was of Eaſter term 11 An. and the defendant had 


_ deprive : or if they could deprive, it can never be done without notice. 


Forteſcue juſtice : If they had returned a viſitor, it would be ſome- 


niſhment for a contempt ; becauſe it cannot hold in the caſe of under- 


which he might be bound to his good behaviour, as it was out of 
court. There is another thing conſiderable in this cafe, whether upon 


| god and man do give the party an oppotunity to make his defence if he 


Afterwards, H. 10 Geo. This caſe was argued a ſecond time, by Mr 


be intitled to ſeveral privileges and advantages annexed to. them by 
the clauſe in queen Elizabeth's charter, that no other juſtice or judge 


_ clufive of other courts, and muſt be governed by the rules the law hath: 


cognizance of the plea by virtue of theſe letters patent and the act of 


© 


_ withſtanding this grant; and fo it was held, H. 11 An. in the caſe- f 
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return conſiſteth of two Parts; | firſt, the lulpenhion by the vicech zanccllor 


Colleges. 


An imparlance til the firſt day of Trinity term folle lowing; after r which, 


and before plea pleaded, the univerſity of Cambridge by the at ny 
demanded cognizance, and ſet out the letters patent and act of parlia. 
ment before mentioned; and the claim was diſallowed, becauſe it was 
not made the firſt day; and they held, that the act of parliament in thi; 
caſe made no difference, becauſe it confirmed this franchife only as jt 


Was granted, namely, a grant of excluſive cognizance, but the claim f 


it muſt be according to the rules of the law. He admitted, that tle 


facts ſet out in the return were contempts to the vicechancellor's court. 
Which they might have puniſhed, if they procetded according to the 


rules of law. He {aid, that court was a court of record, and there. 
Fore might have ſet a fine, and impriſoned the party till it was paid, which 


25 a proper puniſhment. for a contempt ; but that ſuſpenſion 3 15 nt a Pro. 
per puniſhment for a contempt: That a corporation cannot ſuſpend a 
member of their body, for a contempt co one of their courts; and if | 

they had returned a cuſtom to ſuſpend for a contempt, it would be an un. 


reaſonable cuſtom, and void: Thar altho' the return is, that they may 

deprive for a reaſonable cauſe, yet here is no reaſonable cauſe; for it can. 
be reaſonable for the congregation to degrade for a contempt or contumacy 
do another court; and it is not faid that he was guilty of contumacy to the 


congregation: And beſides, that it came very odly before the congrega- 


tion; for it did not come by way of appeal, but by the vicechancellor' 


-narration or report. But he relied upon it, that there was a fatal fault in 


the return, which couid not be anſwered ; which was, that it did not ap: | 
| pear the doctor was ſummoned, or had notice of theſe proceedings again 
Him, ſo that he had no opportunity | to make his defence; and to condemn . 

.a perſon without hearing him, or giving him an opportunity of defendng 


_ Himſelf, is contrary to natural juſtice, and ſuch Proceedings: have been al 
ways held illegal and void by this court. 


York, attorney general, on the other ſide argued for the 1 


He faid, as to the point of want of ſummons, he did admit, unleſs this | 
cCaſe e f be diſtinguiſhed from the caſes of members of Corporations, t 


would be againſt the univerſity. The caſe, he ſaid, was of great conſe- f 


quence; becauſe the franchiſes and privileges of the univerſity were 
concerned on the one hand, and the rights and liberties of the members 


thereof on the other. He ohiferved. that there were two general queſtions 


in this caſe: The one, whether a writ of mandamus wil lie, to reſtore 5 


Dr Bentley to his academical degrees; the other, whether the cauſe of 
depriving the doctor of his degrees, ſet out in the return, is ſufficlem, 


and the return good. As to the former, he ſaid, that the court having 


already determined that the writ of mandamus was good and did well le; 
he would acquieſce under that determination: but as the other fide had 


agreed, that if the univerſity had returned a viſitor, it would have put a! 
end to this mandamus; fo he could not but obſerve, that if there vs 


viſitor, if the doctor was aggrieved by theſe proceedings of the untverſig, 
he might have made his application there. As to the ſecond point, the 


out, | 


Colleges. 
gurt; and ſecondly, the degradation by the congregation. As to the 
former of theſe, namely, the validity of the ſuſpenſion by the vicechan- 
(ellor's court; it was objected. (he obſerved) that Dr Bentley was not 
ard in that court againſt the contempt, and that it is againſt natural 
juſtice a man ſhould be condemned without being heard: Unto which he 
antwered, that it muſt be admittec there was no neceſſity that Dr Bentley 
ſhould be actually heard; but if he had an opportunity to be heard. 
chat would be ſufficient; now he had an opportunity to be heard; tor 
he was ſerved. with proceis to appear at the next court, and if he had 
paid Obedience to that proceſs, he had heard the charge againſt him, 
againſt which he might have made his defence: That there was no ne- 
cCeſſity to iſſue out a jummons, or to gie him new notice, to come and 
aver the contempt; for if a perion commits a contempt to this court, 
or to the court of chancery, by deciaring he will not obey the proceſs of 
the court, by beating an officer executing the proceſs of the court, or 
by ſpeaking reflecting or contemptuous words of any of the judges, 
upon an affidavit made of the fact, he will be committed, without hear- 
ing him; for it is looked on to be a vain thing, when he hath committed 
a contempt before, to make a rule of court to give him an opportunity 
of committing a new contempt againit it. This is the rule in this court, 
and in chancery; and it is alſo the rule in the canon and civil laws. 
And that is conſiderable in this caſe, becauſe the proceeding of the vice- 
chancellor's court is according to thoſe laws. By the civil law they may 
Proceed againſt a contumacious perſon, without any new citation. And 
the proceedings in the vicechancellor's court being according to the rules 
of the civil law, tho? this court ſhould examine them, yet they mult be 
examined according to the rules of that law. The cauſe of ſuit was 


© within the juriſdiction of the vicechancellor's court, and this was a con- 
Fo tempt in that cauſe; and if that court had a juriſdiction, all the objec- 


tions as to the irregularity of the proceedings will be out of the caſe. 
Their proceedings are confirmed by the queen's letters patents, as far as 
the could do it; but the crown cannot erect a court to proceed accord- 


ning to the civil law by charter, therefore an act of parliament was necef- 


lary : an act accordingly paſted, to confirm the letters patent, in which 5 

letters patent the excluſive words are exceeding ſtrong, as well as the con- 
firmation of all their liberties and privileges. But it hath been objected, 

that it is not enough to ſay, Dr Bentley was ſuſpended according to the 
cuſtom of the univerſity, but there ought to be a cuſtom particularly ſet 

out for that purpoſe: To which he antwered, that in proceedings in in- 
ferior courts, it is always allowed to ſay, they were according to the cuſ- 
tom of the court. As to the objection, that ſuſpenſion from the acade- 
mical degrees, is not a proper puniſhment for a contempt to a court; he 

awered, that by the rules of the civil law it is the only proper puniſh- 

ment. And it is like an outlawry in the temporal courts ; it is to com- 
pel the party to come in and anſwer; and upon his doing that, the ſuſ- 
penſion is taken off, And theſe degrees cannot properly be called tree- 
holds, nor civil temporal rights: they were originally only in nature of 
ences to profeſſors in ſeveral profeſſorſnips, and are now titles of diſ- 
Vol. I. 55 tinction 
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crown. If the crown erects an univerſity, the power of conferring «| 


"' 
chancellor maſters and ſcholars, that they, to wit, the chancellor malters 
and ſcholars, which is the whole body of the univerſity, and their loca 


5 1 Colleges. 
tinction and precedence. The power of granting degrees flows from de 


Trees is incident to the grant. Some old degrees the univerſity hath 


abrogated, ſome new ones they have erected; and they are taken notice 


of in acts of parliament for collateral purpoſes z and tho? the acts hay. 


annexed collateral privileges to them, that will not alter the nature or 


them, nor take away the power the univerſity had over them before. It 


_ doth not follow, that if temporal rights are annexed to theſe degrecs, 
_ the univerſity would be deprived of their power of degrading, K 
- biſhop hath a freehold in his biſhoprick, and a right to fit and vote in 


parliament; yet he may be deprived by his metropolitan. And if courts 


have a juriſdiction and power to proceed by rules different from the com- 


mon law; this court will not examine into the regularity of their Pro- 


ceedings on 2 mandamus. And therefore if a mandamus is granted ry 
_ reſtore a fellow of a college; if they return a viſitor, tho' his ſentence | 
hath been irregular, it is not examinable here. So if the eccleſiaſtical 

court excommunicate a perſon without a citation; this court will nor 
grant a prohibition, but the party muſt appeal. When a prohibition i; 
granted to the vicechancellor's court, for not granting a copy of a hbel; | 
that is by reaſon of the expreſs words of an act of parhament. And 
if an act of parhament ſhould enact, that no certiorar ſhould lie, to re- 
move convictions of juſtices of the peace for ſuch and ſuch offences; 
tho' the juſtices ſhould convict ths party without ſummoning him, 0 
_ certiorari would be granted by this court, to remove ſuch a convictien. 


3 


As to the objection, that by this means the vicechancellor's court would _ 


have an uncontrolable juriſdiction without appeal, and that it is unreafon- 
able a man ſhould be concluded by the firſt determination; he anſwered, 
that an appeal lay from the vicechancellor's court to the congregation. | 


And then as to the degradation by the congregation ; he ſaid, that the 


hole proceeding againſt Dr Bentley ought to be conſidered as the act of 


he court of the univerſity. For by the letters patent the grant is to the 


tenentes, ſnould have cognizance ; and therefore the congregation are to 


be conſidered as the judges of the court, and the vicechancellor only a5 


their official; that the court uſually held before the vicechancellor, might 


be held before the congregation ; that by the civil law, where there is 4 


commiſtary, he hath only part of the juriſdiction, the reſt remains in the 
ordinary, and that the ordinary may proceed upon a report made by ls 
official. So here, the congregation might proceed upon the report of 
the vicechancellor, which in this caſe he made to them. As to the ob- 


jection, which he ſaid had been made, that if the degradation ſtood, 


Dr Bentley would be deprived of his degrees, without ever being heard, 


-withour proſpect of being reſtored ; he anſwered, that this was but in 
nature of a proceſs to compel Dr Bentley to appear; and that it i the 
general rule of all courts, and of all laws, that when the party comes 
and clears his contempt, he ſhall be reſtored : that this privilege of fut 


of pending 
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pending degrees, and degrading, was agreeable to the privileges which 
all other univerſities enjoyed; and that it was neceſſary, that univerſities 

ould have a ſummary method of proceeding. For which reaſons he 

| Mr Reeve, by way of reply, inſiſted, that tho? great ſtreſs had been 
| [aid upon the allegations in the return in its ſeveral parts, that the facts 
Fo were done according to the cuſtom of the univerſity, this was not ſuff- 


queen Elizabeth is, that the univerſity ſhould hold a court according to 
their laws and cuſtoms before that time uſed; therefore if they have a 
method of proceeding by the civil law, which hath been always uſed, 
that ought to have been averred ſpecially; and without it, this court can- 
not take notice of 1t under that general allegation, but muſt intend the 
proceedings are according to the rules of the common law. It is true, in 


ccedings are agreeable to the common law; but if the rules of the com- 
mon law are to be excluded, ſuch a cuſtom mult be {ſpecially ſet out. 


| congregation, and that the congregation is held before the whole body; 


congregation conſiſts of the chancellor or vicechancellor, or his locum 


the univerſity, 


On the 7th of February 1723, the lord chief juſtice Pratt delivered the 
opinion of the court, that the return was ill; becauſe ſince it is not ſnewn 
nm the return, that the proceedings in the vicechancellor's court or the 


tons; which cannot be done without ſummoning the party, and giving 


cannot now be diſputed; for want of doing which, the ſuſpenſion or de- 


yas granted. r error 

But altho' the king's courts may not interfere with regard to the pri- 
vate ſtatutes of the Jociety, as eſtabliſhed by the founder; yet as to the 
publick laws of the land, it ſeemeth that they may interfere, for over 


u the caſe of St John's college in Cambridge, M. 5 W. By the act of the 
. it was enacted, that if any governor, head, or fellow of any college 


E ien 


iniſted, the return was good, and that no peremptory mandamus ought 


cient to make the return good. For the grant in the letters patent of 


| caſes of inferior courts, ſuch an allegation is enough, becauſe their pro- 


the firſt is not alledged fo to be in the return; and as to the laſt, the 


 tenens, and the regents and non-regents, which is not the whole body of 


© congregation are according to the rules of the civil law, they muſt be in- 
© tended to be agreeable to the rules of the common law; and if fo, it not 
ppearing the party hath any redreſs by applying to another court, this 
court will reheve him, if he hath been proceeded againſt, and degraded, 
without being heard, which is contrary to natural juſtice. This caſe 
therefore will fall under the rules for removing of members of corpora- 


dim an opportunity of being heard. The caſes determined upon that 
Y head are fo numerous, and the rule ſo well {ettled and known, that it 


gradation cannot be ſupported. And therefore a peremptory mandamus 


or hall in either of the univerſities ſhould neglect or refuſe to take the 
*aths, for ſix months after the firſt day of Auguſt then next following, 


38 


And as to the objection, that the vicechancellor's court is part of the 


cheſe the founder could give to the viſitor no excluſive juriſdiction. As 
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ſuch gover nment, bead, or fellowſhip ſhould be void, 8 Several of tile 
_ fellows of that college had not taken the oaths purſuant to the ſtatute, 
and thereupon a mandamus was directed to Humphrey Gower, he; 
"of that college, ſetting forth the act, and that ſuch fellow: 
not taken the "oaths, and that they ſtill continued in their fello whit 

therefore by this writ they were commanded to remove the m, or to. h. a 
cauſe. They return, that the college was founded by Margaret counters. 

of Richmond; that the biſhop of F. ly for the time being was by her ap. 

2 
pointed Mater: and on their behalf it was objected, chat a- mandanns 

15 a remedial writ; that no precedent can be produced where it hath been 
_ granted to expel pertons, but always to reſtore them to places of which _ 

"they had been deprived ; and that it will not lie, where there is a !.cal 
and proper viſitor. Bur | lolt chief juſtice : The viſitor is made by 

the founder, and is the proper judge of the laws of the college; he 1 is to 
determine offences againſt theſe private laws ; but where the hy - the | 
land is ditobeyed, (as it is in this caſe) the court of king's bench will 
tale notice thereof, notwithſtanding the viſitor ; ; and the proper rewode 
to put the law in execution is by a mandamus. But the cauſe was ad- 

43 - Journed. And in the act of the 1 G. c. 13. for taking the oaths in like 
* manner, it is ſpecially provided, that the court of king's bench by man- 
A | _ damus ſhall compel a perſon to be admitted into a "place vacated for 
* | want of taking the oaths as aforeſaid. 4 Mod. 23 3. 3 

). OE 
g Return of a 6. T. 13 Goa I, The King R 22 "A mandamuis was or: anted, 
© viſitor by af. directed to the defendant as maſter of Peter-houſe college in the univer- 
wy teri. | ſity of Cambridge, to admit Thomas Rogers to a fellowſhip of that 5 
lege, upon an affidavit of his election. A motion was made to ſuperſede 
; this writ, upon affidavits of there being a viſitor, namely, the bit Top of 
= En Ely. But the court put the maſter to make a return, and refuſed to de. 
= e termine the point upon affidavits, Moro By other Party had no Oppor- 
LR tunity to right himfelf by an action. Str. 1 

Yiſtor muſt 7. Ti 6 Geo. 2. Beniley againſt the biſhop: of Ely. 8 probikicen 
parle bis Dr Bentley the plaintiff declar ed, that king Henry the eighth on the 19 tb 
1 Pre ober- of December in the 13th year of his reign founded Trinity college in 
0 | e Wil 1 he for- 
1 de prohibited. Cambridge, and that queen Elizabeth made a body of ſtatutes, tlie 
th tieth whereof is intitled De mag ftri ſi res exigal amolione ; and ſpeaking 
of the biſhop of Ely, there are the words corrigat, punial, expellet : tht 
| ke was cited to appear before the biſhop as ſpecial viſitor appointed by 
the ſaid 40th ſtatute of Elizabeth, to anſwer to ſixty four articles, which 
are inſiſted upon as violations of the ſtatutes, ſome of which are 10"; 
before the lait a& of grace,' and others of them are for ſetting thc M 
lege ſeal in conjunction with the fellows. The biſhop for a confultatio! 
ſets out a former ſtatute of Edæv. 6. in theſe words, viſitator epiſccſus, Hl.. 
3 enfis gil; and avers, that he is viſitor general, and as ſuch hath a right to 
A | | - proceed upon the articles. And on demurrer, after ſeveral argumente 


aq 


had. 


— 
„ 


theſe Points were ruled: 
Fut, 


ED INE ag ES 
— ——— — — 


5 where there is a viſitor free from any objection, yet here the two. offices 
being in the ſame perſon, he cannot viſit himſelf; and no caſe can be 
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Firft, that tho) ſeveral of the facts charged appear to be before the act 


- Gd 
I 
9 


of grace; yet they are not pardoned by that ſtatute, but are ſtill inqui. 
rable by the viſitor. There are two ſorts of corporations, one for publick 


government, the other for private charities. The former of theſe are 


governed by the common law ; but the latter is the creature of the foun- 
Q . . 


der, and governed by his private laws. Not that the particular perſons 
are exempted from the common Jaw, but the body in general is: and 


as theſe are private laws, they are in the nature of truſts, and the 


breach of them is no crime cognizable by the common law. The king's 
power of pardoning ariſeth from his having the executive power in him; 


and tho? in this caſe the king is founder, yer the breach of his private 
| ſtatutes are not crimes againſt the crown. The crimes pardoned are 
ſuch as are againſt the publick laws and ſtatutes of the realm; whereas _ 
| theſe are in the nature of domeſtick rules for the better ordering of a 


private family; in 8 „ F Winer 
Secondly, that tho' ſeveral of the crimes imputed to him, for violations 


of the ſtatutes of the college, appear to have been done by him in con- 
junction with others; yet that is no reaſon to exclude the inquiry of 


the viſitor. If a whole body join together in doing an unlawful act, 


they are ſeverally puniſhable in their natural capacity. 


Thirdly, that by the ſtatute of Edw. 6. the biſhop of Ely and his ſuc- 


ceſſors are appointed general viſitors ; it being Epiſcopus Ekenfis without 
any chriſtian name, which ſhall extend to the biſhop and his fucceflors 
without the words for the time being. j 


Fourthly, that tho? the three former determinations are in favour of the 


ſuit below, yet the prohibition ought to ſtand ; becauſe the biſhop hath 

not cited the doctor upon the foot of his general viſitatorial power, but 
as a ſpecial viſitor appointed by the 40th ſtatute of Eliz. which the 
court ſaid, he was not. For being before appointed general viſitor, there 
remained no farther power in the crown with regard to enlarging the 


viſitatorial power. They ſaid it was a queſtion they would not deternune, 
whether when the crown has given ſtatutes and appointed a vilitor, the 


ſucceſſor can any way alter or annul the former ſtatutes : the practice 
indeed has been otherwiſe ; but it hath never been determined to be good. 
For this laſt reaſon, they were all of opinion, that the prohibition ought 


1 „ 


Note, upon a writ of error in parliament, this judgment was reverſed ; 


and the lords went into the conſideration of the ſeveral articles, and as to 
ſome granted a protubition, and as to others a conſultation. Sr. 912. 


8. E. 1 Geo. 2. K. and the biſhop of Cheſter. Mandamus directed Caſe where a 


to the biſhop as warden of Mancheſter college, to admit a chaplain. perſon to be 


viſited hap- 
pens to be allar | 
viſitor. 


The biſhop returns, that by the royal foundation, be is appointed viſitor. 
And upon argument it was objected, that tho' a mandamus will not he 


thewn, where the founder hath once granted the whole out of him, and 
on ſuch a temporary ſuſpenſion it hath reſulted back. And by the court; 
| eee e 5 ir 


G3 
12 
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: ir 1s plain hie cannot vilit now, becaule his power 18 ſuſpended; ; and the 

e powers that may ceaſe, and revive, without inconvenience ; ſince there 

15 3 this court to reſort to. In a lay corporation, the founder and his heirs 
are vilitors; in a ſpiritual corporation, the juriſdiction is here, unleſs 
there be an expreſs viſitor appointed: the ground of our interpoſing | in 
this caſe is, that at preſent there is no other viſiratorial 1 in being 
And a peremptory mandamus was granted. Str. 797. WR 

Afterwards, an act of pa wriiament was made, 2 G. 2. 6. 29. impowering 
the ki ing to viſit the collegiate church of Mancheſter, during ſuch time a3 
the wardenſhip of the ſaid church is or ſhall be held! in commendam wich : 
the bllhoprick ef Sheſter. i 
Where it is 9. H. 30 6. 2. The maſter 3 ſenior fellows of St 2 rolls in 
pated Wie- Combridge, againſt the reverend Thomes Toddington, clerk. It was moved 
a perſon jn behalf of the maſter and ſenior tellows of the ſaid college for a pro- 
i= vititor or 
our ths bing's hibition 3 3 to prohibit the biſhop of Ely from proceeding as ſuppoſcd 
courts are to viſitor of the ſaid college, on an appeal promoted. Dy the laid Mr Tod: 
 4etermine it. dington for their not electing him fellow. — 

The ſuggeſtion ſtated, that the biſhop of Ely for the time e 1 
not viſitor of the ſaid college, as to ettions into fellowſhips or other Ih 
offices in the ſaid college, nor hath any viſitatorial power or juriſdiction 
_ wharſoever over the maſter and fellows of the laid college or any of them 
in that reſpeck: 

That by an indenture cripartite;- "made the 25th day of Oktober in the 
2d year of the reign of king Henry the eighth, between Sir Anthony 
Fitzherbert, knight, then one of the king's juſtices of his common pleas, | 
and John Key ton, doctor in divinity, and canon of the cathedral church 
of Saliſbury, on one part; the chapter of Southwell, on the ſecond part; 
and the then maſter, fellows, and ſcholars of the college of St John 
aforeſaid, on the third part; it was covenanted and agreed between the 
iaid parties, for them, their heirs and ſucceſſors for ever, in form fol. 
lowing : That is to ſay, _ 1 

That the ſaid maſter fellows and: ſcholain * St John 8 nk wid had 

granted for them and their ſucceſſors for ever, unto the ſaid Dr Keyton, 
that he for himſelf, at the nomination and appointment as thereafter 
| ſhould be expreſſed, ſhould have two fellows and two ſcholars founded 
and ſuſtained at the coſts only of the ſaid maſter fellows and ſcholars 
within the college of St John aforeſaid, there to continue for ever of his 
foundation, over and above other fellows and ſcholars there founded or 
thereafter to be founded by the foundreſs of the ſaid college or any other 
perſon that then had given or thereafter ſhould give lande or goods to 
ſuch purpoſe or intent: 

That the ſaid maſter fellows and heben of the ſaid college thereby 
covenanted and granted unto the ſaid Sir Anthony Fitzherber 3 
Keyton,” and to the faid chapter, and to their heirs and ſucceſſors, that 
the {aid fellows and ſcholars of the foundation of the ſaid Dr Keyton, 
ſroujd have and enjoy all manner of profits, as well meat drink and 
Wages, as au other commodities eaſments and W like and in as 


large 
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large manner as other fellows and ſcholars of the ſame college (by the 
founder's foundation of the ſame college) then had, or in time then coming 
ſhould have, in any manner of wiſe, at the proper colts and charges of 
the fame maſter fellows and ſcholars of the college of St John aforeſaid, 

- ane} their Ricee . OE nk, 
That the ſame maſter fellows and ſcholars by the ſaid indenture cove- 
nanted and granted unto the ſaid Sir Anthony Firzherbert, Dr Keyton, 


two fellows of the foundation of the ſaid Dr Keyton, ſhould receive of 
the ſaid maſter fellows and ſcholars and their ſucceſſors every year 11. 68. 
g d, over and above the wages limited to other fellows of the founder's 
' Faſter and St Michael yearly, by even portions; 1 

That the ſaid maſter fellows and ſcholars thereby covenanted and gran- 
ted, for them and their ſucceſſors, unto the ſaid Sir Anthony Fitzherbert 
and Dr Keyton, and the longer liver of them, that they from thenceforth 
ſhould have the nomination and election of the ſaid fellows and ſcholars 
during their lives natural; and after the deceaſe of the ſaid Sir Anthony 
and Dr Keyton, then the ſaid fellows and ſcholars ſhould be at the nomi- 
nation and election of the ſaid maſter fellows and ſcholars of the college 
of St John aforeſaid, and of their ſucceſſors for ever, after and according 


and declare by his laſt will or otherwiſe: 


/ad univerſity of Cambridge; and if none ſuch ſhould be found able in 
the univerſity aforeſaid, then the ſame fellows and ſcholars to be elected 
and choſen of ſuch perſons as ſhould be molt ſingular in raanners and 
learning, of what county ſoever they ſhould be that ſhould be then abi- 
ding in the ſame univerſity: rr No ©: 

That the ſaid maſter fellows and ſcholars covenanted and granted by 
the ſad indenture, unto the far Sir Anthony Fitzherbert and Dr Key- 
ton, and to the ſaid chapter, their heirs and ſucceſſors, that when the {aid 


immediately at the then next time of election of fellows or {cholars of 
the faid college limited by the ſtatutes of the college of St John afore- 
lad, other fellow or fellows ſcholar or ſcholars as the caſe thould require 
ihould be elected named and choſen by the faid maſter fellows and ſcho- 


declare . | | | | : 
That it was covenanted and agreed by the ſaid indenture, that the 


lowe 


and chapter of Southwell, and to their heirs and ſucceſſors, that the fame 


foundation; that is to ſay, to either of them 1 3 8. 4d, at the ſcafts of 


to ſuch ordinance and writing as the ſaid Dr Keyton ſhould thereof make 


Provided always, that the ſaid fellows and ſcholars ſhould be elected 
and choſen of thoje perſons that be or had been choiriſters of the chapter 
of Southwell aforeſaid, if any ſuch able perſons in manners and learning 
could be found in Southwell aforeſaid ; and in default of ſuch perfons 
there, then of ſuch perſons as had been choirifters of the ſaid chapter of 
Southwell, which perſons ſhould be then inhabitant or abiding in the 


two tellowſhips and ſcholarſhips or any of them ſhould be vacant, then 


1 lars, according to theſe covenants and agreements, and according to ſuch 
| ordinances or will as the faid Dr Keyton ſhould thereof make and 


=C maſter fellows and fcholars of St John aforeſaid, and alſo the fel- 
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and ordinances that then were made, or thereafter ſhould be made, by | 


To t at the ſaid ſtatutes ſhould be conformable with the fat: ies 6 


ſhould not have and enjoy their full commodities and profi its as is afore- 
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lows and ſcholars of the foundation of the ſaid Dr Keyton, at che: 45 


of their admiſlion, ſhould be ſworn to obſerve and keep the "arr 


! es 


the ſaid Dr Keyton, for the foundation of che ſaid fellows and! ic cho ir my 


founders of the faid college. 55 
For the which all and fingular the 0 9215 and l to be obs.” 


Terved and kept by the ſaid maſter fellows and ſcholars and their 5 
Jors in manner and form as 1s aforeſaid, that is to ſay, as well tor t. 
Elections and admiſſions of the ſaid. PA AA and ſcholars, and for thi : 


finding, and for wages ycarly to be paid to the fame, with all other ber 
ties commodities and profits likewiſe pertaining unto them, as bs all 
Other covenants and agr eements, with all and ſingular the premiſe o ac. 
cording to the ordinance above rchearſed ; the ſald Dr Kevton had con- 
rented | given and paid, to the {aid maſter fellows and ſcholars, In TPO 


plate and jewels, the value of 4001: 


That it was covenanted and agreed by the Gal indenture between tie 
ſaid parties, for them and their ſucceſſors, that if the ſaid maſter fellows 


and ſcholars and their ſucceſſors ſhould fail in taking admitting or recei- 
ving of the ſaid fellows and ſcholars, in any time of election next arter 
the avoidance, and they ſhould not be choſen nor admitted into the fail 


college according to the ordinances and agreements above rehearſed, or 


VU 


ſud ; that then the aforeſaid maſter tellows and ſcholars and their ſucceſ. 


ſors ſhould forfeit as well to the ſaid Sir Anthony Fitzherbert and Dr Key- -1 
ton, as to the chapter of Southwell, and to their heirs and ſuccefiors, 


in the name of a penalty or pain, for every default made or no due clec- | 
tion of the ſaid fellows and ſcholars or any of them 20s, for _ 


month that it ſhould happen the ſaid fellows and ſcholars not to be 


{worn nor admitted into the ſaid college as is aforeſaid, or reſtrained of 
any profits commodities or caſments as is aforeſaid ; and that then it 
| ſhould be lawful as well to the ſaid Sir Anthony F irzherbert and Dr key- 


ton for their part, as to the ſaid chapter of Southwell, and their heirs ; 
and ſucceſſors for their part, into the manors of Marſlete and Myllygten 
in the county of York and into the manor of Little Markham in the - 


county of Nottingham to enter and diftrain for the ſame 20s and the d. 


rears of the ſame, for every time or times of forfeiture; and the diſtrels 
to withold until the ſaid 20s, with the arrearages of the fame, ſhould be 
to them well and truly ſatisfied contented and paid 

That the ſaid Dr Keyton did not at any time, by his laſt will or otherwiſe, 
make or declare any ſtatute or ordinance, other than what was contained 
in the ſaid above recited indenture, of or concerning the ſaid fellowſhips 


called Southwell fellowſhips, or of or concerning either of them : 


The ſuggeſtion alſo ſtated, that an appeal had been made to the bi- 
ſhop as viſitor of Lhe college by the ſaid Thomas Toddington, con- 
plaining that the ſaid maſter and ſenior fellows had unduly elected Will: 


am Craven, clerk, into one of the Southwell fellowſhips toundec by by 


* the > : 
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' notwithſtanding he had been a choiriſter of Southwell, and was otherwiſe 
duly qualified according to the indenture of foundation; and that they 
1d been ſerved with the biſhop's citation and 

peal ; and therefore they prayed a prohibitioon. 8 
Upon ſhewing cauſe, the ſtatutes given to the college in the time ot 


were laid before the court; and alſo Dr Keyton's indenture. 5 8 
During the argument, the counſel for the college having inſiſted much 
upon their being permitted to declare in prohibition; the court, for ſaving 
© expencc to the parties, and in order that the matter might be fully heard 
| and yet determined in a ſummary way upon motion, directed that bi- 


EF were in force; which was done accordingly : So that this caſe ſhould be 
| determined upon the whole of the evidence which either party could lay 
betore/the:@urtc %%% _ | 


the election of fellows. 2. Whether there is any thing in this particular 
fellowſhip, which will exempt it from his viſitation ; being it is an ingrat- 


power doth not ſtill ſubſiſt. 
cond year of Hen. 8. from a priory collegiate, belonging to the biſhop 


he is ſo; therefore he did ſtill remain ſo. The biſhop of Ely was viſitor 
under Dr Fiſher's. ſtatutes; and the ſaid Dr Fiſher reſerved a power, of 


n him. The ſtatute de Vifitatore makes him viſitor : Epiſcopo Elienſi 
cmmendamus. No ſet form of words is neceſſary to appoint a viſitor. 
And if he is viſitor, all other powers are incident to his office. Ard 
the words of the ſaid ſtatute ſhew the extent of his authority, when he 
vilits ex officio. And no objection can ariſe upon it, but he may viſit. 
There is a clauſe in one of the ſtatutes of Elizabeth, which fixes the 
XMence of his viſitation z; which ſhews, that he was before in poſſeſſion 


made none, and his fellows were by the indenture to be paid out of the 
venue of the college, and were to have the fame power and right as 
unaation fellows, and were to obey che ſame ſtatutes ; by this means 
Vo I. I. See ) De 


ſaid Dr Keyton, and had refuſed to elect him into the ſaid fellowſhip, 
proceſs upon the tad ap- 


queen Elizabeth, and by which the college hath ever ſince been governed, 


ſhop Fiſher's ſtatutes, by which the college was governed betore the 
making the ſtatutes of Elizabeth, ſhould alſo be laid before the court; 
as theſe ſtatutes might give ſome light to the conſtruction of Dr 
| Keyton's indenture, which was made during the time theſe ſtatutes 


The counſel who ſhewed cauſe againſt the prohibition, made three : 
queſtions : 1. Whether the biſhop is general viſitor of the college, as to 


ted or annexed foundation. 3. Whether the power of diſtreſs is not the 
only remedy ; or, in other words, whether (notwithſtanding) the biſhop's 
As to the firſt ; they argued, that the college was founded in the ſe- 
of Ely; of which the biſhop was viſitor : By law (by Holt chief juſtice) 


| altering, interpreting, or giving new ſtatutes ; yet the power of coercion 
| 1 wholly left to the biſhop of Ely, and he has the whole executive power 


ot this power. When Dr Keyton's foundation was made, the college 
Vas governed by Fiſher's ſtatutes. Dr Keyton reſerved a power to him 
| 1 to make ftatutes touching his own fellows : He made none: If he 
bad, they were to be conformable to the ſtatutes of the college: As he 
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"Dp oma made: Py ſubject. to the ſame. ſtatutes and the ſame rt tor, 
Dr Keyton. reſerved no power to his heirs to give ſtatutes, By the in. 


lars; ; But Dr Keyton's fellows uſually have been, as the reſt are, elected 
by the maſter and fellows only. The ftatutes,of Elizabeth are Aill mor 


_ archbiſhop of Canterbury as viſitor of Merton college in Oxford, 7. 11 


by Dr Martin, that the biſhop of Wincheſter was viſitor : The other 6 


doubtful, a prohibition was proper: By the court, The long uſage will 


Elizabeth. 


ed by action, the rent notwithſtanding muſt be paid . tho” a penalty be, 


mae nomination of his viſitor; and unleſs. he diſpoſe of this power, |! 
remains to his heirs; and if he die without heirs, it goes to the crown 


— &VUnor , may give bun: partial, or general powers; if partial ones, 2a 


| there i - ſuch exceſs of power, as well as where there is no o power at all. F 


denture, the right of election is given to the maſter fellows and ſcho 


plain: T hey recognize him by name to be viſitor : He is expreſsly {9 ap. 
pointed: The power mult be ſomewhere; and no body elſe ever claimed 

The exerciſe of it is an evidence of the right, and implies a gran: 
o it. For which purpoſe was cited the caſe of Dr Marlin againff the 


12 C. 2. This was the caſe of a private fellowlhip : It was contended 


ſhewed, that the archbiſhop had exerciſed this power, but the biſhop o. of 
Wincheſter never had: An objection was taken, that as the caſe wa; 


not give a right, yet it is a e evidence of it; and a Prohibition as 
denied. 

Upon the ſecond queſtion it was argued, chat Auen viſitors of dif 
ferent foundations, would be productive of great confuſion and perpetual 5 
diſputes: That half of the fellows of the college are ingrafted, yet all 
take the ſame oath, aad are all to be governed by queen Elizabetlis fta- 
tures z there is no exemption in thoſe ſtatutes ; and Dr Keyton's founda- 
tion was made long before ; 5 and they all year to obey che Fate of 


As to che third quien; Y By the indenture he college agree, theſe 
Hows ſhall have the fame rights as foundation fellows bad : An appeal 
to the viſitor was one of thoſe rights; and the law has great reſpect © | 
nights: The penalty or forfeiture does not leſſen the right; they were two 
independent things: It is inadequate ; it cannot take away the anteceden! 
;1ght of a third perſon: The candidate has one right, and the biſhop another, 
and the ha of Southwell another: The two firſt are remedial ; the lalt 
is a right to puniſh : The penalty gives no relief to the candidate; but 
it it did, where a party hath ſeveral remedies, he may take which he 
pleaſes. Diſtreſs was originally applicable to rent; yet if it was recovtr- 


given, yet the ſpecthic remedy is not loſt. 

ln ſupport of the rule for a prohibition, it was argued; The power 
af a viſitor is arbitrary, and yet concluſive in the firſt inſtance. All 
fundatory rights ariſe from the property of the donor. A founder has 


It is ſcttled, that a founder, or. his heirs (if he does it not), may make 
he exceeds them, that exceſs becomes a nullity, and lets in the law, 


and this court, whether they can give relief or not, will ſee that thele 
Juriſdictions Keep within their bounds, and will grant a prohibition Where 
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heir, it is in the crown. Where there is a probability of doubt, whether 
the party to be prohibited is doing right or not; the court always give: 


out remedy. 


plication to be inferred. It muſt depend upon a direct appointment. 


make an executor, to execute one part of his will z and another execu- 
tor for another part. So a viſitor for a particular purpoſe, cannot (becauic 
he is ſo) be a general viſitor. „„ PE 
We admit the biſhop viſitor fox ſome purpoſes, but not a general viti- 
tor. He is limited by the ſtatutes, in the time, the objects, the manner 
and form of his wiirtation. gn „ 5 
It is objected, that the words //? viſitator, in Dr Bentley's caſe, were 
not the ground of the judgment. Lord Raymond conſidered in that caſe 
what the crown had in view; that they meant to make a general vilitor 


make new ſtatutes, as there is in this caſe; and the great doubt was, 


him; and if queen Elizabeth's ſtatutes had not been accepted, the crown 
ſhould not have:refurmed-that power.. 
The power. given by the ſtatutes of this college to the vicechancellor 


leges, are inconſiſtent with a general viſitor. Queen Elizabeth reſerves 
(0 her ſelf the power of giving new, and of interpreting theſe ſtatutes; 


biſhop muſt be called in; and he is limited within fifteen days. A ſingle 
perſon cannot call him to viſit. Dr Keyton's foundation being antecedent 
to queen Elizabeth's ſtatutes, and biſhop Fiſher's ftatutes being thoſe 
which the college was governed by at that time; queen Elizabeth could 
not make his foundation ſubject to the biſhop of Ely's viſitatorial power. 


Not nie fame Visitor „„ . 
The caſe of Green and Rutherforth is here not applicable. That was a 
Mere truſt; and therefore the biſhop could have nothing to do with it. 
Lord Hardwick could only determine upon the ſtatutes in the defendant's 


ing powers and proviſions made by them, inconſiſtent with the biſhop's 
power as general viſitor ; this court will determine otherwiſe. ANG 
he nomine Pare is a common law right; and the viſitor hath nothing 


and not from the biſhop of Ely. By the indenture, the power of diſtreſs 
s given to Dr Keyton, Fitzherbert, and the chapter of Southwell, their 
wars and ſucceſſors,  'The remedy is not inadequate; for, if followed, it 


If Dr Keytor. made no viſitor, the power remains in his heir; and if no 


him liberty to declare in prohibition, otherwiſe the party would be with. 
2 P. Will. 32.5. was cited to ſhew, that a viſitatorial power is not by im- 


The arguments drawn from the word vi/tor, are not concluſive. For 
the word is not uſed with any deſignation of the power. A man may 


held ſufficient to make the biſhop of Ely general vifitor. But that was 


over all perſons and all things; there was no reſervation in the crown ta 


whether the crown ſhould take the right veſted in the biſhop out of | 


in certain caſes, and to the maſters of Trinity, King's, and Chriſt's coi- 


and interdicts therein the biſhop or vicechanceVor. By the ſtatutes the 


Trinity hall hach the ſame ſtatutes as Caius college; and yet they have 


plea. Bur all the ſtatutes being now before the court; and, there appear- 
to do with it. A ſpecific remedy is provided, and to be had elfewherc, 
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vill come to the ſame thing. The chapter of Southwell: are on! y tat. 
tees for Toddington ; and if he is injured, he may in equity, ſhewing his 


Colleges. 


proprietary right, compel. them to diſtrain; and if he does, the co fg 
muſt ultimately come here; and the right being determined at law for 


him, the court will grant a mandamus to admit him to the fellowſhip, 
And this is the ground, why the prohibition fhould go; becauſe this 
court will not ſuffer the power of a nden to be rr wrongfully 


By lord Mansfield chief ans 8 Ps 
I was very deſirous to ſee if any farther light cola be had in this 


5 caſe, from the ancient conſtitution of the college; and therefore directed 


that biſhop Fiſher I ſtatutes ſhould. be Jooked: into, and laid before the 


Court. 


It was inſiſted upon in . firſt arguement; x" the court bel at leaf 


give the plaintiff leave to declare in P! -ohibition 3 that this matter might 
receive a more ſolemn determination. But I own I had ftrong objcctions 


to it then; and I will now ſay a few ings por that head, before come 
to the merits of this caſe. 


When the court inclines to grant a motion Ke a m die chen the 


defendant has a ſort of right *o inſiſt, that the plaintiff ſhall declare in 
prohibition. But where the opinion 'of the court is againſt granting a 
Prohibition, the plaintiff has no ſuch right to inſiſt upon declaring in 


prohibition. We cannot compel the plaintiff in prohibition to declare; | 


but the ſtatute of 8 & W. c. 11. makes him liable to coſts : nor can 


we, for the ſame reaſon, compel the defendant to defend againſt tus 
will. 5 


Only conſider what would be the conftaencs:] in fuck a caſe as ahi 1 
the court was to permit the plaintiff to declare. It would have many 
bad conſequences. A fellowſhip is a temporary ſupport; and ſometimes 


is limited to a certain number of Years, Is the promoter (or fellow) to 


take upon himſelf the expence of ſuch a ſuit, which may go thro! all the 


forms of law, even to a writ of error, only becauſe the plaintiff aſks it? 
Or is the viſitor to do it? If neither of them will do it, the conſequence | 


will be, that every college ſhall do as they pleaſe, and may do this even 
in a caſe where the authority of a viſitor is well founded. 
Having ſaid thus much in a caſe where the court is againſt the prohi- 


: bition, I muſt add, that it is much better and more convenient to o al 
parties, to have this matter determined in a ſummary way. 


1 come now to the merits of the queſtion. I muſt own 1 am con- 


firmed in the ſame opinion 1 was of, When this matter was s firſt ſtate 
to the court. | 


35 here are two general dueſtians: 


. Whether the biſhop of Ely is 3 this 1 as to the elec- 
65 01 fellows; for that is the point which is put and inſiſted upon in 


the ſuggeſtion; and the maſter and ſenior fellows only complain. 


2. Suppoſe the biſhop is ſuch a viſitor, and may viſit the fellows upon 


the old foundation; yet whether he may exerciſe that power upon Dr 


Keyton 8 fellowſhips, WHICH a are © grated r ; 1 
* | | wil 
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I. will make here ſome obſervations, and lay down fome ery! rules, 


concerning this. power of a viſitor. 8 
his power, tho' a ſummary one, is certainly very « convenient for theſe 
learned bodies. It has often been ſo conſidered by themſelves. It 1s 
called forum. demeſticum. The exerciſe of it is in no caſe more conve- 
nient, than in that of elections. When the qualifications and proprieties. of 


candidates are to be determined; what confuſion would be made, if theſe 


were to be determined at the common law, and the party Who had the 
right were yet kept out of the profits in the mean time. 
But be this power convenient or not; we muſt take 1 it as it is cſtabliſh- 1 


ed by law. 


When there is a viſitor, ke; 18 ; ſo without appeal; as it Was a udged | in 
the caſe of Philips and Bury, = 


Having N nas, 1 will mention ſome ol the rules concerning this 
power. | 


corporations : and 1n this reſpect they are creatures ; of the crown's charter, 
governed by the law of the land. Secondly, as they are clecmoſynary: 
and in this reſpect they are creatures of the founder 5 bounty, and 9 2505 


to the power of viſitation. 


The founder may delegate his vidiuoral power; : ; either generally, or 


ſpecially, He may do this either by general words, or he may pre- 
| ſcribe a mode for the exerciſe of any part of this power. But if a 
mode of viſitation is preſcribed, in any particular caſe ; that will not take 
away the general powers incidental to the office of a viſitor ; of which 
Powers, that of determining concerning elections hath been held to be 
one. Sit viſitator has been held a ſufficient appointment, and to give all 
powers incidental to the office. No ſet form of words is neceſſary. You 
muſt look into the whole tenor of the ſtatutes, to tee whether the 1 za 


be given, or intended to be given. 


When the ſtatutes in queſtion were made, e power was not fo | 
well underſtood, as it has been ſince, and is at this da. 


A founder may ſplit this power into a number of ſtatutes for particu- 


Jar caſes, and yet the court may. conſider upon the whole who 1 18 general 


Viſitor. 


I 3 of Clare Hall in Cambridge, Attorney Gener al aſt 7 * 


et H. 1747. Lord Hardwicke argued, that there was a general viſitor. 


One of the ſtatutes directed, that che chancellor of the univerſity ſhould 
viſit yearly, it any thing wanted to be corrected. A ſecond ſtatute gave 
him Power. to. interpret the ſtatutes. A third ſtatute reſerved to the 
Counteſs of Clare a power to give new ſtatutes, but expreſsly excluded 5 


her heir from doing ſo; and there were no general words appointing 


the chancellor to be viltor, But as the heir was expreſsly excluded from 
giving new ſtatutes, and the chancellor of the unverlity had power to 


interpret and to viſit, altho' not expreſsly appointed viſitor ; yet lord 
Idvicke held he was a g general viſitor. 


Take ; 


The law. conſiders theſe „ in two 1 3 firſt, as they are 
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"the ſtatutes of Elizabeth. The old ſtatutes or old conſtitution are 90 
_ otherwiſe material, than as they may ſerve to give light to the new on: 
which refer to them. As in the conſtruction of an act of Parliament, an 


ther a viſitor can give Or make new farutes, unleſs OT. is gen hin 
5 for that purpoſe. 


injunckions have been given by a viſitor. I obſerve this, becauſe upon 


ſtatutes might not be taken from the crown (the heir of the founder). 


hath been already given, the crown ( (tho! the founder) cannot alter them 
without the conſent of the college. 


_ and is particularly guarded. And if the biſhop acts contrary to the 


Colleges are to interpoſe, amounts to an exception of the general viltz. 


the queſtion is, whether all the reſt of the vilitatorial Power is not in the 
biſhop. I | 


Chap. 50. De ambiguis. And Chap. 51. De 775 tatore. It is obſervable, 


atur : And tho? this ſtatute doth not deſcribe him by name as viſitor, yet 


Colleg es. 


i] uke this to be clear, that a founder may appoint a viſitor wich gene , 
ral power; and yet except particular powers 1n patticular caſes, ; 

_ Theſe being the genera] rules relating to viſitatorial 188 ; 1 will ow 
conſider this caſe upon the ſtatutes themſelves. _ : 

The preſent conſtitution of the college muſt be taken as it 100 pen 


old ſtatute may give light to the conſtruction of a new one. 
The queſtion is, whether upon theſe ſtatutes the biſhop 1 18 een | 
viſitor of the college, except in ſpecial caſes provided for in the ſtatutes 
In cafe where a body of ſtatutes is given by a founder, I doubt wh 


Where there are no Gans to o prohibir him, ow are cafes 1 
theſe ſtatutes I obſerve a Je in the founder, that the right of giving 


The biſhop was to be viſitor, not legiſlator. He was to give no now 7 
itatntes. By the ſtatutes the legillative! power is reſerved to the c rOWn. 
It hath been held in Dr Bentley? s caſe), that where a body of ſtatutes 


Here the power of making itarures is exprefily ws to 0 the; crown, 


Racures, he acts contrary to his authority. 
The proviſion made in Chap. 45. D. ts rotated contra. 22 RR En 
wherein the vicechancellor, the maſters of Trinity, Chriſt's, and King's 


toriaf power, in that particular caſ- "0 in other particular caſes. But 


This e upon three Paris : Chap. 2 2. De allen, mazif fri, 


that Chap. 2. refers to the biſhop as the known viſitor of the college, 
and by words which make him a viſitor ; — ad collegii viſctatorem en. 


the ſtatutes treat him as well known to be the general viſitor. 

By Chap. 50. De ambiguis: Expreſs authorities are given to the biſhop 
as viſitor, to determine, interpret, and declare upon the ſtatutes. This © 
is as large a power, as any viſitor can have; he is not to make new ſta- 
tutes, for that is contrary to his power. The words in this ſtatute, 
wiſtationem autem hujus collegii epiſcopo Elienſi 8 are moſt firong = 
words to make him a general viſitor. 

Chap. 51. De viſttatore, gives him a power to viſit ex offices ceteraque 
@Mpia et 2 eue facere ct exercere, according to me laid ſtatute, 


1 
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mn Talbot's caſe, the viſitor was to viſit de anno in annum 17 he was 
4 | bel to be a general viſitor. | | 
In the caſe of Exeter college, de quinquennio in quinquennium ; yet held 
to be a general viſitor. Such a limitation of time is not material. If he 
zs viſitor, he has a right to hear ee at any time : P LT his 1s inci- 
dental to his viſitatorial power. 

his being fo, I am the more confirmed. in my opinion theſe ” 


" caſe of Green and Rutherforth. The firſt queſtion in that cafe was, 
whether it did appear that the biſhop of Ely was general viſitor of this 
college. Theſe three ſtatutes, namely, Chap. 2, 50, and 31, were then 
pleaded to the juriſdiction of the court.. Lord Hardwicke was of Opi- 


he had any doubt upon was, the injunction upon the maſter not to obey 
the biſhop, if he acted contrary to bs ſtatutes. But this he ſaid was an 


lege: And when ſuch a caſe happens, the juriſdiction will devolve upon 
the king's courts. 
I think the old ſtatutes aa 0 en of the college confirm this 


in caſes excepted. 


Bur the words at the end of this ſtatute, præter hunc Vi/talions maodum nos 
alium nullum Elienſi epiſcopo concedimus, are left out of queen Elizabetl!s 
ſtatutes. This ſeems to have been done purpoſely to avoid doubt. 
Upon the conſtruction of theſe w ords, as they ſtand in the old ftatutes, 


F that the biſhop ſhall | be. viſitor in the ſpecial form preſcribed by the 


counteſs of Richmond was jealous, that the biſhops of Ely might claum 
to be founders ; ſhe is anxious leſt the biſhop ſhould give new ftarures, 
or let up any right to change the old ones; and chere fore ſhe directs he 


not founder. 
To viſit as ordinary, and to viſit an a eleemoſynary 5 are di- 


of Lincoln 1 in Oxford, hac more vilit orthips, becauſe tuey were dic 
ceſans. 

It has been bee Sha this is a procee ding, to deprivation : and there- 
'ore by the ſtatute De viſtator?, the biſhop cannot vilit, unleſs hes called 
in by the maſter and five of the ſenior fellows. Bur this is not a Cale of 
deprivation. The biſhop has power over all the members of the college. 
eis only to conſider, whether the party is a member of the college ot: 


always been held incidental to the vititatorial power. | 
{ lt has never been doubted in the college, but the bit op. was th e vi- 
lor of the Fellows upon the old foundation. My reafon for thinking 10 is, 


hw” 


Gf nothing ariſes upon biſhop Fiſher's ſtatutes to the contrary), from the 
nion, that the biſhop of Ely was general viſitor. The only thing which i 
exception whenever ſuch a caſe ariſes; as in the caſe of Mancheſter col- - 


opinion. They are as ſtrong to make the biſhop general Viſitor ; except 


The ſtatute De- ambiguis is in both: 80 is the ſtatute De wi tatore « 


think they cannot bear the ſenſe which has been contended for; that 1s: „ 


ſtatutes, or that they ſhall only extend to his viſitation as ordinary. The 


: thalll have ns greater power, than he ha ad in other colleges wh ere he was 


ferent things ; and yet the biſhops cf Ely in Cambridge, and the biſnops 


not, duly elected or not. This is @ queſtion upon a er which” ar- 


3 ee eee eee, mar 
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that old conftitution, the mater and bellows a are to elect ; an ir they 


Colleges. 


that nothing has been ſaid at the bar to the contrary. And A caſt lu 


been cited of an ingrafted tellowſhip, wherein an appeal was m ade to the 
biſhop. Peg and Burton. lt 


1 5. brings me to the ſecond « queſtion : "Whether ingrafeed fellowſhips 4 


are ſubject to the review and ſentence of the viſitor ? This draws on 3 
queſtion of the greateſt conſequence to all the colleges in both unver-. 
ties. One cannot ſce the tenth part of the miſchiet which would arte - 
to the college, if they ſhould ſucceed. in Ws: point; 8 and then re is ng 
college which would not be involved in it. 


] wanted to know whether the form of conveyances of « this kind: b Joe 
fore the tune of queen Elizabeth, was not by an indenture with a chu 5 


of diſtreis, as this of Dr Keyron's : ; and my reaſon was, becauſe | u. 
pected it rook its original form, in analogy to tenure by divine fervice - 


not performed {Litt. fect. 137.) : If the ſervice be certain, the donee 
had a power of diſtreſs by the common law; but if the ſervice Was unccr. 


tain, he had no remedy but to complain to the viſitor. 
Such indentures as this have been made in many OY 1 3 le en 
the pains to inquire and be informed, of all the old colleges both in 


Cambridge and! Oxford; and find there are none, but herd there arc 


om ingrafted fellowſhips made by indenture as this | js. And there ne- 


ver Was an inſtance, where fellowſhips are ingrafted, that they were nut 


as all the other fellows of the college, unleſs particular terms were given, 


and unleſs a ſpecial foundation was \ made, and a ſpecial acceptance f it. 


When this is not done, t they are 'canſidered as fellows of the body at large. 


In the caſe of Univer/ ity. college, FT: 1740. Upon an appeal to the 


; lord chancellor Hardwicke : I his college was founded by king Alfred: 


William of Durham founded two fellowſhips, and required "that they 
ſhould be choſen de proxime Dunelm. partibus orinndis, This came befbte 
the chancellor upon an appeal, on a ſuggeſtion that the. crown in right of 


the founder was viſitor ; William of Durham having appointed no ſpec Al ©: 


viſitor of his fellows. The objection was, the fellows were not to bt 
choſen from the county of Durham, but out of one of the next adjoining 


counties. This caſe was determined againſt the college, that the crown 
was general viſitor, William of Durham having given no ſpecial viſitor, 
theſe ingrafted fellows are co nomine to be conſidered as fellows of the 


college. | 
1 he mode of donation. 15 the L ww. . it. If I Key ton bad appointed 


u viſitor, and the college had accepted his donation upon thote terms; 
his viſitor would take place: but upon no other terms. 


Dr Keyton directs his teilows to be fellows of St John's alles but 
upon his foundation; and he. contracts, that they ſhall have the jame 
privileges and rights as foundation feliows in the college; and they are 10 
to all inrents and purpoles, fave the proprietary right ; they are to be 
cicëted as the other fellows of the college; and Dr Keyron jays nothing 


of their manner of voting, their age, or other qualifications; but theſe 


are left to be determined "by the old conſtitution of the college; and by 


5 


Colleges. 


obſerve the ſtatutes of the college, which then were, or then after ſhould 


college; his fellows muſt have obeyed the ſtatutes of the college; had 
he appointed a viſitor, it would have been contrary to the ſtatutes of the 


b college. If there had not been a word more in the deed, than making 
| them fellows; co nomine they would have become fellows of the body, 


and as ſuch ſubject to all the ſtatutes of the college. 


_ cluded by his own information, from ſaying he was not a member of the 


bo the contrary, are eo nomine part of the old foundation. 


objection would extend to a great many caſes beſides the preſent. Se- 


E this is. Dr Fiſher's foundation in this college was made ſo. And the 
Ft precedent being once ſettled, it is not wonderful it ſhould be followed. 


viſitor, is left to the college. The diſtreſs, like the caſe of tenure by 
chapter of Southwell. 

cation, to judge of the election of fellows. And for theſe reaſons, I am 
very clearly of opinion, there is no ground for a prohibition in this caſe, 
colleges, _ 


would have given the plaintiff leave to have declared in prohibition. Bur 
35 have no doubt, I think I ought not to put the promoter of the ap- 


the ſake of the precedent. _ 8 . 0 
The juſtices Denniſon and Foſter were of the ſame opinion, Mr 
juſtice Wilmot being abſent. _ Bog. 8 


cauſe between the archbiſhop of Canterbury, and the chancellor and 
Proctors of the univerſity of Oxford; which was thus: Archbiſhop Arun- 


You, I, XX TAs vilit 


do wrong, the viſitor is the judge: nay further, they are to ſwear to 


be made; that is, to obſerve theſe ſtatutes ; for Dr Keyton gave none 
F himſelf, Had Dr Keyton made any ſtatutes contrary to thoſe of the 


This way of reaſoning is not, new : for my lord Hardwicke, in the : 
caſe of the attorney general againſt Talbot, faid that the party was con- 
college, and as ſuch ſubje& to the power of the viſitor. So here, they 
are members of the college, equal in power and every thing elſe with the 
fellows on the foundation. And his lordſhip, in Green and Rulbesfortb, 
held the ſame; and ſaid it would be the ſame as to all new donations. 
And Sir John Strange (who aſſiſted the chancellor) was of opinion in 
that caſe, that new ingraftments, unleſs particular proviſion was made 
An objection has been taken here, upon the power of diſtreſs. This 


veral foundations have been made by indenture, in the ſaine manner as 


They are proviſions diverſo intuitu. This ſpecific, by the power of the 
divine ſervice, is left to the common law. The diftreſs is an inadequate 
remedy, the value of money between that time and this conſidered ; and 
it is not given to the perſon injured, but to Dr Keyton's heirs, and the 
The biſhop of Ely has a right, with reſpect to the proprietary qualiſi- 
Were this matter to be determined upon the ſecond queſtion made, it 
would introduce the greateſt inconvenience and confuſion amongit all 


If 1 had doubted, or had inclined that a prohibition ſhould go, 1 


peal to the expence of it; both out of juſtice to the party, and allo for 


337 


10. In the 13th year of king Henry the fourth, happened the famous The archdi- ; 
hop's Beneta 
power Of v. | 
eee, f ON : | PE ed -_ hitation, 
el being in his viſitation of the dioceſe of Lincoln, came in his way to 


— — . CEE 


2 — — = * yy 7 3 
—u e 8 ot NS, EO Rn . —— — — — — — — TT mY _ — 
wa wv III — * 2 4 wes Tome cy 5 r N K. — RS. , => 1 . > 
"NY IE 8 Ro - n 2 n - . * r 
2 — $ = # * me * — 2 3 — C _ — 3 „ _ * 
der 4 5 7 wn * r ä F . Ly 
I — — N £ - = ” 
IF a - oct” * N 


* 


- =; 8 Rte, „ AW a 
4 P 2 — 224 
a 12 , > FE $ 28 6 
SS. — * * — 8 9 - ; Wy : * 7 


— 


8 8 rr 


* 
— 


——_—  — —— 
ern 
— — 


— 


— TS 
1 2 


— Ls 
— 2 7 
. > — 


* — - 
6, . 75 x R e 


——y— — F 3 2 : "We 


Vo 
. 
| 


338 
_ viſit cas univerſity of Oxford, which was then within the limits of Hh 
dioceſe. The univerſity inſiſted upon their exemption by papal authg. 
rity; and refuſed to ſubmit to his viftation. The archbiſhop urged 4 
ſentence given againſt them in this ſame cauſe by king Richard the ſe. 
: cond ; but in vain. 


judgment. 
torial power over them. 
Arch r biſhop' 8 petition, Was ratified and inrolled in parliament, to prevent 


any future diſputes upon that ſubject. Rot. Parl. 135 II. 4: mum, 
Hates State of the Ch. 348. 


biſhop of York could ſufficiently ſhew any privilege, or ſpecialty of xe. 
Ciſe his Viſitation of the ſaid college, he would chen abſtain; faving 


him always the viſitation of the ſcholars abiding in the ſaid college, 8 
cordling to the judgments and decrees made and- given by the 1; FRO ys no 


of his being local viſitor of That college : for if the archbiſhop of Ga 
terbury hacf otherwiſe a power of viſiting, the founder of the coll 20 
could not take it from him by his ſtatutes. if as 


: claimed a right of viliting them jure metropolitico; 
that the power of viliting them was in the king alone, as their found 
| T his caute alſo came to an hearing before his majeſty in council. 


wh province is of common right, and as ancient as the archbiſhoprics 


= found er, and the arc bisl op nevertheleſs as metropolitan: 


5 particular college; but to viſit metropolitically, that is, to viſit the body 


Colleges. 


They ſtood upon their exemption, and referred 
themſelves (in which the archbiſhop alſo agreed with them) to the king's 
Their cauſe was accordingly heard before the {aid king : 
Henry the fourth, and ſentence given for the archbiſhop and his viſit ” 
And this whole proceſs and ſentence at the 


5 


Upon this, the archbiſhop of Y ork put in his clatm, for che; exception 

of the college called Qucen-Hall in the ſaid univerſity: The reſult 9 
which was this 3 that the archbiſhop of Canterbury, in 8 of on 
king and ot the lords in the ſaid parliament, promiſed, that if the arch 


cord, wheretore the ſaid archbiſhop of Canterbury might not uſe or ex Sa 


Richard the cen and the ſaid king Henry the fourth. Id. ibid 
But this claim of the archbiſhop of Vork ſeemeth to have bcen fit 
loans: ; ſeeing the excluſive right which he inſiſted on, was only in reipect 


Afterwards, in the 12th year of king Char! les the firſt, this matter was | 
again conteſted by both the univerſities againſt archbiſhop Laud, who. 
| and they ple e 1 


For the archbiſhop it was urged, that his power of viſitation within a 


it ſelf; that it is a general power, and not Over certain particular Per rom, 
but over clergy and 7 People, in all cauſes eccleſiaſtical, and in all pl: aces 
within his province, without 8 That if the univerſities have all) 
exemption, it is incumbent upon them to ſhew it: That the exemption 
(if any) which they had by any bulls from the pope, were aboliſhed 
the act of parliament of 28 H. 8. c. 16. and not pleadable in any cou: 
That this power of the archbiſhop doth no way trench upon the king 
power; but that the king by himſelf or his commiſſioners may vilt 6 
That rhe arch 


biſhop's intention 1s not to viſit the ſtatutes of the univerſity, 0 or of any 


of the univerſity, and every ſcholar therein, for his obedience to the 
goctrine and diſcipline of the church of England, but not to meddle win 


Colleges. 

ine ſtatutes of colleges or of the univerſity, or the particular viſitors of 

ny college. Ko PR Tap or Cr of oc Op ) 
Tor the univerſity of Cambridge it was urged, that the power of vi- 
gung them of right belongeth to the king ; which is an exemption from 
any ordinary juriſdiction : And tor other exemptions, they had bulls from 
F the pope, and charters That about the beginning of the reign of king 
Fo npichard the ſecond, moſt of their charters were burned, by an infur- 
rection in the town; but many of them were confirmed to the time of 

' Hen. 6. upon a {uit made to the pope to give ſome confirmation to their 
privileges, in regard their charters were burned ; whereupon the pope. 
granted 2 commiſſion, and witneſſes were examined, which examination 
was 4 means to produce two ancient bulls, exempting them from me— 

tropolitical viſitation, the one bearing date in the year 624, and the other 
For the univerſity of Oxford it was argued, that it was an ancient 


univerſity, founded long before the conqueſt, and had as ancient pri- 
vileges; and by bulls from the pope was ever exempt from the viſitation 


of any archbiſhop, as in his metropolitical right, but that the few vi- 
fſttations which had been made by any of the archbiſhops were by virtue 
only of their legatine power: That as none can found an univerſity but 
the king, ſo none hath power but the king to viſit it: That indeed their 
ancient charters are loſt; but altho' there are no records fo old, yet there 
are divers recitals in Edward the third's time, which ſhew, that they had 


beet ſome original grant of exemption; and in confirmation thereof, that there 
. had never been, in ſo many hundred years, any viſitation made by any 


archbiſhop as being within his province. 


Upon the hearing of the whole cauſe, it was declared by the king, 
vw; WR ith the advice of the privy council, that it was granted on all hands, 
wh BE tht the king had an undoubted right to viſit the univerſities; and that 


ed. WE tc archbiſhop, in the right of his metropolitical church of Canterbury, 
* 3 | 


APY 
19180 ; 


lege 


MM  {ivated, and were under the ſame power, unleſs they could ſhew pri- 
thin Vllege and exemption : That the exceptions then alledged, were not ſuch 
ck RE s could give ſatisfaction: That they could be exempted by no papa] 
1, ME bull; and that they were exempted by none of their charters : I hat 
aces - 'H the long omiſſion of the archbiſhops to viſit, could be no preſcription to 
amy bar the right of the metropolitical ſee: That it appeared, that boil: 
loss nuniverſities had been viſited by three archbiſhops, jure metropolitico, and 


d by bot by a legatine power: That this coming in queſtion, upon the re- 
Ou | liſtance of the univerſity of Oxford, it was, upon full hearing of both 


5 | parties, adjudged. for the archbiſhop by king Richard the ſecond, and 


} 


at ns FE afterward upon the like hearing and re-examination by king Henry the 


ach | fourth; and both of their judgments eſtabliſhed by act of parliament, 
_ = Hen. 4. And the archbiſhop produced before his majeſty an original 


body BE ed from the univerſity of Cambridge to the archbiſhop, under the 
o the hands of the heads of houſes, containing a renunciation of all privileges 
the. 


X x 2 1000 ], 


had power to viſit the whole province, in which the univerſities werg 


Witt 1 trom any pope, and wherein they bind themſelves under the penalty of 
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340 Colleges. 
5 1 000, not to oppoſe the archbiſnop's juriſdiction: And this 1 Was in the 
27 of Hen. 8. being a year before che laid bulls were aboliſhed by act of 7 
parliament. 0 
So the king and council used the ficht of ane the univerſities, 
chancellors, ſcholars, and all perſons enjoying the privileges thereof, to 
belong to the archbiſhop. and n church of N by 
 kimfelf or his commiſſary. 
Whereupon the archbiſhop made this motion to b che king: Firſt, for 
hinfelf, that his majeſty would be graciouſly pleaſed, that he might have 
the ſentence drawn up by the advice of his majeſty's learned countel, and 
put under the broad ſeal, to ſettle all dilerenete that hereafter might | 
_ ariſe : Then on the behalf of both the univerſities, that the ey ſho! uld re. 
main free and exempt from the viſitation and Jarifdiktion of the bit) 
of the dioceſe, or archdeacon. 0 
[Note, the grounds of exemption 180 epifzapal viſitation, whilſt at le : 
5 ſaine time they are ſuppoſed ſubject to the archiepiſcopal, are not {et forth; 
This muſt be from ſome clauſe of exemption in. the univerſity charters, 
or from ſome reſtrictive clauſe in the foundation of the biſhopricks, eſpe- 
_ cially of Oxford, where the epiſcopal ſee was not erected until the latter 
end of the reign of king Henry the eighth; and even with reſpect to 
Cambridge this might be the cafe, if that is true which is intimated above, 
that the univerſity there is at leaſt as ancient as the year 624, for that 
was long before the erection of the biſhoprick of Ely, which was taken 
out of the dioceſe of Lincoln about the year 1111.—Or ele the archbiſhep 
here muſt have meant, that the king, as ſupreme head of the church, and 
as viſitor of the univerſities in right of - opdation,. ſhould by his rod 
authority now eſtabliſh it.] 
Furthermore, ſince it was declared to be the aretibifhop! s. right to viſt 
metropelitically, and it was not limited by law. how often; therefore the 
archbiſhop moved, that notwithſtanding: the laſt cuſtom of viſitation ws 7 
only once in the archbiſhop? s time; he might by himſelf or his commit 
ſary viſit the univerſities as often as any great emergent cauſe ſhould 
move him; provided, that neither he nor any of his fucceſſors ſhould, 
after the firſt viſitation, viſit upon ſuch emergent Faun unleſs it be fl 
55 made known to his majeſty and his. ſucceſſors. pe 
All which was granted by the king, and fo fenled; 
| Laſtly, whereas it was alledged, that the. chancellors of either univet 
fity were, and are like to be, perſons of great honour and eminence, 4 C 
therefore it might be inconvenient, that they ſhould be called to ſuch 
viſitation; it was declared by his majeſty, that in the courſe of law, the 
Chancellor. would be allowed to appear. by. his Proxy. 2 Rufoxo. Hit. Cs 
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Collins how II. By the 7&8 W. c. TI Whereas it woule: be-a great hindrance to 
fur affected by learning and other good and charitable works, if perſons wel! inclized, 


the ſtatutes of may not be permitted to found colleges or ſchools for encouragermen: of 


70 
* learning, or to augment the revenues of colleges already founded, b. 


granting, lands tene ments rents or other. hereditaments to ſuch college N 
f 01 


N Colleges. 

or ſchools; it is enacted, that it ſhall be lawful for the king, when and 

as often as he ſhall think fit, to grant to any perſon or perſons, bodies 
politic or corporate, their heirs and ſucceſſors, licence to aliene in mort- 
main, and alſo to purchaſe take and hold in mortmain, in perpetuity or 


ſoever the ſame ſhall be holden. 


And by the 9 G. 2. c. 36. which reſtraineth alienations in mortmain, 


other manner and form than in this act is directed, to or in truſt for 


| either of the two univerſities, or any of the colleges or houſes of learn 


ing within the ſame ; os to or in truſt for the colleges of Kron, Win- 
| cheſter, or Weſtminſter, for the better ſupport and maintenance of the 


| benefices, as ſhall be equal in number to one moiety of the fellows or 


| ® perſons uſually ſtyled or reputed as fellows, or where there are no fellows 


or perſons uſually ſtyled or. reputed as fellows, to one moiety of the 
holding any other advowſons of eccleſiaſtical benefices by any means 


to, or given for the benefit or better ſupport of the heads of any of the 
{aid colleges or houſes of learning, not being computed in the number 
_ of advowſons hereby. limited. 3 5 . 


of twenty one years or three lives, ſhall be void. Provided, that this 


by the private ſtatutes of the college. 


be reſerved and paid in corn. 


Aggregate, the whole is treated of together under the title L eaſes, 


and ſtocks of money have been aſſigned by divers well diſpoſed perſons, 
well for the maintenance of ſchools of learning, free ſchools, and 


in thoſe that ſhould pay deliver and employ the ſame; in ſuch caſe, the 
lord chancellor may fue. commiſſions to inquire thereof, and to take 


money, given limited appointed or aſſigned to any college hall or houte 


otherwiſe, any lands tenements or hereditaments whatſoever, of whom- 


it is provided, that the fame ſhall not extend to make void the diſpoſi- 
tions of any lands tenements or hereditamments, which ſhall be made in 


ſcholars only upon the foundations of the faid colleges of Eton, Win 
cheſter, and Weſtminſter. Provided, that no ſuch college or houſe of 
learning, which ſhall hold or enjoy ſo many advowſons of eccleſiaſtical 


ſtudents upon the foundation; ſhall be capable of purchaſing taking or 


whatſoever ; the advowſons of ſuch eccleſiaſtical benefices as are annexed ._ 


22. By the 13 Elz. c. 10. All college leaſes, other than for the term cy 
ſhall not extend to make good any leaſe for more years than are limited 
By the 18 El. c. 6. In all college leaſes one third part of the rent all“ 
And there are divers other regulations concerning the ſame by the 


ſaid acts and by ſeveral other acts of parliament, which falling in with 
the general law concerning leaſes made by corporations whether ſole or 


icholars in the univerſities, as for other pious and godly purpoſes ; 
which nevertheleſs have not been employed according to the charitable. 
latent of the donors, by reaſon of frauds, breaches of truſt, and negligence 


order therein: it is provided, that nothing therein ſhall extend to any 
lands tenements rents annuities profits goods chattels money or ſtocks ot 


a 
2 | OZ 


$41 


ege leaf 


13. By the 43 Eliz. c. 4. which enacteth, that whereas divers lands Commiſſions" 
tenements rents annuities profits hereditaments goods chattels money of pious «lc, 


„„ FP 
of learning within the univerſities of Oxford or Cambr widoe,. er to: h. 
colleges of Weſtminſter Eaton or Wincheſter or any of them, Or to any ; 

cathedral or collegiate church; nor to any college, hoſpital, or free 1 ſchool, + 
which have ſpecial * viſitors or governors. or overſcers s d them þ hy 
their founders. _ _ 

HleQions in 14. By the 33 H. 3 6 27. Albeit chat by the common law al alſents 

ns a elections and grants, made and granted by the dean warden. p1 rovoit mu 

5 ter preſident or other governor of any college or other corporation, wir 
the aſſent of the major part of the fellows or brethren of ſuch corporation, 
be as effectual as it the whole number had aſſented; yet nevertheleſs; di. 
vers founders of ſuch corporations have amongſt other their local ſtatutes. 
eitabliſhed, that if any one of fuch corporation ſhould deny any ſuchk 
grant, then no ſuch election or grant ſhould be made, and for ping 
ance of the ſame every perſon having power of aſſent hath been Wont 
be ſworn : for remedy thereof it is enacted, that every ſtatute made 
any ſuch founder, whereby the grant or election of the governor or ale 
with the aſſent of the more part of ſuch corporation, Tould.] be in am 
wiſe hindred by any one or more being the leſſer number en 10 
the courſe of the common law), ſhall be void; and none ſhall be com- 
pelled to take an oath for the obſerving of any ſuch ſtatute, on pain of 

1 every perſon giving ſuch oath to forfeit ; 51, half to the king. and half 0 

= %%% him that ſhall ſue in any of the king's cou ts of record. 

o But ſuch major part are to attend 1 in perſon, and to be . together, 

n at the executing of ſuch act; and the afſent muſt be given by each mem. 

2:30 Ie, "Der: ſingly, and not in a contaſed and uncertain manner; and this muſt 

= be when they are regularly aſſembled in one certain place, and nota I 

1 e conſent given by the members in ſeveral places and at leveral times, 

GY 744. N 


. . 1 ad 5 the 31 El. 2 6. Whereas by the intent of his founders of col. 55 
| 5 leges, churches collegiate, churches cathedral, ſchools, hoſpitals, halls, 
and her: like ſocieties within this realm, and by the Dries and good 
orders of the ſame, the elections preſentations and nominations of fellows © 
{cholars officers and other perſons to have room or place in the fame, 
are to be had and made of the fitteſt and moſt meet perſons being cape- 
ble of the ſame elections preſentations and nominations, frecly, w without 
any reward gift or thing given or taken for the ſame; and for true per- 

formance whereof, ſome electors preſentors and nominators in the ume 
have or ſhould take a corporal oath to make their elections preſentations 
and nominations accordingly z yet notwithſtanding it is ſeen and found 
by experience, that the ſaid clections preſentations and nominations b. 
many times wrought and brought to paſs with money gifts and rewarcs 

whereby the fitteſt perſons to he elected preſented or. nominated, wanting 
money or friends, are ſeldom or not at all preferred, contrary to the god 
meaning of the ſaid founders, to the ſaid good ſtatutes and ordinances of 
the ſaid colleges churches ſchools halls hoſpitals and ſocieties, and © 


1 | rhe great prezudice of learning and the commonwealth: and eſtate - 
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the realm; for remedy thereof, it is enacted, that if any perſon which 


G3 
{= 
23 


| hath election preſentation or nomination, or voice or aſſent in the choice 
tlection preſentation or nomination, of any fellow, ſcholar, or any other 
perſon, to have room or place in any of the ſaid churches colleges ſchobls 
hoſpitals halls or ſocieties, ſhall have receive or take any money tee reward 
or any other profit directly or indirectly, or ſhall take any promiſe agree- 
ment covenant bond or other aſſurance to receive or have any money 
fee reward or any other profit directly or indirectly, either to himſelf or 
| toany of his friends, for his voice aſſent or conſent, in electing chuling 


preſenting or nominating any officer fellow ſcholar or other perſon to have 


any room or place in any of the ſaid ſocieties; then, and from thence- 


forth, the place room or office which ſuch perſon ſo offending ſhall then 


have in any the faid churches colleges ſchools halls hoſpitals or ſocieties, 
"ſhall be void as if he were natürally dead. /. 1, 2 25 


F And if any fellow, officer, or ſcholar of any of the ſaid ſocicties, or 
E other perſon having room or place therein, ſhall directly or indirectly 


take or receive, or by any device or means contract or agree to have or 


receive, any money reward or profit whatſoever, for the leaving or relign— 
ing up of the ſame his room or place, for any other to be placed in the 
fame; he ſhall forfeit and loſe double the ſum of money, or value of the 


thing ſo received and taken, or agreed to be received and taken: ancl 


_ every perfon by whom, or for whom, any money gift or reward as atore- 
{aid ſhall be given or agreed to be paid, ſhall be uncapable of that place 


or room for that time or turn. .. 3. 


And for the more ſincere election choice preſentation and nominatior: 


© fellows, ſcholars, officers, and other perſons to have room or place in 


any of the ſaid churches, colleges, halls, ſchools, hoſpitals, and other | 
the like 1OC1EtIES 3 it is further enacted, that at the time of every ſudli a 


dJection preſentation or nomination to be had, as well this preſent act. 


«5 the orders and ſtatutes of the ſame places, concerning fuch election 
Px oh | BH . | . * : | FE | 2 1 ' 
preientetion or nomination to be had, all then and there be publickly 


-» 


read: on pain that every perſon in whom default thereof mall be, Hall 


torfeit and loſe the ſum of 401, half to him that ſhall ſue, and balf 
io the uſe of the eie ff 8 | 

15. By the 13 & 14 C. 2. C. 4. and the 1 V. ſeſl. i. c. 8. 11. All Perfors elects 
makers, and other heads, fellows, chaplains, and tutors of or in any ed i fibterie 
coltege, hall, houſe of learning, or hoſpital, and every publick profef— r 
er and reader in either of the univerſities and in every college elf. 


lere, who ſhall be incumbent or have poſſeſſion of any maſterſhip, 


— 


zcadſhip, fellowſhip, profeſſor's place, or reader's place, ſhalt at or be- 


ve his admiſſion, ſubſcribe the declaration or acknowledginent follow- 
8 before the vicechancellor or his deputy : *I A E do declare, that | 
will conform to the liturgy of the church of England, as it is now by 


law eſtabliſhed ”: Upon pain, that every of the perſons aforcſaid fail- 
ng in ſuch ſubſcription, ſhall loſe and forfeit ſuch reſpective maſterſhip, 


cauſhip, tellow/hip, profeſſor's place, or reader's place; and ſhall be 


* 
Utterie 
Nie 
OY 


—— ³ i MOOMM)HO IOOnꝛPfnn „„ 


utterly diſabled, and ipſo facto deprived of the ſame; and the famj 
„„ ſhall be void, as if ſuch perſon fo failing were naturally dea. 
_ FA But by the 2 G. 2. c. 31. / 8. Perſons who had omitted to ſubſcribe 

— | the ſame before the vicechancellor as aforeſaid, were indemnified; proyi. 
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died they ſhould then ſubſcribe before Dec. 23. 129. 
q rs Dota 16. By the aforeſaid ſtatute of the 13 C 14 C. 2. c. 4. Every gover. 
lebe elſo the nor or head of any of the ſaid colleges or halls, ſhall within one month 

ms zo articles, next after his election or collation and admiſſion into the ſame government 
and the book or headſhip, openly and publickly in the church chapel or other publick 
of common place of the ſame college or hall, and in the preſence of the fellows and 
| Chae icholars of the ſame, or the greater part of them then reſident, ſubſcribe 
Mm unto the thirty nine articles and to the book of common prayer, and 
5 | declare his unfeigned aſſent and conſent unto and approbation of the ſaid 
By articles and of the ſame book, and to the uſe of all the prayers rites 
and ceremonies forms and orders in the ſaid book preſcribed and contain. | 
ed according to this form following ; © I A B do here declare my un- 
_« feigned aſſent and conſent to all and every thing contained and preſcri- 
© bed in and by the book, intituled, The book of common prayer and 
<« adminiſtration of the ſacraments and other rites and ceremonies of the 
church, according to the uſage of the church of England; together 
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FR «© with the pfalter or pſalms of David, pointed as they are to be ſung or 
1 . fſaid in churches; and the form or manner of making ordaining and 
6 


conſecrating of biſhops prieſts and deacons:“ And all fuch gover- 
+, 1 nors or heads of the ſaid colleges and halls, or any of them, as ſhall be 
_ iin holy orders, ſhall once at leaſt in every quarter of the year (not ha- 
Wh. ving a lawful impediment) openly and publickly read the morning prayer 
and ſervice in and by the ſaid book appointed to be read, in the church 
chapel or other publick place of the ſame college or hall : Upon pain to 
joſe and be ſuſpended of and from all the benefits and profits belonging | 
to the ſame government or headſhip, by the ſpace of ſix months, by the 
vilitor or viſitors of the ſame college or hall; and if any governor or head 0: 
any college or hall, ſuſpended for not ſubſcribing unto the ſaid articles and 
book, or for not reading the morning prayer and ſervice as aforeſaid, 
all not at or before the end of ſix months next after ſuch ſuſpenſion 
ſubſcribe unto the ſaid articles and book, and declare his conſent ther- 
_ wa ME | unto as aforeſaid, then ſuch government or headſhip ſhall be ipſo facto 
1 r rn Tr CRE ARISE 
And all g 17. By the 1G. f. 2. c. 13. All heads and members of colleges, be. 
them to take ing of the foundation, or having any exhibition, of eighteen years 0 
the oaths, and age; and all perſons teaching pupils; and all perſons in general acnt 
ebe, lub ted to any office in any ſuch college, eccleſiaſtical or civil; ſhall (with 
cb derten ſix months after their admiſſion, 9 C. 2. c. 26. ( 3.) take and ſubſcribe 
other perſons 1 | TY 98.2. 2 1 3. : + 
qualifying for the oaths of allegiance, ſupremacy, and abjuration, in one of the cout 
aflices.; at Weſtminſter, or at the general or quarter ſeſſions of the peace: On 
N pain of being diſabled to ſue or uſe any action; or to be guardian, execute, 
or adminiſtrator; or capable of any legacy or deed of gift; or to to 


' N 


5 
F 
4 
1 
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Colleges. 
any office z or to vote at any election for members of parliament, and to 
forfeit 5001 to him who ſhall ſue. And if any ſuch head or member, 
being of the foundation, or having any exhibition, of eightcen years of 
age, ſhall neglect or refuſe to take and {ſubſcribe the ſame, or to produce 
1 certificate thereof under the hand of ſome proper officer of the reſpec- 
| tive court, and cauſe the fame to be entred within one month in the re. 
oifter of ſuch college or hall; and if the perſons in whom the right of 
eeftion ſhall be, ſhall negle& or refuſe to elect another for the ſpace of 


5 perſon lawfully authorized to admit, ſhall neglect or refuſc to admit ſuch 
bperſon ſo nominated by the king for the ſpace of ten days, the local vi- 
Fo {tor ſhall admit him within one month ; and if he ſhall retule, the king's 


bench may compel him by mandamus. 


And if it is a civil office (not eccle/raſtical), they ſhall moreover, by 


lord's day, immediately after divine ſervice and ſermon; and, in the 
court where they take the oaths, ſhall firſt deliver a certificate of ſuch 
their receiving, under the hands of the miniſter and churchwarden ; and 


_ againſt tranſubſtantiation. 


hut there is an indemnifying clauſe in ſome act of parliament everv 
wo or chree years; provided they comply within a time therein limited. 


openly uſed in any church chapel or other publick place of or in any 


appointed to be uſed in and by the book of common prayer: —— Provi- 


| Chapels or other publick places of the reſpective colleges and halls in both 
| the univerſities, in the colleges of Weſtminſter Wincheſter and Eaton, 


18. (It is not ſaid, of what tranſlation.) 


be. is to be preached, the common prayers and ſervice in and by the book of prayer before 
0 Nos : Kt | 7 5 ſermons or 
5 | common prayer appointed to be read for that time of the day, ſhall be eee 
5 5 : openly publickly and ſolemnly read by ſome prieſt or deacon, in the 

EV church chapel or place of publick worſhip where the ſaid ſermon or lec- 


ture is to be preached, before ſuch ſcrmon or lecture be preached; and 


85 that the lecturer there to preach ſhall be prefent at the reading thereof : 
ing —— Provided, that this ſhall not extend to the univerſity churches in 
Uto, | 


e in 


am as any ſermon or lecture is preached or read in the ſaid churches or 


a Mor I. 


twelve months, the king ſhall nominate to ſuch place vacant; and if tha 


the 25C. 2. c. 2. on the like pain as aforeſaid, within three months after 
their admiſſion, receive the ſacrament in ſome publick church on the 


college or hall in either of the univerſities, the colleges of Weſtminſter, 
Wincheſter, or Eaton, or any of them, other than what is preſcribed or 


ded, that it ſhall be lawful to uſe the morning and evening prayer, and 


al other prayers and ſervice preſcribed in and by the ſaid book, in the 


and in the convocations of the clergy of either province, in latin. / 17, 


the univerſities of this realm, or either of them, when or at ſuch times 


any of them, for or as the publick univerſity ſermon or lecture; os 


| ſhall then make proof of the truth thereof by two witneſſes : And ſhall | : 
alſo, when they take the ſaid oaths, make and ſubſcribe the declaration 


5 18. By the ſame ſtatute 13 S 14 G2: C. 4. N 0 form or order of com- Common 


mon prayers, adminiſtration of ſacraments, rites or ceremonies, ſhall be 5445 oy be 
=o uſed in latin. 


109. And by the ſame ſtatute, at all times when any ſermon or lecture Common 


Divine ſervice 20. By Can: 16, a general in the whole divine ſervice, and admini 
in general. ſtration of the holy communion, in all colleges and halls in both the uni. 


ee the maſters and fellows, ſuch elpecially as have any pupils, ſhall be care- 


| lemn day 8. 


5 when on 4 he ſhall be preferred to any degree of learning in either of the unive 
miſhon to de- 


Colleges. 


that the ſame ſermons and lectures may be preached or read, in ſuch 
ſort and manner as the lame have been heretofore preached or read. 


fe 22, 23. 


verſities, the order form and ceremonies ſhall be duly obſerved, as they 
are ſet down and preſcribed in the book of C common Prayers. . withour any | 
omiſſion or alteration. _ 

2121. By Can. 23. In all colleges and halls within both the Gerdi 


ful that all their ſaid pupils, and the reſt that remain amongſt them, be 
well brought up, and throughly inſtructed in points of religion; and 
that they do diligently frequent publick ſervice and ſermons; and receive 
the holy communion, which we ordain to be adminiſtred in all ſuch col. = 
leges and halis the firſt or ſecond ſunday of every month; requiring all 
the ſaid maſters fellows and ſcholars, and all the reſt of the ſtudents, | 
officers, and all other the ſervants there, ſo to be ordered, that every one 
of them ſhall communicate four times in the year at the leaſt, kneeling 
_ reverently and decently upon their knees, according, to the order of the 
communion book preſcribed in that behalf. 5 
But by the rubrick in the book of common prayer, in cathedral and 
5 collegiate churches, where there are many prieſts and deacons, they ſhall 
all receive the communion with the prieſt every ſunday at the lealt, wy 
_ cept they have a reaſonable cauſe to the contrary. 
Sarplices and 22. By Can. 17. All maſters and fellows of colleges or halls, and all 
hoods on ſo- the ſcholars and ſtudents in either of the univerſities, ſhall in their 
churches and chapels, upon all ſundays holidays and their eves, at the 
time of divine ſervice, wear ſurplices, according to the order of th: 
church of England; and ſuch as are graduates, ſhall agreeably wear wit! 
their ſurplices Huch hoods as do ſeverally appertain unto their degrees. 
Oaths tobe 23. By the 1 Elix. c. 1. .. 25. and the 1 W. c. 8. Every perſon before ; 


fities, ſhall take the oaths of allegiance and ſupremacy, before the 0 5 
cellor, vicechancellor, or their ſufficient deputy. | 

Stamp duties. 24. By the ſeveral ſtamp acts; for every ſkin or piece of vellum 0 

parchment, or ſheet or piece of paper, on which any matriculation in 

the univerſities ſhall be written or ingroſſed, ſhall be Paid a double 120 

ſtamp duty. 

And for the regiſter , entry, al or contificate of a E BIRT in the 

_ univerſities (except the regiſter or entry of a bachelor of arts) ſhall b. 

paid a duty of 40s. 

Rooks: 25. By the 8 An. c. 19. Nine copies (on the beſt paper) of ever} 

De, book which ſhall be printed and publiſhed, or reprinted and publiſhe: 

with additions, ſhall by the printer be delivered to the warehouſe-keepe! 

of the company of ſtationers, at the hall of the ſaid company, betore 

publication, for the uſe of the royal library, the libraries of the univer- 


Aties of Oxford and Cambridge, of the four unvertities in Scotlanc, 02 
Sion 


grees. 


5 1 Colleges. 

Fion college in London, and of the faculty of advocates in Edinburgh ; 
who ſhall within ten days after demand by the keepers of the faid re- 
ſpective libraries, or any by them authorized, deliver the ſame for the ule 
or the ſaid libraries: and if any proprietor, bookſeller, or printer, or the 
{aid warehouſe-keeper ſhall not obſerve the directions of this act, he ſhaii 


Fo allo 31, with full coſts. J „„ ik - 
And by the ſtatutes which impoſe a duty upon paper; books printed 


in the univerſities in the latin, greek, oriental, or northern languages, 


Be hall have a drawback of the ſaid duty. 5 


| pired in the year 1692) it was enacted, that no private perſon whatſoever 
| \{hould print or cauſe to be printed any book or pamphlet, unleſs the ſame 
| ſhould be firſt entred in the book of the regiſter of the company of 


the king's ſign manual, or under the hand of one of the ſecretaries of 


| therein directed; that is to ſay, all books concerning the common law 
were to be printed by the allowance of the lord chancellor, the lords 


tate, by one of the ſecretaries of ſtate; of heraldry, by the appointment 


of the kings of arms; all other books, whether of divinity, phyſick, phi- 
lolophy, or other ſcience or art whatſoever, by the archbiſhop of Canter- 
bury, or biſhop of London, or by their appointment reſpectively; or, in 
the univerſities, by the chancellor or vicechancellor there, provided that 


books of common law, or matters of ſtate or government, nor any book 
the right of printing whereof ſolely and properly belonged to any partt- 
_ cular perſon. And the printers were to ſet their names, and declare the 


| name of the author if required. — But there was a proviſo nevertheleſs, 


| that nothing therein ſhould extend to infringe any the juſt rights and 
| Privileges of either of the ſaid univerſities, touching the licenſing or 
| Printing of books therein; nor ſhould extend, to prejudice the juſt rights 


any perſon or perſons, under the great ſeal or otherwiſe, but that they 


which it is not neceſſary here to recite ; both becaule the determination 
thereof proceeded under the influence of this act, and allo becaule they 


are all taken notice of in the following report: viz. 


frators with the will annexed of John Baſkett, plaintiffs ; and the chan- 


forfeit to the ſaid reſpeCtive ſocieties the value of ſuch printed copy, and 


286. By the 13 & 14 C. 2. c. 39. (which after ſeveral continuances ex- Pris 


ſtationers in London except acts of parliament, preclamations, and ſuch 
other books and papers as ſhould be appointed to be printed by virtue of 


ſtate; and unleſs the ſame ſhould be firſt licenſed by the ſeveral perſons 
chief juſtices and lord chief baron, or one of them; of hiſtory con- 
cerning the ſtate of this realm, or other books concerning any affairs of 


of the earl marſhal, or if there ſhould be no earl marſhal, then by two 


_ the ſaid chancellors or vicechancellors ſhould not meddle either with 


and privileges, granted by the king or any of his royal predeceſſors, to 
might exerciſe ſuch rights and privileges according to their reſpective _ 


During the time that this act was in force, ſeveral caſes happened, 


M. 31G. 2. Between Thomas Baſkett and Robert Baſkett, admini- 


® þ * 
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eber maſters and ſcholars of the univerſity of Cambridge, Joſeph be 
tham, and Charles Bathurſt, defendants. © On 


court of chancery the 24th day of Jan. 1743, by the right honourable 
the lord high chancellor of great Britain, his lordſhip was pleaſed to order 


grants of the crown inſiſted on by either ſide in this cauſe, and any other 


tween the parties ;— the ſeveral letters patent inſiſted on by the plaintif 
in ſupport of their claim were theſe : eg. DB EE, 


ef all and fingular ſtatutes, books, acts, proclamations, injunctions, and 
other volumes whatſoever (omniu' et ſingulor' ſtatutor' libror' at&t! pro- 
dclamaconu' injunconu' et alior' volumiu' quorcunq* ] by the king his 


tongue, or in the engliſh and any foreign tongue mixed together; ex. 


ther grant to the ſaid Richard Grafton of an annuity of 41; to hold and 
receive the ſame immediately after the death of Thomas Bertlett late 
printer to king Henry the eighth. With a clauſe prohibiting all others, 

during the ſaid term, to print or cauſe to be printed any volume or vo- 
lumes, work or works, by his ſaid majeſty his heirs or fucceſſors, in 


_ publiſhed. 
| Richard Grafton, the queen grants the ſame to John Cawood, nearly in 


the ſame words; to wit, to print © all and fingular ſtatutes, books, acts, 
_ * proclametions, injunctions, and other volumes and things whatſoever, 


wood the office of her printers of © all and ſingular ſtatutes, books, 


Colleges. 


Whereas by an order made on the hearing of this cauſe in the high 


that a caſe ſnould be ſtated for the opinion of the judges of the court of 
king's bench, upon the ſeveral acts of parliament, letters patent, and 


letters patent appearing on record relating to the matters in queſtion he. 


r Ed. 6. Apr. 22. Letters patent to Richard Grafton, for the printing 


heirs or ſucceſſors publiſhed or thenafter to be publiſhed, in the engliſh 


cept the rudiments of the grammar of the latin tongue: During the 
life of the ſaid Richard Grafton, with the fee of 12d a year; and a fur- 


engliſh or in engliſh and any foreign language mixed, thereatter to be 


I Mary. Dec. 29. The Cad office being vacant by the ſurrender of 


by the queen then publiſhed, or by her, her heirs and ſucceſſors then- 
after to be publiſhed,” during the life of the ſaid John Cawood. 
1 Eliz, Mar. 24. The queen grants to Richard Jugge and John Ca. 


« pamphlets [libellor'], acts of parliament, proclamations, injunctions, 
and books which by the queen for the ſervice of god ſhould be com. 
% manded to be uſed in churches, and of other volumes and. things what. 
* ſoever by the parliament then publiſhed or printed or thenafter to be 
* publithed or printed, (except the rudiments of the grammar as before 
« excepted;)“ during the lives of the ſaid Richard Jugge and John 
Cawood, and the life of the longer liver of them, if it ſhould ſo long 
pleaſe her majeſty. With a prohibitory clauſe as above. 
19 Eliz. Sept. 27. The queen grants the ſaid office to Chriftop!© 
Barker, in this form: viz. to print © all and fingular ſtatutes, books, 
pamphlets, acts of parliament, proclamations, injunctions, ie and 
* new teſtaments in the engliſh tongue of any tranſlation with notes 4, 
vichout notes thentofore printed or thenafter by the queen's eee 


— 


cCalleges. 5 

4 50 bs printed, and all other books whatſoever which the queen for the 
E « {eryice of god had commanded or ſhould thenafter command to be 

d uſcd in churches, and all other yolumes and things whatſoever by the 
4 « parliament then publiſhed or thenafter to be publiſhed or printed ;” 

during the life of the ſaid Chriſtopher Barker: Prohibiting all others as 

J/JJJJJJ%%%V%%0bõww Te on oo ro eo 
31 Eliz. Aug. 8. The queen grants to Robert Barker, ſon of the ſaid 


« pamphlets, acts of parliament, proclamations, injunctions, bibles and 


« without notes thentofore printed or thenafter by command privilege or 


4 authority of the queen her heirs or ſucceſſors to be printed, and all 
„ other books whatſoever which the queen for the fervice of god had 


« commanded or which ſhe or her ſucceſſors ſhould thenafter command 
« to be uſed in churches, and all other volumes and things whatſoever 


cc 


liſhed or printed: To hold to the ſaid Robert Barker and his aſſigns, 
the ſaid Chriſtopher Barker, during the life of the ſaid Robert Barker. 


| © whatſoever before that time publiſhed or thenafter to be publiſhed”, 
I With a prohibitory clauſe as before. % ood 8 PE 


inſtead of bibles and new teſtaments in the engliſh tongue, it is expreſſed 
in the engliſb or any other tongue), unto Chriſtopher Barker the fon of Ro- 
bert; to hold to the ſaid Chriſtopher Barker, immediately after the death 
of the ſaid Robert his father, during the life of the ſaid Chriſtopher. 
With the like clauſe prohibiting all others as before. 

14 James 1. Feb. 11. The like grant as the laſt without variation, 
to Robert Barker ſon of the ſaid Robert; to hold during the term 


* 


| therein mentioned. 


ton and John Bill (aſſignees of the Barkers) the office and power ſolely 
to print all and ſingular proclamations, ſtatutes, and a#s of parliameut 


ir. WE wdentofore made or thenafter to be made, with all quotations or notes or | 


to be | uidexes whatſoever in the margin or in any other place of the faid ſta- 
\eforc | tutes, and to the ſame or any of them fixed or annexed ; and all and fin. 


John Fo guar abridgments of the ſaid ſtatutes or atts of parliament or any of them, 
Wc WE # any time thentofore made and paſſed, or thenafter to be made and 
© palicd, alſo all and ſingular 4:3es and new teftaments whatfoever, in the 
oph! engliſh language, of any tranſlation, with annotations or notes or without, 


5 and mand of the king his heirs or ſucceſſors to be publiſhed or printed, in 


res 0. aa volumes whatſoever, to be uſed in churches or. elſewhere ; and alſo all 


H 0 


1 


Chriſtopher, the office of printing “ all and ſingular ſtatutes, books, 


« new teſtaments in the engliſh tongue of any tranſlation with notes or 


e by the parliament then publiſhed or printed or thenafter to be pub- 
by themſelves or their ſufficient deputies, immediately after the deceaſe of 
And the ſaid queen doth thereby alſo further grant to the faid Robert 


Barker during his life, privilege and power of printing “ all and all 
* ſorts of abridgments of all and ſingular ſtatutes and acts of parliament 


1 James 1. May 10. The like is granted, with little variation (only 


00K 4 tnentofore by his command publiſhed or printed, or thenafter by com- 


\mand 3 2nd ſingular books of common prayer and adminiſtration of the e 
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3 Charles 1. July 20. King Charles the firſt grants to Bonham Nor- 


350 


Fer; for the further term of 30 years. one rg Meg HOO ER 
Note, the ſeveral letters patent, terms and eſtates of and in the faig 
office, precedent to the ſaid letters patent of the 12th of queen Anne, 
expired on Jan. 10. 1739. And at that time, the eſtate and intereſt by 


tent of the 12th of queen Anne. 


Colleges. 


and other rites and ceremonies of the church of England. With 4 jj. 
_ clauſe, prohibiting all others to print the ſame, during the reſpect 
J ẽ TR. 5 
I Charles 1. Sept. 26. A like grant to Charles Barker and Matthes 
Barker, ſons of the aforeſaid Robert; for a further term of 30 years, 
27 Charles 2. Dec. 24. A like grant to Thomas Newcombe and 
Henry Hills ; for thirty years from the expiration of the ſeveral former 


KO 


n d Oe os at” Sy I 
12 Anne. Oct. 13. A like grant to Benjamin Tooke and John Br. 


the ſaid letters patent granted to Benjamin Tooke and John Barker, by 
ſeveral meſne aſſignments afterwards became veſted in John Baſkett the 
father of the now plaintiffs and ſince dead, and is now veſted in the plain. 
tiffs as adminiſtrators to their ſaid father with his will annexed. And 
the plaintiffs have been ſworn and admitted into the ſaid office of his 
- majelty's printers. VTV 


o 


Ihe plaintiffs, and other printers to his majeſty and his royal prede- | 
ceſſors, have by virtue of the ſaid ſeveral letters patent to them reſpectively 
= granted, from time to time, printed all acts of parliament : and abridg- 
ments of acts of parhament, bibles, new teſtaments, and other boots 


mentioned in the ſaid letters patent; and the plaintiffs claim the ſole right 


of printing all acts of parliament and abridgments of acts of parliament, 4 
excluſive of all other perſons, during the term granted by the letters pa- 


The ſeveral letters patent, and act of parliament, under which the 


defendants claim, are as follows: 


22086 Hen, 8. Jul. 20. The king for himſelf and his heirs grants licence 
to the chancellor maſters and ſcholars of the univerſity of Cambridge, 
that they and their ſucceſſors for ever, by their writing under the ſcal of 
the ſaid chancellor, may aſſign and chuſe and for ever have among them- _ 
ſelves and within the univerſity aforeſaid always remaining and inhabiting, 
three ſtationers and printers:or venders of books, as well aliens as natives, 
having and holding as well hired houſes as houſes of their own ; Which 
ſaid ſtationers and printers in form aforeſaid aſſigned, and every of them, 
may lawfully there print all manner of books approved or thereafter to he 
approved by the ſaid chancellor or his vicechancellor and three coctors 


there; and as well thoſe books, as other books printed whereſoever, 1 
as aforeſaid approved or to be approved, might put to ſale, as well with- 


in the ſaid univerſity as elſewhere within this kingdom whereſoever they 


The ſtatute of the 13 Eliz. c. 29. [as in this title before recited] con- 


firms the ſaid grant by authority of parliament, 


(Ae ; ; 
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3 Char. 1. Feb. 6. The king reciting (among other things) the ſaid 


letters patent of the 26 H. 8. and the faid act of parliament; and alſo re- 
citing, that ſince the ſaid act divers letters patent had been made by queen 


E Flizabeth, as alſo by king James the firſt, and by his then Majeſty, as 
well to the maſter wardens and commonalty of the art and miſtery of 
ſſtationers of London, as to Robert Barker, Chriſtopher Barker his ſon, 
John Bill and Bonham Norton, and divers others, giving them autho- 


rity to print or cauſe to be printed and fold divers and ſundry books in 
the ſaid letters patent particularly expreſſed, and prohibiting generally all 


E the court of ſtar chamber, containing among other rules and ordinances, 
E that no perſon or perſons ſhould print or cauſe to be printed any books 


to any allowed ordinance ſet down for the good government of the com- 


| the chancellor or vicechancellor and three doctors of the ſaid univerſity 


tor himſelf his heirs and ſuccefiors doth ratify and confirm unto the chan- 


| ucceſſors, all and every the privileges and immunities by the ſaid letters 
betent of King Henry the eighth to them granted or mentioned to be 
Luanted; and doth thereby further grant and declare, that it ſhall be law 


Ut - . * 2 . . „ = g my 5 oy, DN 
= to and for any ſtationer or printer in the ſaid univerſity of Cambridge, 
Net 


o de imprinted from time to time within the univerſity of Cambridge, 


"1 | | 4 2 
Ph the conſent allowance and approbation of the chancellor or vice- 
ancellor and three doctors of the {aid univerſity, all or any of the books 


other perſons to print the ſame and reciting, that on the 23d day of June 
in the 28th year of the reign of queen Elizabeth, a decree was made in 


| work or copy, againſt the true intent and meaning of any letters patent 
| commiſſions or prohibitions under the great ſeal of England, or contrary | 


| pany of ſtationers in London, upon pain of impriſonment and ſuch other 
E puniſhment as in the ſaid decree is ſet down, which decree was after by 
E a proclamation made the 25th day of September in the 21ſt year of the 
© reign of king James the firſt commanded from thenceforth to be obleryed 
| and put in execution; and reciting, that divers queſtions and controver- 
© lies had ariſen, whether any ſtationer or printer of the ſaid univerſity 
of Cambridge, fo aſſigned and choſen as in the faid letters patent of 
| king Henry the eighth is directed, might then with the approbation of 


lun fully print or cauſe to be printed and put to ſale any of thoſe books 
lo particularly expreſſed in any of the ſaid letters patent; his ſaid majeſty _ 
taerefore, to the intent that it might evidently appear to all men, hoõ-w 
1 graciouſly he tendred.the franchiſes liberties privileges and profits of the 
E iid univerſity of Cambridge, which faid franchiſes liberties privileges and 
| Prolits he purpoſed no way to abridge or diminiſh, but contrarily to 
| large amplify and increaſe the ſame, when fit occaſion ſhould be offered, 
eng as zealouſly bent to advance learning and the profeſſors thereof, 
5 any of his predeceſſors had been; and to the end that all ſuch con- 
'overſies queſtions and ambiguities might be aboliſhed and taken away; 


cellor maſters and ſcholars of the. ſaid univerſity of Cambridge and their 


den or thereafter to be aſſigned and. choſen in form aforeſaid by the 
| ©incellor- maſters and ſcholars of the ſaid univerſity, to imprint or cauſe 


] Barr: F | ” ba 
Ferucularly expreſſed in all or any of the ſaid letters patent of SED 
EL, „%% r? ; Flizaveth, 


11 


2 
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Elizabeth, king James, or of his ſaid majeſty, unto any perſon or pern, 
body politic or corporate as aforeſaid, or unto any other perſon or: yer 
| ſons, bodies politic or corporate, ſince the granting of the ſaid letter; 
patent to the ſaid chancellor maſters and ſcholars as aforeſaid, and ad 


univerſity as aforeſaid; and that the letters patent made by the late quay = 
Elizabeth or king James or his ſaid majeſty, unto any the perſon or. 
ſons, bodies politic or corporate whatſoever, ſince the granting of the 
laid letters patent to the ſaid chancellor maſters and ſcholars as atore{aid, 
| ſhall not be deemed to be any impediment or impeachment unto the 
ſaid chancellor maſters and ſcholars of the ſaid univerfity of Cambridge 


in or for the quiet holding and enjoying of the ſaid privilege and immu- | 
nity concerning printing (fo as always ſuch book or books be firlt ap- 
proved of or allowed by the chancellor or vicechancellor and three dot 
tors of the ſaid univerſity for the time being, as fit or apt books to be 
ful for ſuch ſtationers or printers in form aforeſaid choſen, by themſelves | 


univerſity as elſewhere within any of his majeſty's dominions, as well thoſe 
books which had been or {ſhall be ſo printed within the ſaid univerſity, 


bcen or ſhall be by the chancellor or vicechancellor and three doctors of 


nalty forfeiture loſs or damage; any letters patent, or any prohibition, 
_ reſtraint, clauſe or article in any letters patent, commiſſion, decree, pro- | 
cClamation, act of parliament, or other thing before granted made or done, 


printing all acts of parliament, abridgments of acts of parliament, bibles 


patent and act of parliament, or ſome of them, a right to appoint within 


- pointed ſtationers printers and venders of books within the ſaid 3 


Colleges. 


all and all manner of other books allowed or to be allowed in the i 


* * * 
— 


- 


or their ſucceſſors, or to any of their ſaid ſtationers for the time being, 3 
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printed within the ſaid univerſity as aforeſaid); and that it ſhall be law. 


their deputies ſervants or aſſigns, to put to ſale as well within the faid 


as all other books whereſoever printed or to be printed, and which had 


the ſaid univerſity for the time being approved as books fit to be put to 
ale within the ſaid univerſity, without incurring any puniſhment pain pe- 


or thereafter to be granted made or done, to the contrary notwith- 
The faid defendants, the chancellor maſters and ſcholars of the un. 
verlity of Cambridge, inſiſt that the complainants have not the ſole right e: 


and books of common prayer, excluſive of all other perſons during the 
term granted by the ſaid letters patent of the 12th of queen Anne; and 

inſiſt, that they the ſaid defendants the chancellor maſters and ſcholars of 
the univerſity aforeſaid have by means of the faid laſt mentioned [tters 


The ſaid univerſity three ſtationers or printers duly qualified according e 
the ſaid letters patent; and that ſuch ſtationers or printers ſo qualified maß 
Print all ſuch books as have been or ſhall be approved by the chancellor 
Or his vicechancellor and three doctors of the ſaid univerſity, according 
to the form and manner preſcribed by the ſaid letters patent. 
That che univerſity of Cambridge hath, by virtue of the faid letters Pe, 
tent of king Hen. 8. confirmed and enlarged as aforeſaid by the ſtatute © 
the 13 Eliz. and the letters patent of the 3 Cha. 1. from time to cine ap- 


Colleges. „ 
| 4d ſuch printers have from time to time printed bibles and books of 
common prayer, and all ſuch other books Which had been allowed and 
approved by the chancellor or his vicechancellor and three doctors of the 
ſaid univerſity for the time being. VV FE TT 
| That the printers of the ſaid univerſity have from time to time and 
It divers times ſince the granting the ſaid letters patent of king Hen. 8. 
rinted the acts of parliament for uniformity of common prayer, and 
vended them with the bocks of common prayer. 
That it doth not appear, that ſince the granting of the letters patent 
of king Hen. 8. the defendants, the chancellor maſters and ſcholars of | 
the univerſity of Cambridge, or any perſon claiming under them, have 
printed any act of parhament or abridgments of acts of parliament, ex- 
cept the acts of uniformity which have been uſually printed together 
E with the common prayer, until the printing the book in queſtion in this 
| That on or about the firſt day of January 1740, the defendants the 
chancellor maſters and ſcholars of the univerſity of Cambridge did, by 
writing under their common ſeal, in due form elect and appoint the de- 
tendant Joſeph Bentham, who is an inhabitant within the ſaid univerfity 
mn a hired houſe, and duly qualified within the intent and meaning of 
the ſaid letters patent, to be one of the ſaid univerſity printers. 
| That on or about the 19th day of March 1741, the then chancellor 
and three doctors of the ſaid univerſity in due form allowed and ap- 
proved a book, intitled, An exact abridgment of all the acts of parlia- 
ment relating to the exciſe on beer ale brandy vinegar or other liquors, 
_ with ſome few notes and inferences, to be printed by the ſaid Joſeph 
Bentham, and the ſaid Joſeph Bentham printed the ſame accordingly : 
And the ſame have been ſince vended and ſold by him and the other de- 
E tendant Bathurſt, bookſeller in London. e 


Ihe queſtions upon this caſe ze: „ 
| 1, Whether the plaintiffs are intitled to the ſole right of printing acts 
ol parliament and abridgments of acts of parliament, excluſive of all 
| Other perſons, during the term granted by the letters patent dated the 
F 13thday of October in the 12th year of the reign of queen Anne. 
2. Whether the defendants, the chancellor maſters and ſcholars of the 
| Univerſity of Cambridge, by virtue of the grants and act of parliament 
| nfiſted on by the faid defendants, or any of them, have the right or 
Privilege of printing acts of parliament or abridgments of acts of 
oo EG EE; 7 


In the argument of this cauſe, the whole learning relating to the pre- 
miſſes was fully opened and conſidered ; the ſubſtance whereof was de- 
_ ivered by the then ſolicitor general Yorke, who argued (for the univer- 
| ly) to the ee e 
Ihbeſe are doubts to be reſolved upon the rights of the plaintiffs and 
ſefendants, ſtated in the bill and anſwer, but not intended to preſcribe 
the method of argument, . Ln IP 
Vor. I. CT I ET , | Z 2 | | | | Strictly 
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: both claim under it. 
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Stridly ſneaking, 0 may be reduced to one; for if the defend, nts 
| have any richt, the plaintiffs have not the ſole excluſive right. 
Tz his is a matter of conſequence to the univerſity, and to che publick: 


To the univerſity, Who are ſupporting ancient privileges, derte 
From the grace of the crown, confirmed by parliament, PeECuitiily ada 


ted to the ends and conſtitution of ſuch learned eg againſt z11 exc ” 
tive fole right claimed under ſubſequent letters patent : 


lick, intereſted to open grants, which if maintained in their full exten; 


— To the pul 


25 to books of general uſe (ſuch as acts of parliament, which are che 


wa 


tend to deſtroy that emulation amoneſt printers, which has Hit! eto pre: 


2 ſerved the honour of the art, above the gains and the trade of i 


The power of the crown 1s not in queſtion. between us: ; Bot 1 a ds 


141 
1) 219 


1 2M 
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However, the court Jocks £ to cakes foundation of the gra nts, as il} 


| ting the meaning. —— To argue from the words, without con! ide ing 
the rights and powers fi om Which they flow, muſt be very unſatisfactor 
It is calling upon the court to form concluſions of judgment, without 


any premiſſes, or at leaſt upon the . uncertain 0 per fect. 
 premiſſes, | 


1 ſhall conſider three polats, 


J. How the prerogative. of the crown ſtands at the common law, as to \ 
the ſubject matter of theſe grants; and particularly, how 1t was aſſumed 0 
in tact, before and at the time of granting the letters patent 26 Fen, i 


to the univerſity of Cambridge. 


Pennii 


1 T he uſage conſequent upon them, which i 1s to be reſpedted, as te ; 
expoſition of time, and of the parties. 


I. How the prerogative ſtands at the common law, or was aſſumed 


n fact before and at the time of granting the Veen e of 26 Hen $ 
to the ee, ” 


Mm On principles of the common | Jaw. 


. It is certain, he king has no prerogative over the art of printing, a 
3 law, diſtinct from parliamentary powers : 


If he had ever granted the fole exerciſe of the art, * would bare 


been a monopoly, within all the rules laid down! in parliament and courts. 
of Jaw: 


What is the art ? 


Some atrempts were made formerly, to eſtabliſh a royal property in it, 


on pretences of money given by the king for the diſcovery. 
Vere the fiction true, of Hen. 6. and archbiſhop Bourchier bringing 


over Frederick Corſellis, a foreign printer, to ſet up a preſs at Oxtord; 
ſtill it would not tollow, that, becauſe a wiſe prince generoully ok 
01zes a new invention, highly uſeful to mankind, and ſpreads it thro 


I | | kingd Om 


5 . 
the land), muſt operate with all the inconvenience of mon: New” and 


= 6 125 conſtruction of the grants themſelves, from the words and 


—A 1 invention to fave the time, expentt 
and labour of tranſcribing, 05 


Colleges. 


kingdom for the good of his ſubjects, therefore the common law at 
once ſtamps it with indelible characters of prerogative, and appropriates 


it to the king and his ſucceſſors, in right of his crown. 


hiſtory of printing, is now fully expoſed in Dr Middleton's diſſertation 


on the 1.55 of Printing in England, to the ſatisfaction of the learn 
1 ed world. * 
Eo And it was rightly ſaid in the argument of the caſe of the Stationer”s = 
Fo company againſt Partridge, that on this ground, the crown might make a 

I monopoly of the apothecary's trade; for the firſt Was a Fleming, brought 


An. 


' over by Edw. 3. in the ſecond year of his reig 


The legiſlature too, has recognized the art, as 1 to the induſtry of 


58 0 people at large. In ſome ancient acts of parliament it is ſtyled a na- 


Fo nufafure of the kingdom; and in more modern ones, it has been called 
12 trade, where the very term excludes the notion of 1 Prerogative 8 


right. 


antecedent to the printing. 

He cannot ſay, None ſhall fs the lahr, without the review of my 
« licenſer.” The author or editor is accountable to the law and the king 
in his courts of juſtice ; but not to the perſon of the king, or his miniſters 
of ſtate, for leave, before he prints. 


To ſay otherwiſe, would overturn that ſacred policy of our conflity- 


tion, which preſerves freedom of diſcourſe and writing to the ſubject,” for 
the common good. 

The liberty of the preſs conſiſts in printing our thoughts, without pre- 
vious reſtraints. 

So Milton, in the times of the troubles, all it, " evontiaricatly, a hi. 


berty of unlicenſed printing; and explains himſelf in many paſſages of that 


excellent treatiſe, intitled Areopagitica, being a ſpeech tor the UDercy of 
unlicenſed printing to the parliament of England. 4 


And thus it has been conſidered in later times, ſince the revolution, 


in parliaments and courts of law. 
But Milton himfelf admits (tho? an enthulaſt for liberty) that if a book 
is publiſhed, which contains matters impious, immoral, to decry or ridi- 


cule religion and virtue (which, in 2 political conſideration, are only other 
names for publick order), ſcandalous againſt magiſtrates or private per- 


ſons, ſeditious againſt the crown and civil government ; the publication 


is an offence En Dy Jaw, as a miſdemeanor of the higheſt 


_ nature, 


Theſe are propoſitions ſo 3 that they may 175 advanced by any ſer- 
vant of the « crown in Weſtminſter hall, without the hcence of his mazet- | 


4 N - 9 . . . 


* Win e woes vol. 3d. p. 229. f Moor 675. 
+ Milton's works, Vol. 1. p. 141. Edit. 3 1753. 


5 . ee 


But that fic- 
tion, received by Mattaire, Palmer, and other eminent writers on the 


2. It is equally certain, that the king bas 3 no proveative to licenſe books, . 
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Strietly ſpeaking „they may be reduced to one; for if the defendant 
; haye any right, the plaintiffs have not the ſole excluſive right. 


1 his is a matter of conſequence to the univerſity, and to che oublick: 


1 both claim under it. 


ting the meaning. 


However, the court looks to the nation of the grants, as ide I 

| To argue from the words, without contider! ng 

_ the rights and powers from! which they flow, muſt be very unſatisfactor- ?- 
It is calling upon the court to form concluſions of judgment, without 


any premilſes, or at leaſt upon che moſt uncertain and impertcet 
e | 


1 ſhall fir three kann. 


How the prerogative of the crown ſtands at the common law, a8 to 15 
ths ſubject matter of theſe grants; and particularly, how it was aſſumed 


in tact, before and at the cas of granting the letters Patent 26 Hen.“ 


to the univerſity of Cambridge. ” 
II. The conſtruction of the grants themſelves, from the words and 


penning. 85 
III. The uſage conſequent: upon them, which IS to be reſpetted, as th 


expoſition of time, and of the Parties. 


1. How the prerogative ſtands at che common law, « or was aſſumed — 
in fact before and at the time of e che letters e of 26 Hen. „ 


to the ace 


m On principles of the c common law. 


It is certain, the king has no prerogative over lle art 4 printing, a „ 
common law, diſtinct from parliamentary powers : 


If he had ever granted the ſole exerciſe of the art, it 0 81 bare 


: been a monopoly, vn all the rules: Kad down 1 in 8 and cour is 
oo fea | 


What is the RY 
and labour of tranſcribing, 


5 Some attempts were made formerly, to eſtabliſh a royal property in it, 
on pretences of money given by the king for the diſcovery. - ; 
Were the fiction true, of Hen. 6. and archbiſhop Bourchier bringing 


over Frederick Corſellis, a foreign printer, to ſet up a preſs at Oxford 


ſtill it would not follow, that, becauſe a wiſe prince oeneroully 3 


nizes a new invention, highly uſeful to mankind, and ſpreads it thro' is 
1 kingoon 


To the univerſity, who are ſupporting ancient privileges, derives | 
: from the grace of the crown, confirmed by parliament, PeCulu. ly adap. 
ted to the ends and conſtitution of ſuch learned boclies, againft M1 exclu— 
five ſole right claimed under ſubſequent letters patent : —— Lo 
lick, intereſted to open grants, which if maintained i in bei full Sent, 
as to books of general uſe (ſuch as acts of parliament, which are the Jaws f 
the land), mult operate with all the inconvenience of monopolies, and 
tend to deſtroy that emulation amongſt Printers, which has hitherto | px: 
ſerved the honour of the art, above the gains and the trade of it. N 
Ihe power of the crown is not in queſtion between us: Both adn, - 


che Pu ib 3 | 


TY mechanic i invention to fave the time, expence, : 


2. It is equally certain, that he king bas no prerogative to licenſe books, 


Fo of ſtate, for leave, before he prints. 


Colleges. 


| kingdom for the good of his ſubjects, therefore the common law at 
once ſtamps it with indelible characters of prerogative, and appropriates 


it to the king and his ſucceſſors, in right of his crown. But that fic- 
tion, received by Mattaire, Palmer, and other eminent writers on the 
| hiſtory of printing, is now fully expoſed in Dr Middleton's diſſertation 
on the origin of printing in England, to the ſatisfaction of the learn- 


over by Edw. 3. in the ſecond year of his reign, + 7 
Ihe legiſlature too, has recognized the art, as free to the induſtry of 


| the people at large. In ſome ancient acts of parliament it is ſtyled a ma- 
Fo rufafure of the kingdom; and in more modern ones, it has been called 


a trade; where the very term excludes the notion of a prerogative 


JJV 
Nie cannot ſay, © None ſhall fee the light, without the review of my 


| <« licenſer.” The author or editor is accountable to the law and the king 
in his courts of juſtice 3 but not to the perſon of the king, or his miniſters 


Io fay otherwiſe, would overturn that ſacred policy of our conſtitu- 


| tion, which preſerves freedom of diſcourſe and writing to the ſubject, for 
Se common pos, muon „ 5 


Ihe liberty 
vious reſtraints. „„ neg er wg 
S8o Milton, in the times of the troubles, calls it, emphatically, the li- 


berly of unlicenſed printing; and explains himſelf in many paſſages of that 
excellent treatiſe, intitled Areopagitica, being a ſpeech for the liberty of 


unlicenſed printing to the parliament of England. T 


And thus it has been conſidered in later times, fince the revolution, 


in parliaments and courts of law. 


s publiſhed, which contains matters impious, immoral, to decry or ridi- 


cule religion and virtue (which, in a political conſideration, are only other 
names for publick order), ſcandalous againſt magiſtrates or private per- 


ſons, ſeditious againſt the crown and civil government; the publication 


D 


is an offence puniſhable by law, as a miſdemeanor of the higheſt 


| Theſe are propoſitions ſo clear, that they may be advanced by any ſer 


vant of the crown in Weſtminſter hall, without the licence of his majeſ- 


— 


8 Middleton's works. vol. 2d. p. 229. „ Moor 675. 
} Milton's works. Vol. 1. p. 141, Edit, Lond. 1753. 
| | 3 nes : ty: 


And it was rightly faid in the argument of the caſe of the Stationer”s 
company againſt Partridge, that on this ground, the crown might make a 


; monopoly of the apothecary's trade; for the firſt was a Fleming, brought 55 


of the preſs conſiſts in printing our thoughts, without pre- 


1 But Milton himſelf admits (tho? an enthuſiaſt for liberty) that if a book 
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ed into practice by the ltrong hand of prerogative, till after the 


the validity of his patent. — 


& 


Colleges. 


ty: And contrary nottons never ſeem to have been brought into debe 


and argument, as maintainable on legal grounds, tho' ſometime: 


This work was reſerved for the law patentee, as becoming the fi. 


WING. 


mentioned. Perhaps the anxiety or prudence of ſome former law patentee 


made him unwilling to publiſh it. 1 have had no opportunity to 
look upon the record, as it ſtands upon the rolls of this court. The 
judgment here was given, Mich. 24 Cha. 2. It was reverſed in the houſe | 
of lords 26 May 1675. Ever ſince that reverſal, the patent has been 
deemed to be eſtabliſhed. I will not go out of the way to ſpeak of the 
grounds of the judgment of the houſe of lords. It appears however, 
from the journals of that houſe, that the queſtion bore ſome debate; and 
lord Angleſey, who was very learned in the common law, and in the re. 
_ cords of parliament (as appears from his anſwer to Sir Heneage F inch's 
argument, at the conference between the two houſes, concerning the lole | 
right of the commons to grant aids of money to the crown), was of op. 
nion to affirm the judgment of this court, and deſirous to ſtrengthen his 
opinion by the weight and authority of all the judges, if the houle et 


— 


lords had thought fit to hear them. For it is ſaid in the journal,“ That | 
is after ſerious debate and conſideration, the queſtion was propoundec, 
* whether the judges ſhall be heard in this caſe, and the queſtion beng 
pur, whether that queition ſhall be now put, it was reſolved in the ne- 


e 


oative. Then the queſtion was put, whether the judgment. ſhall be 
« reverſed, and it was reſolved in the affirmative.—  Difentten — 
&* Angleſey.” | . * 


3. As on the one hand it is certain, the king has no prerogative 4. 


common law over the art of printing, or the books publiſhed by mew 


Carri- 
1e reſto⸗ 


| mcetion 
conferred upon him by his grant. Colonel Atkins (the then patent 
contended with ſeveral members of the ſtationers company, for the 
ing of lord Rolle's abridgment. And in defence of his patent, in the ye 

1664, publiſhed a diſcourſe to ſhew (as the title page exprefes), thi: 
printing belongs to the prerogative royal, and is a flower of tlic crown, 
That book proves, that he deſerves the character given him by Dr Mig. 
dleton, of a bold, vain man; and as he was the firſt editor, ſo ſome hae 
| imputed to him the honour of inventing that fiction about Hen, 6. and 
the archbiſhop of Canterbury, and the record at Lambeth pretended in 
ſupport of it, which the moſt accurate enquirers could never find. If his 
intereſt provoked him to this exceſs, {till his principles and his record, 
tho” they infected the argument of his counſel in the houſe of lords (% 
appears by Carter's reports, 89.) did not 1mpoſe upon the judgment of 
this court, as grounds of prerogative at common law. For the court of 
| king's bench (lord chief juſtice Hale preſiding) were of opinion again 
—— The name of the caſe was Reper . 

Streater. It is remarkable, that there is not a note of the debate at the 
bar, or of the opinion of the court, in any printed report of that time; 
only the argument of counſel in ſupport of the patent, which I juſt now 


n 


2 


pn, * 


: Colleges, 
of it; fo it is equally certain on the other, that he has ſeveral rights of 
cipy by prerogative. eee on OL Orr 
All a#s of ſtate flow from the crown, for the obedience of the ſubject. 


EF the ſheriff, under the authority of the crown. 
of prerogative. 


courts of juſtice, reported at the king's expence, are his property. 


made and compoſed at the like expence, and by the ſame authority. 


by reaſons of law, and policy, and higher conſiderations. 


© conflitution. PE CV 
The people are intereſted in the authenticity of thoſe laws and acts of 


the right of copy in them. 


| after the reformation, when the ſupremacy of the crown was clearly aſ- 
| ferted and vindicated in parliament from papal uſurpation, the king was 
EF deemed to have the like prerogative royal in publiſhing thoſe books, 
EF which are the foundation of the eſtabliſhed religion of the country, or 
© preſcribe publick forms of worſhip to the people. „„ 
hunt tho' it is a property differing in its origin and importance from that 


argued and ſupported upon principles of property” . 
Thus the queſtion was debated at the bar of the court of common pleas, 


caſe, 1 Mod. 256. relating to the grant of the ſtationers company for the 


tain it by this reaſoning, that the calendar having no certain author, al- 
manacks were to be conſidered as nullius in bonis, and the king had a 
tort of fiſcal or caduciary right. Cre” 5 


Sir Peter King, who ſpoke as counſel on the ſame fide, long after- 


chancery in the year 1710, and argued before Parker chief juſtice in this 


part of the common prayer book, which was a prerogative copy. This 
was a different fort of reaſoning from ſerjeant Pemberton's, if it could be 
ſupported. ____ F e 

the ſaints and number of feſtivals, according to the diſcretion of the or- 


* Afts of parliament are the king's laws, anciently promulged by writ to 
Proclamations and orders, by the advice of the privy council, are acts ; 
The regiſter of writs, the year books or annals of the tranſabtions of the 
The enghſh tranſlation of the bible, and books of divine ſervice, were 


This prerogative property is to be maintained on the ſame grounds of 
argument, as the general property of authors in their works, but inforced 


The king is the executive power, both of the civil and eccleſiaſtical 


| | ſtate by which they are governed. Therefore the king, in all ages, had 


This appears from the manner of promulging acts of parliament: And 


by that great lawyer and able advocate ſerjeant Pemberton, in Seymour's 


ole printing of almanacks ; when, being preſſed to know how to ſhape 
his argument, yet chuſing to avoid colonel Atkyns's topicks (to which 
lord North chief juſtice ſhewed more reſpect), he endeavoured to main- | 


wards in queen Anne's reign, upon a caſe directed by lord Cowper out of 


The anfwer was, that before the reformation, the calendar varied as to 
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of other authors; ſtill the king's right is of the ſame nature, | and to be 


Court, endeavoured to ſhew the king's prerogative in the calendar, as it 


. 1 Colleges. 


dinary in every dioceſe, and was inſerted in tlie book of common 
3 as an index to tlie leſſons out of the bible. 
No certificate was made in that caſe. 2 
And it is not material, whether the particular reaſonings were e valid; 
but the general, rational. ſober ground of royal rights of copy by pre- 
rogative, as maintained by the ableſt men in enter hall, i 5 pro 
erty. 
N [111 How the prerogative was e in fact, before and: at the 
time of granting the letters 885 26 Hen, 8 . t the univerſity of 
Cambridge. 15 . 
I be opinions then held, — the powers in \ fact exerciſed by the king, „ 
are material to ſhew, What the king intended to grant. | — —— 
7 08; period was ſeventy years after the importation of the art a 
printing. 

The king will not be ane to have a0 rights, which at that 
time he never claimed ; eſpecially when the conſequence of ſuch con. 
ſtruction will vitiate and annul his grant. 

The fact therefore ſhall be opened 1 in the fame order, in which [ ye 
explained the principles. 

1. Did the king, in fact, aſſume the ola exons * the art of prin- ' 
ting, by his ſworn ſervants or grantees ? — It was never thought of in any 
age, and as little in the times of Hen. 8. as in any reign in engliſh |} 
hiſtory, 

Even in the 4 ood; year of queen El hen 40 . a FOR Ren of mo- 
nopolies was laid upon the table of the houſe of commons, chat an em. 
nent member of parliament (Mr Hakewell of Lincoln's Inn) * gravely 

aſked, where was the patent for making bread ; and having put the houte 5 
in ſome ſurprize, explained himfelf by ſaying, that if parliament did not 
interpoſe, ſuch a patent would be granted before next ſeſſion : I ſay, 
even in thoſe days, no courtier had made the art of printing the object of 
his rapaciouſneſs, or aſked a grant of it as a matter of prerogative.— 
Tet perhaps no monopoly except that of bread, could have been more 

lucrative. 8 


Abe feſt Printers exerciſed the art, without any privilege general or 
ſpeclal. | 
Caxton, to whom the Wong of importing the art into E noland + is 
clearly due, obtained no patent for this purpoſe. Tho? favoured and 
protected by Edw. 4. Hen. 7. the duke of Clarence, and others, there is 
no prerence for the notion, that he was either a grantee or ſervant of the 
crown. In the large number of volumes which he printed, he never 
mentions it. His title page never bears, cum privilegio, or cum iv 
4d imprimendum folum : only theſe humble words, Imprinted d me ſin: 
Man, William Caxton. If he had been a grantee or ſervant of the crown, 
ne would haye referred to his letters patent, or ftyled 1 himſelf Printer lo 


— — 


Praye f 


3 — 


— 


..* Townſh, Collect. p. 239. T A. P. 1471. th 
DN | | | Ps 2 
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have ſought it for his protection. 5 „ 

2. Did the king (that great and arbitrary prince Hen. 8.) claim any 
prerogative over the allowance of books publiſhed from the preſs ? — 
No more than the crown did before over books tranſcribed, 


And not only his merit would have procured it, but his modeſty would 


F that time was not thought of in England. „„ 
| The beſt writers on this ſubject have agreed, that political uniformity 
i: religion firſt produced the attention and jealouſy of a licenſer, 

| They have traced it from the council of Trent, and from the inqui- 
tion in Italy and Spain. JJ) 

In England, the only inſtance of controll, the only menace of coercion, 
prior to the king's grant to the univerſity of Cambridge, was (in the year 


| biſhop of London, to the archdeacon of London or his official (pro ſa- 


_ engliſh new teſtaments, which intermix or give countenance to heretical 


direct articles of enquiry, either in his own or the archdeacon's viſitation, 
and to have been formed particularly on the ſtatute 2 Hen. 4. c. 15. for 


ere 5 5 3 
Then followed the letters patent to the univerſity of Cambridge in 
1533. 8 | „ | | 


iſſued in the king's name, againſt importing books from abroad without 


| or one of his council, or one biſhop whoſe name was to be expreſied, 


caſe of importing books from abroad, which had been reſtrained (1532) 
by the ſtatute 2 5 Hen. 8. c. 13. So that they amount only to the in- 
forcing of a parliamentary prohibition, and do not operate in any fort as 
regulation to licenſe books generally within the kingdom, before the 
Printing and publication. 


and twenty years. 


ä 


5 — Fox's Acts and Monuments, 544. 50 Book of Martyrs, 990. 
T Fox's Acts, 572. B. of Martyrs, 1108. Edit. 1576. 


bb lind's grace, as others did afterwards. If ſuch a licence or authority 
had been deemed neceſſary, the great lawyers of that age would have 
told him ſo. He might have adviſed upon it with Lyttleton himſelf. 


The licenſing of books, previous to the printing and publiſhing, at 


1826) * a mandatory letter, not from the king, but from "Tunſtall 


lute anime et correctione morum). It prohibits the ſpreading tranſlations | 
of the new teſtament made by Lutherans, and commands them to call-in 


errors. But this ſeems to have flowed from the power of the ordinary to _ 


repreſſing hereſies, which required the delivery of ſuch books to the 


About five or ſix years afterwards, in 1539, ſome injunctions + were 


examination of the king or his council (or ſome appointed), particularly 
engliſh books; or printing, publiſhing, and ſelling within the realm, | 
engliſh books of ſcripture, without examination by the King's Iighnels, 


But this proclamation, or theſe injunctions, were applied only to the 


From this time forward, in that age of reformation, heated with con- 
teſts of religious zeal, it is remarkable, that no act of ſtare was done by 
tne mere authority of the crown, relative to this matter, for almoſt three 
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Ed. 6. C. 10. to aboliſh divers books and images. 3 
2 And in 1555, there was a proclamation by Philip and Mary, WY = 
importing heretical and ſeditious books, ſpecifying the books of all the 


7 ſtands likewiſe on the ground of parliamentary authority, and re. 185 
cites the ſtatute 2 Hen. 4. for repreſſing herefies. 5 


Cambridge, but preſcribed no form or method of licenſing. 
ratification; and in 1559, by additional injunctions againſt heretical and 
ſeditious books, requiring in the firſt inſtance, by royal authority, pre- 
vious to the printing or publiſhing of any books, the licence of the queen 


in writing, or of ſix privy counſellors, the archbiſhops of Canterbury and 
York, the biſhop of London, the chancellors of the two univerſities, the | 


25 the hands of any corporation (the creature of the crown). 
the powers of the charter of that company, ſigned by Sir Nicholas Bacon, 


35 underſigned by the commiſſioners of eccleſiaſtical cauſes. + 


methods and powers of Ucenſing, to be purſues and exerciſed with a 
ſtricter hand. & 


commons. Hence . the troubles of the kingdom, and diſtractions 


Gates, 


The parliament indeed interpoſed once, by che acute of che 3 . . | 


oreat reformers of Europe, engliſh ind foreign, (including Eraſmus, * f 


In 1556 (3 & 4 P. & M.) the very next year, the firſt charter 5 was = 


granted to the ſtationers company, requiring all printers to be of that 
company, and giving powers of ſearch and feizure in reſpect to all books | 
printed or ſtamped contrary to the form of any ſtatute or proclamation, 


This charter was framed 23 years after the grant to the univerſity 4 “4 


In 1558 (the firſt year of queen Elizabeth), it was followed by 1 2 


biſhop (being ordinary), and the archdeacon, or any two of them, the 
onions of the place being one. As to pamphlets, plays, and ballads, | 
(wherein regard was to be had that nothing be ſeditious, heretical, or | 


unſecemly for chriſtian ears,) ſuch writings as theſe arc warned over to 
be licenſed by the commiſſioners of eccleſiaſtical cauſes. * 5 


This was the firſt regulation for licenſing 1 in England, in | the try ue e ſenſe 
of that inſtitution. 
When once the ſtationers company was 2 abſolute, anda a corpora- 5 


tion of weight, the ſtar chamber endeavoured to ſupport and execute | 


thoſe powers, which neither the law, nor the people could Wah from L 
Hence the ſtar chamber ordinances, dated June 29th, 1 £66; to'inforce | 
lord Burleigh, and the moſt eminent privy counſellors of that Ages and 4 
Hence the inforcement of thoſe ordinances in 1585, 28th Eliz. by de- 
cree of the ſtar chamber; z and in 21 Ja. 1. by proclamation founded on 


that decree, 
Hence in 1637, the 8 3 of che ſtar or: vieſcribing 2 


This was complained of and condemned by votes of the houſe of 


,s 


ww 
— 


* Ames's | Terr Fry 515, 520, 527. + Strype's life of 405 Parker: 221. 
I Strype's life of archb. i 223. 8 Roſh, Coll, "Yor I, — 2. Page 46 Zo 


of 
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of civil war, the origin and hints for reſtraining tlie preſs by ordinance 


of parliament in 1643. | ” rnd pr ed lt 
And hence the licenſing act, 14 C. 2. c. 33. after the reſtoration. — 


| This law ſubſiſted in force till 1692. when the time for which it was en- 


ated being rumour, it expired of it kl TEE 
Ihe truth was, that both parties, when in power, and diſtreſſed by 


| what they called faction, had fallen into the ſame extreme; fo that the 
_ parliamentarians could not object to the licenſing act at the reſtoration, 


with any grace. And accordingly it ſeems to be formed in ſome mea- 
' ſure, out of the decree of the ſtar chamber, and the ordinance of parlia- 


ment, combined together in a friendly. union. 


heſides all this, the prerogative was now and then exerted, in procla- 
nations againſt ſeditious or traiterous books; as at the time of the Spa- 


| nifh invaſion in 1588, by queen Elizabeth, when her title to the crown 
| was attacked, by a malignant party at home, and her enemies abroad. 
| Such proclamations as theſe are within the power of the crown, and 
| agreeable to maxims of ſound policy; recommending to magiſtrates and 
| good ſubjects the due execution of the laws, to prevent miſdemeanors, | 


| to bring offenders to puniſhment, and operating in general as an admont- 
tion and warning to the people. „„ 


| There are allo ſome inſtances of patents ſued out for particular books, 


as a protection to the author or printer, in the nature of new inventions. 
"Theſe were temporary licences, for ſeven, or ten years, ſometimes for 


| the life of the author or printer; and by a clauſe in the ſtatute 21 7a. 


c. 3. (which ſaves letters patent or grants of privilege concerning print- 
ing) ſeem to be recognized as legal, or at leaſt remain unprejudiced by 


| the proviſions of that la w. 


3. Did the king, at the time of this grant to the univerſity of Cam- 
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bridge in the 26 Hen. 8. claim any property or copy right, in particula: 


books, by virtue of his prerogative ? —— 1. This the king certainly did. 


| long before the date of the grant in queſtion, particularly in the flature 


k or acls of parliament, the regiſter of writs, the year books or annals of 


the ſupreme courts. I find there are two or three inſtances of printing an 


| abridgment of the ſtatutes down to the 31 Hen. 6. without a privilege ; 
as alſo the ſtatutes from Edw. 3. to the 22 Edw. 4, the ſtatutes 1 Rich. 3, 
and ſome year books of Hen. 6, by John de Letton (the firſt editor of 


Lyttleton's tenures) in the year 1481, and by Willam de Machlinia in 


1483, without a licence : But it is plain, that the crown claimed a pro- 
eri in the ſtatute book, early after the. importation of the art of print- 


ng. The promulgation by the ſheriff under the king's authority, the 
maxims of the conſtitution in reſpect to the executive power of the crown, 


immediately ſupported it. The firſt printer who ſtyles himſelf printer to 
the King's grace, is Richard Pynſon (it ſhould ſeem in the year 1503) as 


ſervant to Hen. 7. and afterwards to Hen, 8. + He printed acts of par- 
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liament from 1503 to 1528, and the year books. T. Berthelet the grant 
of whoſe ſalary or annuity in the year 1529 1s ſtill extant) ſeems to have 
done the ſame. * But their right to the office of king's printer doth not 
appear by any grant upon record. Probably they had no formal grant or 
appointment. However that may be, hiſtory (civil and literary hiſtory) 
{peaks the-king's acknowledged property. © . 
2. In like manner, about this time, the king claimed a prerogative 
right of copy in the eng/th bible. Frequent orders were given in counci] : 
for preparing it, in the years 1531 and 15333 F and learned men in both 
univerſities were adviſed with. Richard Grafton, whoſe letters Patent as 
| king's printer 1 Edw. 6. are the ſecond in order of time, ſtated in this 
_ cale, or appearing on record, was a moſt zealous friend to the reforma- 
tion. He procured leave of Francis I. to print an engliſh bible at Paris 
in 1337, which he preſented to lord Cromwell and archbiſhop Cranmer. 
In this zeal he was ſo forward as to be impriſoned, till he gave bond in 
| 1001, not to print more engliſh bibles, till the king and clergy had ſettled 
a tranſlation. In 1540, 41, he was reſtored to favour, and intruſted with 
printing the folio engliſh bible, under letters patent, which was ordered by 
proclamation to be had in every church © as of the largeſt and greateſt vo- 
< lume.” But he underwent great changes of fortune; was deprived of 
his office by queen Mary, and diſgraced for having printed the proclama- 
tion on the lady Jane Grey's acceſſion to the crown. © _ 
3. The ſame prerogative right was claimed about this time, in the 27% 
ſal; and all books of divine ſervice; which underwent various forms and 
alterations, as projects of reformation roſe or fell in thoſe times. This 
appears from a patent ſtated in Rymer's Fœdera, dated 28 Jan. 1543. 
de libris imprimendis pro divino ſervitio ff nn eee 
4. It is upon the like ground of copyright, that the property of the 
latin grammar (excepted out of all the grants to the king's printer) paſſe: 
by letters patent. It was collected and ſet out by learned men, at the 
king's expence, under his direction and authority, and recommended to 
all ſchools by the biſhops in their viſitation, even fo late as 1640, by 
| biſhop Juxon ; in whoſe articles of inquiry, this queſtion is inſerted re. 
lative to ſchoolmaſters, Doth he teach them any other grammar, than 
that which 1s ſet forth by the authority „% $thet?7 ld tf 
Upon the whole it appears, Firſt, That the crown aſſumed no prero- 
gative property in the art of printing in the 26 Hen. 8. Secondly, It 
aſſumed no powers of /icen/ſing books publiſhed by the profeſſors oi that 
zrt. - Thirdly, It claimed only a copy right by prerogative, in acts of 
parhament, proclamations, year books, &c. bibles and books for divine 
ſervice, and the latin grammar. This right is claimed upon principle: 
received in all ages. And if the prerogative of the crown was thus ra 
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+ Lewis's Hiſt. of the Engl. Tranſlat. of the Bible. Lond. 1739. 
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tionally underſtood, or at leaſt in no inſtance extended further in the 26 
Hen. 8. the court will ſoon fee the weight of it, in the conſtruction of 
theſe grants. e 33 Oe 7 8 


II. I will next conſider the conſtruction 
_ the words and penning. And, : 


II] I ſhall conſider the letters patent 26 Hen. 8. to the univerſity of 
Cambridge, and thoſe allo to the King's printer, down to the third year 


el king Charles the firſt. VVV 
III] The letters patent 20th July, 3 Charles I. to the king's printer, 
with the contemporary expoſition of the crown by letters patent to the uni- 


verſity 6th Feb. in the ſame year. 


| {TI} Letters patent 26 Hen. 8. enable the univerſity by their ftationers 
| et librorum impreſſores, tam alienigenas et natos extra, quam indigenas et natos 
| infra obedientram noſtram, ommes et emnimodos libros ibidem imprimere, per. 
| cancellarium vel ejus vices gerentem et tres doctores ibidem approbatos ſeu mmpoſ- 
6;pu]?]öi m 8 „ 


Letters patent 1 Ed. 6. to Grafton, and 1 Mary to Cawood, grant the 
| office of printer of all and ſingular ſtatutes and books, acts of parlia- 
ment, proclamations, injunctions, and other volumes whatſoever, by his 


majeſty his heirs and ſucceſſors then publiſhed or then after to be publiſh- | 
ed, in the engliſh tongue, or in the engliſh and any foreign tongue mixed 
together (except the rudiments of the grammar of the latin tongue). 


With a prohibitory clauſe to others. 


In the following patents, 1 Eliz. to Jugg and Cawood, 19 Eliz. to 


Chr. Barker, &c. Engliſh bibles, and new teſtaments, and books of di- 
vine ſervice are named (with ſome little variations in the deſcription). _ 


I. The firſt thing obvious in conſtruction is this: The right granted 


to the univerſity 1s local in Cambridge, to be there exerciſed ; — to the 


king's printer, unlimited, in reſpect of place. The defendants therefore 


claim only, /#b modo, a concurrent right. 


2. Another thing, as plain, is this; — that the excluſive and prohibi- 


tory words in ſubſequent grants, can never affect rights conveyed by prior 


grants. The king can never derogate from his own grants: and therefore, 


{ſaving of former rights, or a prohibition to new pretenders, are equal- 
h uſeleſs, and give no other protection than the law implies by virtue of 


the granting words. 


3. The queſtion then is, — To what ſubject matter do the general. 
words in the letters patent 26 Hen. 8. extend? — Did the king mean 
only to allow printing at Cambridge, on a miſtaken notion of his general 
prerogative over the art? That age held no ſuch miſtaken notion. — Did 


e mean only to exempt books printed at Cambridge, from the review of 


royal licenſer? At the date of this grant, no powers of that fort were 


claimed or exerciſed. — On what ſubject matter can it operate, except 
the copy rights of the king, more particularly ſpecified in later grants? 
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of the grants themſelves, from 


The 
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= — The argument being thus reduced to a point, ſeveral Onjrerioy: 
ariſe on the part of the plaintiffs. Theſe may be reduced to 3 heads: 


1. They diſpute the au! meaning of the letters patent 26 Hen, 8. ig 


2. They difpute the legal confiruftion. 


1. They diſpute the ac meaning. 
Under this head they objet, 


iſt Ohjection] That acts of parliament cannot be called „ri in any | 
ſenſe: And they cite the definition of a book from Chamber's Diction IA 


ry, that a book is a compoſition of wit and learning &c. 


book, as a compoſition of wit and learning, is a little unfortunate; be- 


cauſe there are too many books abroad in the world, without the leaſt tinc- 
ture of either of theſe ingredients. If it were material to produce another, 
I would produce a definition of a very different kind, derived from the ori- 
ginal ſenſe of the word liber. It is in Pliny's natural hiſtory b. 13. C. 11. |} 
where he ſays, that liber means the inner rind or bark of a tree, on whici 
the ancients ſometimes wrote; and as theſe libri were rolled together, 
they were called volumina. So that by a uſual figure of ſpeech, Ader 
and volumen came to be indifferently applied to expreſs the ſame thing. 
Therefore it is not to the purpoſe, of what ſubject matter the book con- 
_ fiſts, whether it be matter of wit or matter of learning, or records, acts?ĩ 
: of Parliament, and acts of ſtate. The matter may. be infinitely various; || 
but the form and manner of publication may, in every inſtance, be the: 
F;; 88 VVT 
Anſw. (2) The words of the plaintiffs grants apply this deſcription to 
ſtatutes : © Statutor? libror* libellor' actuu' parliamenti ”, diſtinguiſhing 
the publication of the ſtatute book from ſingle acts of parliament. Aud 
at is the conſtant deſcription in every grant, from the time of Grafton 10 


aß, 


2d Ojeti“.] But the books, intended by the king, muſt be the ob: 
ject of an academical approbation : Acts of parliament cannot be fo. 
Anſco. This argument equally applies to printing es and the book of 
common prayer: The latter of theſe is authorized by parliament ; the fo. 
mer, not preſumed ſubject to any review (except of a general council) 
_ fince the canon of ſcripture was fixed by the acknowledgment of the 
chriſtian world. AED „ In 


2. Suppoling both the au meaning and the legal conſtruction to be 
favour of the defendants, yet they inſiſt, that the letters patent are vid, 

becauſe the copy right of acts of parliament is a ſole right in the king's 

printer, from the nature of his office, and incident to 1t, as an ancicur 

office of truſt, the rights and powers of which cannot be ſevered or com. 

m ütienten dd ne 88 „ Roy „ 


Anſw. (1) F this objection is ſeen in the ſame light in which it ſtrikes 
me, there will be no occaſion to ſpend much time upon it. It is a chi- 
cane (as lord Nottingham expreſſed himſelf on another occaſion) to be AY 
laughed at in a court of law. — The general definition produced of 2 | 


The 


— 
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The approbation therefore directed by the grant muſt be copied | in 


theſe caſes to the diſcretion of actual printing in the univerſity at this or 


that time. ; 


1n the caſe of the law patente, it appears From the argument of his 

counſel at the houſe of lords, as reported in Carter 91. that an Objection 
vas drawn from the licenſing act 14 Car. 2. againſt his riglit, as if the 

powers of licenſing granted by that act of parliament had ſuperſeded nis 


patent. But the diffinction 1 is well taken in anſwer to it, viz. that it is 


| one thing to ſay, Ibis book deſerves to be printed, which applies to the au- 
| thor; and another, to ſay, it ſhall be printed by this or that 'man under 
| the king's authority. — So here; it is one thing to ſay generally, this 


01 75 ft for publick view, worth by of an imprimatur; another thing to ſay, 


ihis book already allowed an imprimatur by publick authority 7s fit to be printed 


| in the univerſi ity by the powers of this patent : There is a publick demand 


for it: It will be for the reputation of that learned body, and conduce 8 
thoſe corporate * which the Crown hath been always anxious 1 


preſerve. 
2d 04j.] It is Fai, that the hs had no other intention. than to en- 


able the e e to employ foreign printers — res ſtalionarios, tam alie- 


ugenas et natos extra, quam indigenas et natos infra obedientiom- noſtram : 


| That this is grounded on the parliamentary reſtraints of alien artificer's: 


In the ſtatute 1 Ric. 3. c. 9. contzining a general reſtraint of perſons not 


FB born within the king's obeyſance exerciſing; Jandicrafts, there is a proviſo 
in fayour of alien importers of books and Printers dwelling within tlie 
realm. By the ſtatute 25 Hen. 8. c. 15. this pro” if9 in favour of aliens is 
| repealed, on a recital, that many of the king's {abjects are become able 


in printing. And the letters patent of the 26 Hen. 8. to the univerſity 


were intended to Operate in che nature of a nom cbſtante. to this laſt 5 


| Natute, 


Anſcw. (1) There are no words of: non e without hh” the 
b king's grant cannot have effect againſt an act of parliament, even in 
. caſes where the ſubject has no intereſt in the prohibitory words of the 
| ſtatute, as he certainly tras in the reſtraint of alien artificers. { Faugh. 344+ 


Thomas v. Sorrel.) 


(2) But the words of *the letters patent, on which this objection i 18 


grounded, are plainly ſuperfluous, and not the operative part of the 
grant. For the univerſities ſeem to be conſidered, by ſeveral ſtatutes 1c. 
Live to this purpoſe, as privileged places. By the 14 & 15 Hen. 8. 


©. 2. alien artificers are reſtrained to one apprentice, and tere journe ymen 
aliens; with a proviſo nevertheleſs for the univerſities of Oxford and 


Cambridge. By the 21 Hen. 8. c. 16. that reſtraint is made perpetual ; 


th a proviſo, that alien artificers in the univerſities of Cambridge and 
Oxford ſhall not have more than ten ſervants. By the 32 Hen. 8. c. 16. 
: alien artificers 1 in Oxford and Cambridge, O like "oor privileged, Mall 


| ape but two alien ſervants. 


(2) But ſuppoſing this matter was otherwiſe, upon the letter of the 


acts of Parliament J yet the main intention of the letters patent er 
2 | | ; 12 
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Chapter of Fernes' caſe.) 


enable the printing emnes et omnimodos libros. So it has always been u. 
derſtood; and lord Coke obſerves it in 4 Inſt. 228. when he ſays, thy 
the univerſity of Cambridge hath the power of printing <withiz he fi, 
« omnes et omnimodos libros, which Oxford has not.”—The deſeripig, | 
of alien or native relates only to the printers to be employed; and jr ;. 
immaterial, whether the grant could take effect in every circumſtance, = 


2. The plaintifts diſpute the legal conſtruction. 


O..] Here it is objected, that the words are too general; and in the | 
caſe of the king, his grants will not convey ſpecial prerogative riglit, = 
without expreſsly naming them. (So Plowd. the cale of mines. And 


„„ PT UVV V 
An. It is difficult to draw the line (which is ſometimes ſubtle} and 
take the true diſtinctions upon the conſtruction of the king's erants, | 
This is certain, that the law makes a difference, between the grants of |} 
the crown and of a common perſon. They ſhall be taken favourably $ 
for the king, and no prejudice ſhall accrue by implication againſt the | 
FF 33 T2ĩTA Lt WS. | 
B77 EE e.g lO OT 
(1) If there are words in the king's grant, which under a general | 
name comprehend things royal and things baſe ; it ſhall be taken in fx |} 
vour of the king, and the baſe thing ſhall paſs, the royal! or prerogative I} 
rights ſhall remain. ( Plowd. 333. Caſe of mines. Dav. 17. Cale of 


(2) If the expreſs grant of the king cannot take effect, without im- 
plying ſomething which is clearly not granted, either by ſpecial or ge- 
neral words; the grant ſhall be void, rather than inure to two intents, 4 
without words in the grant: As if lands, or an office, be granted to an 
alien born, this will not make him a denizen; or to the king's villein, 
this will not infranchiſe him; or to a felon, this ſhall not pardon him. 
. Fat. pe, C956, )) 0 on 


(3) The king's grant ſhall be void for uncertainty, where the grant of 
another would not, upon the doubtfulneſs of his intention, which of two S 
things, equally in his power, was the object of his grant. As if the King 
has 100 acres of land in D. and grants to one 20 acres in D. without 
deſcribing them by rent, occupation, or name; the grant is void, and 
the grantee ſhall not have election in the king's caſe. (12 Cv. $0. 
Stockdale's caſe.) So if he doth not limit any certain eſtate to the gran. 


tee, nothing ſhall paſs, not even an eſtate at will. (Dav. Dean and 


) But if the general words are ſufficient to comprehend two intents, | 
not equally in his power, one of which is void and ineffectual, and the 
other good 1 it ſhall be taken and confined according to ſuch intent, that 
the grant ſhall have effect. And this (ſays lord Coke) in judgmen! of 
law, ſtands with the intention of the king; for it was not the intent of the _ 
king to make a void grant. (8 Co. 56, 167.) And in 2 Inſt. 496, 7. 
the ſtatute of 2uo Warrants, 18 Ed. 1. it is faid, ſecundum earum pleni- 
tudinem judicentur,—let them be expounded in their full ſtrength ; that - 


. Colleges. . 
a full aud beneficially as the law was taken at the time when the grants 
ere made, which lord Coke adds, is a direction to the ſages of the law, 
in the conſtruction” of the king's charters. EE „„ 


| _ poſe, the grant is idle, and void: The univerſity might employ printers, 


at the time of making the grant. „ ee „„ 
| Then (as it is expreſſed in 6 Co. 5. Sir Jobn Molyn's caſe) the grant 
| ſhall be conſtrued to have effect, for the honour of the king, and the 
„% VVV. 5 


This reaſoning is ſtrengthened by the ſtatute 13 Eliz. c. 29. where the 
very letters patent are expreſsly mentioned, and confirmed in parliament, 
according to the form, words, ſentences, and true meaning. 


; patent are of no effect, becauſe the copy right of acts of parliament is a 


of truſt, the powers of which cannot be ſevered or communicated. _ 
bett anſwer which occurs. 
Neither is it an office by preſc 
| late, ſhews it impoſſible. 


almoſt of equal conſideration ; I know of no rule of law, which reſtrains 
the king from ſevering the rights and powers of it at diſcretion. _ 
In this reſpect, there ſeems to be a diſtinction in the nature of offices. 


to others. If the king, in appointing the judges of the court of king's 


patent, think fit to grant an authority to award prohibitions, and to ex- 
trcſe all other parts of the original inherent juriſdiction ; the firſt re- 


the acts of the court muſt be juſtified under its general authority. 
So f the king, by letters patent ſhould grant a power to the chief 


ginal out of chancery; or to the chief juſtice of the court of common 


thoſe great officers would remain the ſame, and the particular authorities 
r Feen 


In this caſe, the words are large enough to comprehend the copy right 
of the crown, as well as general powers of printing. To this latter pur- 


without the king's licence, at a corporate expence. To the former, it 
may operate, as the legal prerogative was underſtood and aſſumed in fact, 


. The plaintiffs fay, that ſuppoſing both the ohe meaning and 
aal conſtruction to be in favour of the defendants ; yet the letters 


ole right of the king's printer, incident to his office, as an ancient office 
Anſ. The objection is made now for the firſt time. I will give it the 


| (1) This office of king's printer ariſes not by act of parliament : 
. N O P 8 : : | * '. . Ps a : 
ription ; the very art of printing introduced 


(2) If it were an office by preſcription, or ſo ancient as to be deemed 


| The judicial power of the judges, fitting in the ſupreme courts at 
| Weſtminſter, cannot be granted by parts, or ſevered and communicated 


| fraint, and the ſubſequent particular authority would be void, and all 


U\ſ!ice of the court of king's bench, to hold plea in real actions by ori- 


pleas, to iſſue writs of mandamus; or to remove the proceedings of in- 
ferior courts by certiorari; the general inherent authority of each of 


. 


bench, ſhould by new clauſes inſerted in the writ or letters patent, re- 
train them from exerciſing the juriſdiction of the court, in any cafe but 
mandamus's and quo warranto's ; and ſhould afterwards, by new letters. 
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dictions, which the policy of the conſtitution preſcribes. 


ſever the right and powers, even of ſuch as are Se at hi 
| pleaſure. | | 


an officer by preſcription, as ancient as-the conſtitution of that court. 
make out licences for alienation, and ee a new clerk for that 
' Purpole. 
of parliament, becauſe it was not wotth the aſking. And for lands in 


crown office. 
ing patentee of the crown office; but they might be made previous to the : 1 
| appointment of a ſucceſſor in that office : and the validity of them wan 


| why might not the crown grant the right of printing acts of ane th 
One, proclamations and orders of council to e bibles to a third, 


important truſt : The King's printer comes in the room of thoſe trauen. I 
And the notion has been countenanced ſo far that a copy of a private act 


: the caſe of Edwards and Veſe . 


b 5 : If the act be private, the party availing himſelf of it, mult plead 


2 diſtinetion. 
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To ſay otherwile, EE confound-thoſe limits and meaſures of; j i 
But the caſe of miniſterial officers is very different. The king may 


It has been done | in fact. - 


The clerk of FR crown in chancen, 


y A 
FIT Y 
15 * 

; 


King James the firſt (to multiply the means of conferring favour: , for i 
which he found ſuch large demands) ſevered from the office the right w þ 


"This new office dropt, when the military tenures were aholithed by At 
Jerſey, and other places, ſuch licences are ſtill made « out ſometimes! in the 


He likewiſe ſevered the right to make out Jones patent for granting 
offices, from the clerk of the « crown; which remains in the clerk of. che 
PRO to this days... 1 

Neither of thoſe grants could hs made, in 1 tbe F a fu abit 


never drawn in queſtion. | 
(3) Then, Suppoling the letters patent * the king 8 printer expit ed, 


O 


and common prayer books to a fourth ? ; 
Or why not appoint ſeveral printers with a concurrent right in all? 


"This 18.9 


0hj. ] But the objection is ſupported further, by ſaying,” 
bers, who uſed to exemplity acts of parliament from the original record. 
of parliament printed by the King! s Printer was received in evidence, 1 f 


Anſ. (1) It is every day's experience, that private ads of parlament 
are MAPA to be Proved in another manner. The diſtinction 1s 


t; if he wants it in evidence, he muſt prove it like any other record, by j 
A 5 Erie copy examined, or produce an exemplification: If the act 1s pub- } 
lick, the judges are bound to take notice of it by the rules of law, which | 
preſume, that both the common and ſtatute laws are in the breaſt of the 
court. And therefore the printed ſtatute book 15 only a memorial, like 8 
<OPpYs for their private uſe. 
(2) The caſe of Edwards and Veſe 'y Was Cs ZI becauſe it ih 
admitted, that the act, tho? private in its nature, was, ade publick 0 
a clauſe for that purpoſe: z which reconciles it to the known ſeri 


ee IG | = | | - | _ ln 
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THIF A come next to confider the letters patent to the king's printer, 
bearing date the 20th July, 3 Charles 1.; with the contemporary expo- 


of February following. 

| [lizabeth and king James had been aſſigned to Norton and Bill. The 
king, by his charter 20th July, 3 Cha. 1.. confirmed that alignment ; 
and in theſe letters patent, the emphatical words, ſolely to print, were hit 
VVV „%% ͤðĩ LÜww „„ 


to the crown. %%% . „ 

I The king, to quiet and aboliſh controverſies, by his charter 6 Febr. 
| 2 Cha. 1. did ratify and confirm — grant and declare, —— as is there fet 
The clauſe at large recites, That divers queſtions and controverſies 
had ariſen, whether any {tationer or printer of the ſaid univerſity of 
Cambridge, ſo aſſigned and choſen as in the faid letters patent of 


chancellor or vicechancellor and three doctors of the ſaid univer- 
lity, lawfully print or cauſe to be printed and put to ſale any of 
thole books ſo particularly expreſſed in any of the ſaid letters pa- 


it might evidently appear to all men, how graciouſly he tendred the 


Cambridge, which ſaid franchiſes, liberties, privileges, and profits he 
* propoſed no way to abridge or diminiſh, but contrariwiſe to enlarge 
amplify and increaſe the ſame, when fit occaſion ſhould be offered, be- 
ing as zealouſly bent to advance learning and the profeſſors thereof, as 
any of his predeceſſors had been; and to the end that all ſuch contro- 
verſies queſtions and ambiguities might be aboliſhed and taken away; 

for himielf his heirs and ſucceſſors did ratify and confirm, unto the 


| chancellor maſters and ſcholars of the ſaid univerſity of Cambridge 


and their ſucceſſors, all and every the privileges and immunities by the 


be lawful to and for any ſtationer or printer in the ſaid univerſity of Cam- 
bridge then or there after to be aſſigned and choſen in form aforeſaid 
by the chancellor maſters and ſcholars of the ſaid univerſity, to im- 


Print or cauſe to be imprinted from time to time within the univerſity 
ef Cambridge, with the conſent allowance and approbation of the 


chancellor or vicechancellor and three doctors of the ſaid univerſity, 
all or any of the books particularly expreficd in all or any of the ſald 
. leveral letters patent of queen Elizabeth, king James the firſt, or Or 
his ſaid majeſty, unto any of the perſon or perſons, body politick or 


© the ſaid chancellor maſters and ſcholars as afore 


ſaid, and alſo all and 
W 711 RS 


tion of the crown, by the letters patent to the univerſity, dated the 6th 


It appears, that at this time, the term granted to the Barkers by queen 


The univerſity of Cambridge took the alarm; and made application 


hing Hen. 8. is directed, might then, with the approbation of the 


tent {that is, to the King's printer]; his majeſty, to the intent that 


franchiſes, liberties, privileges, and profits of the ſaid univerſity of 


* laid letters patent of the 26 Hen. 8. to them granted or mentioned to 
© de granted: And did thereby further grant and declare, that it ſhould 


« * 4 : - ; . 
. corporate, as aforeſaid, or unto any other perſon or perſons, bodies 
Politick or corporate, ſince the granting of the ſaid letters patent to 
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« all manner of other books allowed or to be allowed 3 in the ſai on Ut 
„ ſity as aforeſaid.” | 


Theſe letters patent are of great t weight. 


. they be conſidered as a confirmation, it is the ſerie of 1 i ie crown, 
a century after the firſt grant, upon that original grant, in a matter t 


i „er- 


prerogative property, clearly binding to the crown, and to all future oran- 
tees, when the terms and intereſts, then aſſigned in the office of king's 
printer, ſhould determine. | 


By computation, thoſe intereſts 3 on the rot] h of Jam 5 


1679 ; the laſt term then exiſting being that granted to Robert Þ Bai 


the ſon. . 
From that moment, tlie letters patent 2 2 Charles 1 might be leaded, 


either as a confirmation Or as an original grant, according to th e rule 67 — 
law, in charters to corporations, where the king grants the eme! intire 


right or franchiſe to the ſame body. 
2. If the letters patent of the 3 Cha. 1. be conſidered; as an orivino 


grant, tho” the king's printer might not be prejudiced by it, as a Judi 


cial authoritative conſtruction on the letters patent of Hen. 8. ſo as to 
give the univerſity an immediate concurrent right to print all books de- 


lcribed in the grants to the then king's printer, Vet it might be good 48 2 


preſent grant of a reverſionary intereſt. 
This way of arguing is agreeable to rules of conflrudtion-c on the | King's 


grants. It is lord Chandos's caſe, 6 Co. 56. The king having the 


, 


reverſion of a manor, grants it as a manor in poſſefſ on to one and his heirs, 
If the king appears on the face of the grant, to have been truly in- 
formed of his right and all matters of fact; the reverſſon ſhall paſs : ag 


the reaſon aſſigned is, that the king intending to part with the wholc 


_ eſtate, and leſs paſſing by the grant than his intention imported (for he 


: intended to paſs the poſitiſion), the king receives no proadice by ſuch 
conſtruction. 


So in the preſent caſe: The king i is 8 of all the matters ef 


fact; of the diſputes and controverſies between the univerſity and his 
printer, and the true grounds of them. He intends a preſent right to be 
exerciſed by the univerſity, concurrent with his own printer. But "the only 


right remaining in the king to grant, was a right in | reve on, expectan 
on the determination of the ſubſiſting terms. 


Therefore (in the words of lord Coke) intending to part with his copy 


right, to the univerſity of Cambridge, in acts 5 parliament, and their 


O 
abridgments, proclamations, and acts of ſtate, as a right in Poſſeſſion, and 


leſs paſſing by the grant than he intended, the king receives no prejt dice 


by ſach conſtruction. 


Let the original doubt then be ever 10 88 what pretence to a 


from the year 1679, that the univerſity of Cambridge was not 99 15 


fully and beneficially to the King's copy right, as If every word of de. 
ſcription in the oe to the King's printer were inſerted in che letteis 


patent 26 6 Hen. 5 


—_ 


_- 


| tee after another, for different terms of years, to bind his ſucceſſors.— 


Colleges. 


111 18 1 like a grant of liberties, by words of reference tot et talia c. 
{Abbot of Strata Marcella's caſe, 9 Co. 26.) 


It is clear, that the king may grant this right in reverſion to one Kran- 


The whole courſe of the patents ſtated in this caſe proves it. . 
And the king's power is not reſtrained at common law, to a / ge of 


granting, in matters of royal property; like biſhops, who are bound by 
the uſage of their ſees, ever ſince the ſtatute 1 Eliz.; or the ſuperior of- 


fcers in \ the civil government, who have the authority to grant miniſte- 
rial offices. They can grant in poſſeſſion, but not in reverſion. | 
The office of maſter of the king's bench is granted by the chief juſtice 


cum vacaverit. So the prefcnption | is laid in the record, 32 Hen. 6. cited : 


in Shower's Parliament caſes 112. Bridgman againſt Holt. 
$9 the office of regifter of the admiralty i 1s grantable by the lord high 


| :2imiral cum Dacauerit. In aftize, the preſcription | 18 thus laid; Dyer 182. 
$H Benl, 50. Hunt againſt Elleſden. 


III. I come now to the laſt point, namely, to conſider che uſage con- 
ſequent upon the grants 5 which 1 18 to be reſpected as the ee of : 


time and of the parties. 
Ufage and allowance has great weight to bind the king nel, in 


the conſtruction of his charters ; even againſt. the ſtrict rules of law . 


much more, his grantees. _ 
It is matter of prerogative to grant 1 in acbion. Therefore aa 


words of the king, granting goods and chaitels, will not ſuffice. But if 


the king grants /berties to one, and inter alia all the goods and chattels of 
felons within ſuch a vill; this ſhall paſs obligations, ſpecialties, and debts 
due to the felon. For tho? in caſes where they are not granted as a li- 


berty, they will not paſs without ſpecial words; yet (it is ſaid) “ becauſe 
all liberties of ſuch a nature have been uſed to paſs by ſuch words in 
* all ages, and been enjoyed by force of. them, therefore they ſhall paſs 
by ſuch words at this day, by ſuch grant of the king“. Thus it was 
determined upon a reference to the judges of the court of king's bench 
out of the ſtar chamber, between the biſhop of Wincheſter king's al- 


moner, and Warcupp leſſee of the city of London, on a grant by Edw. 6. 
of goods and chattels of felons de ſel in Southwark. 


-Conditcr; what the uſage 7 been 


5 How the right has been exerciſed, under the king $ appointment or 
__ grant, by the king” s printer. 


[11] How it has been exerciſed by. the univerſity of Cambridge. 


[I] How the right has been exerciſed by the king's printer. 


Tho' there might be King's printers, whoſe patents are not found, 


or who might be appointed by royal warrant without a regular g grant 3 


15 there is no colour to ſuppoſe or h excluſive Srants. 
As to ancient times. 


65 
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and had only the reverſion of Berthelet's ſalary, iter his death, 
the exerciſe of the right was probably concurrent. 


their grant, not diſputed. 


Colleges. 


(1) In fact, the ſtatutes of 1 9 Hen. 7. (the laſt of chat king) Were 
printed in the year 1504 (a year after Richard Pynſon ſtyled himſelf the. | 
king's printer), not only by Richard Pynſon, but by Wynkyn de Worde, | 
and two other printers of leſs note, Richard F aques and Julian Notary, | 

(2) Berthelet (the grant of whoſe annuity has been me ationed) had hi 


: Drs for life, as King's printer, He lived till 1569. 


But Grafton had his patent in 1347; printed all the ſtatutes of Ed I. 6., 
80 that 


2. As to later times. 
The law patentee has always claimed a concurrent right, at leaſt from 


the expiration of former grants to the king's printer, which were antece- 


dent to his own. _ 
(1) In 1636, the aſſigns of Moor printed: the Ntarutes, without any 


| par tnerſhip with the king? s printer. 


(2) In 1667, the alligns of Atkyns did the fame, without any 


partnerſhip. 


(3) Since chat time, they havie regularly and 108800 joined ropether. 


89 print ſtatutes and abridgments of ſtatutes. to this day, on the found. ” 


tion of a concurrent right... _ 
This concurrent right is aſſerted by the la patente, in the title page 


to Keble's ſtatutes, printed in 1695; where Bill and N ewcomb, as king's 
Printers, are joined with the aſſigns of Atkyns. 


The ſame is aſſerted in the very laſt edition of the ſtatutes, printed 


in 1758, addrefled to. lord Mansfield, where the name of Lintot 1 18 Joined 


with Baſket. 
Would the king 8 printer have entred into ſuch agreements to divide 


Profits, and have ſuffered the name of the law patentee to appear in his 


title pages, if he had n adviſed, That his Jole excluſive 18 5 could | be 
| maintained | = | „ | 


[III How the right has been exerciſed by the univerſity of . 
1. In ſome inſtances, the univerſity / Fog printed law books; a cele- 


brated one, Dr Cowell's inſticutes, in the year 1605, by John Legate t 
Cambridge, not queſtioned by the law patentee. i 


If they had printed Rolle's abridgment in Charles the ſecond's time, 


they had contended with Col. Atkyns on very different ground from the 


ſtationers company, by reaſon of the priority and comprehenſive nature of 
their grant. 


2. The printing of the GT s bible, conſtantly to this time, is a uſer of i 


Where is the difference between the two 3 of bible: and of 


_ ſtatutes ? 


If the general words are on to convey one right of « copy f from the 


| crown, why not the other ? 


3. There is a direct inſtance in point. They print the act o uni- 


formity, with the book of common prayer. T he book of common prog 8 1 


4 


L 2 COPY 


Colleges. 


=” copy right of the crown. It is annexed to the act of uniformity 18 
made a part of it, and printed with it. If the univerſity has a right to 
any prerogative copies, why not to theſe in queſtion ? If they can print 
one act of Parliament, with. its e WAY not the whole ſtatute 


15 . 


„All this reaſoning 18 | fronts | in ne 805 > Of- 097 e ; akich re 


quire labour, learning, judgment of an author, 10 gelt eee 
ther under various heads, in the order of the ſubjec t matter, as well 44 


of 95 time. 
1 mall ſay one word on the argument from ſucondenience; be⸗ 
cauſe it was attempted for the plaintiffs. | 


O3j.] The publick will ſuffer, if there be many royal printers of acts 


of parliament and their abridgments. Numerous editions from different 


bands will vary the text, and confound the ſenſe: ſo that the conſtruttion 
of the letters patent, contended for by the defendants, is not for the 


good of the ſubject. 


Anſcw. 1. If too many royal printers are 1 or allowed, the ob. 
ſervation may have fome weight, But if two or three vie with one ano- 
ther for the publick eſteem ; ” their editions will be more correct, than it 
any one of them ſtood alone without a rival; and the harveſt is ſufficient 


0 encourage them. 


2. Is it then to be aid, chat the onſtrüction contended for by the e 
defendants is not for the good of the ſubject ?- Why? — becauſe it 

vill diminiſh the profits of the king's printer. - 

ratio decidendi, in the way they argue. 

I agree, it will diminiſh the profits of the king's printer: 
kay, Ergo it is for the good of the ſubject. | 

The court will not do a violence to the conſtruction of one grant, to 


ſupport a ſort of monopoly in another. It will rather expound them con- 
current rights, than annul a uſage acquieſced in to long by all parties. 


and which has put a conſtruction on theſe ancient grants, moſt honouwr- 
able to the crown, moſt equitable to the grantees and to the publick, and 
moſt conſiſtent with Principles of law and reaſon.” 


be opinion of the court was as follows : 


Baſkett againſt the univerſity of Cambridgę. 


The opinion of the judges of the court of king 5 bench, on the caſe 
. 2rgved before them in this cauſe. 


Having heard counſel on both gdes, and ng Jered of this N We 


are of opinion, that during the term granted by the letters patent dated 
the 13th day of October in the 12th year of the reign of queen Anne, 


the plaintiffs are intitled to the right of Printing acts of parliament and 


abriagments of acts of parliament, excluſive of all other perſons not au- 
orized to print the ſame by prior grants from the crown. 
But we think, that by virtue of the letters patent H date the 
20th day of July! in the 26th Fear of the reign of king Hen. 8. and the 


letters 


That mutt be the 


Then, | 
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” letters patent bearing date the 6th day of February in the third year of | 
the reign of king Charles the firſt, the chancellor maſters and ſcholars of 
the univerſity of Cambridge are intruſted with a concurrent authority tg 


print acts of parliament and abridgments of acts of parliament, within the 


laid univerſity, upon the terms in the ſaid letters patent. 
f „ n 
** Z =P DENISON. - 
Nov. 24, 1758. „„ 4:00 FOSTER: 
Ee FE. WILMOT.” 


Thus ſtands the matter with reſpect to the univerſity of Cambridge. 
By what means the aforeſaid expreſſion [that the univerſity of Cam- 
bridge hath power to print within the ſame omnes et omnimodos libros, 
e which the univerſity of Oxford hath not”] hath dropped from the ac- 
curate pen of lord Coke (4 Inſt. 228.) doth not appear, nor is it material } 
to inquire. It is certain, lord Coke lived many years after the date of | 
the laſt of thoſe charters, which grant to the univerſity of Oxford a like 
power as is granted by the above recited charters to the univerſity of |} 
Cambridge. But, to take off the prejudice which may ariſe from ſo great | 
an authority, it is preſumed here to ſubjoin the clauſes in the ſeveral Ox- | 
ford charters, relating to the aforeſaid ſubject. Which are theſe : 
8 Charles 1. Nov. 12. The king grants to the univerſity licence to 
appoint three printers, either aliens or natives, reſiding within the uni- | 
_ verſity, every of whom ſhall have power to print all manner of books | 
(omnimodos libros) not publickly probibited, and copies of books, to be | 
approved by the chancellor or his vicechancellor and three doctors (one b = 
whom at leaſt to be profeſſor of divinity) appointed by the chancellor 
maſters and ſcholars for the examination of books; and as well the ſame 
books, as others whereſoever printed within the king's dominions or 
without and approved as aforeſaid, as well within the ſaid univerſity as 
_ elſewhere, to expoſe to ſale and ſell : And that alien born printers, em- 
ployed within the ſaid univerſity, ſhall in all reſpects be conſidered as 
natural born ſubjects, except as to cuſtoms and ſubſidies 0 
8 Charles 1. Mar. 13. The king recites and confirms the former 
grant; and further gives leave to every of the univerſity printers to em- 
ploy two preſſes (notwithſtanding a decree in the ſtar chamber 28 Eliz. 
to the contrary), and to take two apprentices: And moreover grants, 
that if any of the ſaid printers ſhall, under the conditions aforeſaid, print 
any book in any language from any manuſcript in any library within the 
univerſity of Oxford (the ſame never having been printed before); no 
perſon, without leave of the univerſity, ſhall preſume to reprint the ſame 
for the ſpace of 21 years: And the ſame privilege is granted for ten 
years, as to any books ſo printed by the univerſity printers, which ſhall 
be compoſed de novo, and publiſhed, by any maſter or ſcholar : Uncer 
pain of forfeiture of the ſurreptitious books in both caſes. | 


11 Charles 


11 Charles 1. Mar. 3. | Reciting, that almoſt from the firſt introduc- 
don of printing into England there had been printers in the univerſity of 
Oxford, who: by virtue of the privilege of the ſame univerſity (before 


| had free power of printing books and ſelling them throughout the 
| whole realm, as appears from many printed books and monuments then 
| extant ; which privileges were confirmed by the ſtatute of 13 Eliz. 
Since which time (altho? in the decree of the ſtarchamber 23 Jun. 28 Eliz. 
which allows one preſs to the univerſity, no reſtriction or limitation of 
books to be there printed occurs, except a 


220 ED . 1 ; . 2 : 15 N 5 D 
certain letters patent and commiſſions under the great ſeal, and certain 


ordinances for the better government of the company of ſtationers in 
London) ſome queſtions having ariſen between the company of ſtationers 
and others concerning the exerciſe of the art of printing, certain books 
publicly approved and received had been, by letters patent of queen Eli- 
| zabeth, king James, and the then king, peculiarly reſerved to be printed 
by the company of ſtationers and other perſons, particularly Robert and 


| the letters patent of 12 Nov. and 13 Mar. 8 Cha. to the univerfity of 
| Oxford, and that now the London ſtationers pretend that all the books 


| and (as ſuch) not within the univerſity privilege 
| printers are deterred fron) the free exerciſe of their powers; Therefore 


| referved to be printed by the company of ſtationers or other perſons 
| whatſoever, are not, nor ought to be deemed, books publickly prohibited, 


the printers ſtationers or bookſellers of the univerſity of Oxford, aſſigned 
the form in the ſaid letters patent preſcribed, the ſame books, and every 


aſſigns, and alſo all other books whatſoever not publickly prohibited as 


as well within the ſaid univerſity and the precincts thereof, as elſewhere 


3 


any charter, inhibition, reſtriction, or limitation of printing was made) 


general proviſion for obſerving 


Chriſtopher Barker, John Bill, and Bonham Norton; And reciting alſo | 


ſo peculiarly reſerved for their printing are books prblickly probibited, 
ge, whereby the univerſity. 


the king ratifies and confirms for ever the aforeſaid letters patent, and 
| gives power to the univerſity to make laws and ordinances for the better 
| government of printing within the fame : And further doth interpret 
| expound and declare, that thoſe books of what kind ſoever, peculiarly 


| foraſmuch as they are rather ſuch as are commonly approved for the 
; publick uſe of all the king's ſubjects ; and which, if they were publickly 
| Prohibited, neither the company of ſtationers nor any other perſons could 
| lawfully print and expoſe to fale : And therefore that it ſhall be lawful to. 


as is aforeſaid in the aforeſaid letters patent, from time to time for ever, 
do print within the ſaid univerſity and the precincts thereof, according to 


book of what kind ſoever, contained in the charters of the ſtationers of 
the city of London and their ſucceſſors, or of other Printers whatſoever, 
and ſo peculiarly reſerved to the printing of them and their ſucceſſors or 


aforeſaid; as well in the engliſh, as in any foreign language, or mixt 
therewith ;_ and the ſame, ſewed or bound, in large volumes or in ſmall, 


Within the king's dominions, publickly to expoſe to fale. And theſe 
letters patent are ordered to be conſtrued in the moſt beneficial — | 
| 5 GAs 1 Fes | | | * e Or. 


 Popiſilivings. 27. By the 3 Ja. c. 5. Every perſon that ſhall be a popiſh recuſan: 


Licence to 28. By Can. 36. The univerſities have a concurrent power with the 
preach. archbiſhops and biſhops, in granting licences to preach. n. 
Title for or- 29. By Can. 33. No perſon ſhall be admitted into ſacred orders, except 
ders. he ſhall exhibit to the biſhop a preſentation or certificate, that he is provided 


| How farbeing 30. By the ftatute of non-reſidence, 21 R 15 provided, , 
converſant in that the ſame ſhall not extend to any ſcholar or ſcholars being converſant | 


wich don. reſi 


))))!!! 
8 for the univerſity ; notwithſtanding any miſrecitals, or nonrecitals, or u 
other defects or imperfections whatſoever. V 1 


convict, during the time that he ſhall remain a recuſant, ſhall be utter 
diſabled to preſent to any benefice, prebend, or any other eccleſiaitica! 
living, or to collate or nominate to any free {chool, hoſpital, or dona. 
tive, or to grant any avoidance of any benefice, prebend, or other ec. | 
cleſiaſtical living: And the chancellor and ſcholars of the univerſity o& | 
Oxford, ſo often as any of them ſhall be void, ſhall have the preſentation, - 
nomination, collation, and donation thereof lying within the counties or 
Oxford, Kent, Middleſex, Suſſex, Surrey, Hampſhire, Berkſhire, Buck. 
inghamſhire, Glouceſterſhire, Worceſterſhire, Staffordſhire, Warwick. 
ſhire, Wiltſhire, Somerſetſhire, Devonſhire, Cornwal, Dorſetſhire, Here. 
fordſhire, Northamptonſhire, Pembrokeſhire, Cacrmarthenſhire, Breck- 
nockſhire, Monmouthſhire, Cardiganſhire, Montgomeryſhire, the city of 
London, and in every city and town being a county of it ſelf, hing 
within the precincts of any of the counties aforeſaid: And the chan- 
cellor and ſcholars of the univerſity of Cambridge ſhall have the pre- 
ſentation, nomination, collation, and donation thereof lying within the 
Counties of Eſſex, Hertfordſhire, Bedfordſhire, Cambridgeſhire, Hun- 
tingdonſhire, Suffolk, Norfolk, Lincolnſhire, Rutlandſhire, Leiceſter- 
| ſhire, Darbyſhire, Nottinghamſhire, Shropſhire, Cheſhire, Lancaſhire, 
Yorkſhire, the county of Durham, Northumberland, Cumberland, Weſt- 1 
morland, Radnorſhire, Denbiſhire, Flintſhire, Carnarvonſhire, Angleſcy- 
_ ſhire, Merionethſhire, Glamorganſhire, and in every city and town being 
a county of it ſelf, lying within the precincts of any of the counties 
aforeſaid. ane OT „„ Ang 5 
There are many other particulars concerning ſuch preſentations, nomi- | 
nations, collations, and donations; which falling-in more properly under 
the title Poperp, are there at large inſerted. „„ 


of ſome church wherein to officiate; or that he is a fellow, or in right as 2 
fellow, or to be a conduct or chaplain in ſome college in Cambridge or 
Oxford, or except he be a maſter of arts of five years ſtanding that hyetl 
of his own charge in either of the univerſities, or except he be to be ad- 

mitted by the biſhop himſelf to ſome benefice or curateſhip then void. 


3 3 and abiding for ſtudy, without fraud or covin, at any univerlity within 
eee realm, or without. 5 175 


But becauſe this privilege and exemption was much abuſed, to the 

Cloaking of idleneſs and diſſolute living, under pretence of ſtudy, di- 

vers regulations and limitations hereof were made by the 28 H. 8. © 15: 

by which it is enacted, that all perſons who ſhall be to any Bz _ 
| 3 begnef 


Colleges. 5 f 
benefices promoted, being above the age of forty years, (the chancellor, | 
vicechancellor, commiſſary of the ſaid univerſities, or any of them, war- 

gens, deans, provoſts, preſidents, rectors, maſters, principals, and other 


| head rulers of colleges, halls, and other houſes or places corporate wich- 
in the ſaid univerſities, or any of them, doctors of the chair, readers of 


| qivinity in the common ſchools of divinity in any of the ſaid univerſities, 

only excepted,) ſhall be reſident and abiding at and upon one of their 
aid benefices, according to the true intent and meaning of the ſaid act, 
| upon the pains therein expreſſed, And all and ſingular ſuch beneficed | 
perſons, being under the age of forty years, reſiant and abiding within 
the faid univerſities Or any of them, ſhall not enjoy the privilege of 


| non-reſidence aforeſaid ; unleſs he or they be preſent at the ordinary lec- 


ture and lectures, as well at home in their houſes, as in the common 
{chool or ſchools, and in their proper perſon keep ſophiſins, problems, 
diſputations, and other exerciſes of learning, and be opponent and re- 


| ſpondent in the ſame, according to the ordinances and ſtatutes of either 


ef the faid univerſities, where he or they ſhall be fo abiding or reſiant. 
Provided, that this ſhall not extend to any perſon who ſhall be reader of 


| any publick or common lecture in divinity, law civil, phyſick, Philoſo- 


| phy, humanity, or of any of the liberal ſciences, or publick or com- 
mon interpreters or teachers of the hebrew tongue, chaldee, or greek, 
in whatſoever college or place of any of the ſaid univerſities the faid 
perſons for the time being ſhall read the ſaid common or publick lec- 
tures; nor to any perſon above the age of forty years who ſhall reſort to 
any of the ſaid univerſities to proceed doctors in divinity, law civil, or 
| phylick, for the time of their ſaid proceedings, and executing of ſuch 
| ſermons, diſputations, or lectures, which they be bound by the ſtatutes 

of the univerſities there to do for the ſaid degrees ſo obtained. „ 
| 31. Can. 41. No licence or diſpenſation for the keeping of more be- What degrees 
| nefices with cure than one, ſhall be granted to any, but ſuch as ſhall are requitite 
have taken the degree of a maſter of arts at the leaſt in one of the uni- for Plural: 
verſities of this realm. In which caſe alſo, by the ſtatute of 2 1 U. 8. c. 13. e 

e muſt have a chaplainſhip from ſome of the nobility or other perſon 

qualified to keep a chaplain-or chaplains, on oi 

But, by the fame ſtatute, all doctors and bachelors of divinity, doctors 

of law, and bachelors of law canon, and every of them, which ſhall be 

admitted to any of the ſaid degrees by any of the univerſities of this 

realm, and not by grace only, may purchaſe licence, and take have and 
* keep two parſonages or benefices with cure of ſouls (without any chap- 

332. By the 1 Eliz. c. 4. for the reſtitution of firſt fruits and tenths to Firlt fruits 
the crown, it is provided, that all grants immunities and liberties given and tenths, 
do the univerſities of Cambridge and Oxford, or to any college or hall in 


Lither of them, and to the colleges of Eaton and Wincheſter, by king 


Henry the eighth or any other of the queen's progenitors or predeceſiors, 
or by act of parliament, touching the releaſe or diſcharge of firſt fruits 
and tenths, ſhall be always and remain in their full ſtrength and virtue. 
ol . EO if > EE REESE ee 
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- Phyſicians ard 22. By the 3 2 87 c. 11. For licenſing ſurgeons by the biſhop of che 
ſurgeons, Qiocele z it is provided, that the ſame ſhall not be prejudicial to the uni. 
Vverxſities of Oxford or Cambridge, or to any privileges granted to them. 
And by the 14 & 15 H. 8. c. 5. which enacteth, that no perſon ſhall 

be ſuffered to practice in phyſick throughout England, until he be ex. 
mined at London by the preſident and three efects of the college of 
phyſicians; ; and to have from them letters teſtimonial of their exam. 

nation and approbation : — there is an exception, unleſs he be a gra 

duate of Oxford or C ambridge, which hath accompliſhed. all things for - 

his form, without any grace. 

| Juſtices of the 34. By che 3 G. 2. c. 18. No h ſhall be a juſtice of t] the peace, 
| Peace, who hath not 1001 a year clear of incumbrances : Provided, that this 
mall not extend to any city or town having juſtices of the peace within 
their reſpective limits; bur that in every ſuch city or town, they may be 
capable to be juſtices of the peace, in ſuch manner as if this act had not 

been made: And provided alſo, that this ſhall not extend to any of 

the heads of colleges er halls in either of the two univerſities of Oxford and 
Cambridge; but chat they may be made juſtices of the peace of and in 

the ſeveral counties of Oxford, Berks, and Cambridge, and the cities 

and towns within the ſame, me execute the office thereof as fully and 

treely 1 in all reſpects as if this act had not been made. 

And by the 7 Geo. 2. c. 10. Whereas it hath been a for the | 
vicechancellor of the univerſity and mayor of the town of Cambridge, to 

be juſtices of the peace of the county of Cambridge, and it may be in- 
convenient to have the ſaid qualification of 1001 a year extend to them; 

it is therefore enacted, that the ſaid act ſhall not extend to deprive the 

ſaid vicechancellor of the univerſity or mayor of the town of Cambridge, 

trom being a juſtice of the peace in the ſaid county. | 

And by the 18 Geo. 2. c. 20. for the oath of 1001 a year qualification | 

to be made by juſtices of the peace, it is provided, that this ſhall not 

extend to any of the heads of colleges or halls in either of the two uni- } 

verſities of Oxford and Cambridge, or to the vicechancellor of either of 

the ſaid univerſities, or to the mayor of the city of Oxford or town of 

E ambridge but that they may be and act as juſtices of the peace of and 

in the ſeveral counties of Oxford, Berks, and Cambridge, and the cities 

and towns within the ſame, and execute the office thereof, as fully and 

freely in all reſpe&s, as heretofore they have lawfully uſed to exccute the 

| tame, as if this act had not been made. 

A 25. By the 31 Geo. 2. c. 29. for the due making of bread, 1 for 
bread. regulating the price and aſſize thereof, and to puniſh perſons who ſhall 4 
| | adulterate meal flour or- bread ; It 15 provided, that the ſame ſhall not 
extend to prejudice the ancient right or cuſtom of the two univerſities cf 

Oxford or Cambridge, or either of them, or their clerks of the market, 

or the practice within the ſeveral juriſdiftions there uſed, to ſet aſcertain 

and appoint the aſſize and weight of all forts of bread to be fold or & 

poſed to ſale within their ſeveral juriſdictions ; but that they may froin 

time to time ſet aſcertain and appoint the aſſize and weight of all forte of 


1 bread: to be fold or expoſed to ſale, by any baker or other porior What- 
1 2 ſoc vet, 
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uſed to do, as if this act had not been made. 1 
J. 5 Car. Caſe of the univerſity of Cambridge. The univerſity claimed 


and puniſh the breach thereof, as fully and freely in all reſpects as they 


by their office to make orders, and to execute them: And they made at! 


| the pound: And becauſe one fold for 5d the pound, they impriſoned 
| him. In this caſe a prohibition was granted; for that they could not 


nothing to do but with victuals, which candles are not. Het. 145. 


| and to ſet a reaſonable price upon victuals, as they are bound by oath 


more ancient date, to wit, in the 39 Hen. 3. we find the aſſize of bread 
| and of ale and 
| Ant, Univ. Oxon. 
- vere accuſed in parliament, that in a tumult there, amongſt other enor- 
mous offences, they had broken up the univerſity treaſury, and taken out 


which their liberties were ſeiſed into the king's hands as forfeited. And 
afterwards, the king granted to the chancellor and ſcholars, within the 
{ad town of Cambridge and the fuburbs thereof, the aſſize, conutance, 
and correction of bread, ale, weights, meaſures, regraters and foreſtallers, 


mayor and bailiffs, and increaſed their former fee farm. 4 Iuſt. 228. 


| licenſing wine taverns, it is provided, that there ſhall not be at any time 
above the number of three in Oxford, and four in Cambridge. And 
there is a proviſo that the ſame regulations about the granting of licenſes 


or their ſucceſſors, to impair or take away any of the liberties privileges 
| franchiſes juriſdictions powers and authorities to them or any of them 
{ pertaining or belonging; but that they may enjoy the ſame in ſuch 


there be not any more or greater number of taverns kept or maintained 
within either of the ſaid towns of Oxford or Cambridge, than may be 
lawfully kept or maintained by the proviſion and intent of this act. 


Provided, that the correction and puniſhment of ſuch as ſhall offend 
ganlt this act within either of the univerſities, ſhall be miniſtred by the 
vovernors, magiſtrates, juſtices of the peace, or other pfincipal officers 
«fre; and that no other within their liberties for any matter concerning 
this law ſhall intermeddle, NY DITA 


' ever, within the limits of their ſeveral juriſdictions, and may inquire 
3 by their charter to be clerks of the market, and that they had power 
order, that no chandler ſhould ſell candles for more than 4d halfpenny 


impriſon without courſe of law; and, as clerks of the market, they hac 


w the chancellor and proctors. 3 Salk. 383. And by a charter of yet 
wine granted to. the ſaid univerſity. 5 Wood's Hiſt. and 


In the 5 Ric. 2. The mayor bailiffs and commonalty of Cambridge 


and burnt ſundry the charters and records of the ſaid univerſity: Upon 


with the fines and amerciaments of the ſame, yielding therefore yearly at 
| the exchequer 101. And certain liberties the king after granted to the ſaid 


By the ſtatute of the 7 Ed. 6. c. 5. Containing certain regulations about 


ſhall not in any wiſe be prejudicial or hurtful to any of the univerſities 
ot Oxford and Cambridge, or to the chancellor and ſcholars of the fame, 


large and ample wiſe, as tho? this act had not been made: So always that 


By the 1 Fa. c. 9. for reſtraining of tipling in publick houſes; it is 


Ccc2 And 


3b6. In the cloſe rolls, fo ancient as the 3 Ed. 1. there is a Writ to the Taverns and 
mayor and bailiffs of Oxford, to obſerve the aſſize of bread and wine, alehouſes. 
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And by the 4 Fa. c. 5. for the puniſhment of drunkenneſs; it is pro- 
vided, that nothing therein ſhall be prejudicial to either of the two uni. 


verſities; but that the chancellor maſters and ſcholars may ehjoy all 
their juriſdictions rights privileges and charters, as heretofore they might 


have done. 5 


By the 1 1 12 V. c. 15. | and 12 & 131, . E 19. The mayor 


or other chief officer of every city, town corporate, borough, or market -I 


town, ſhall cauſe all ale quarts and ale pints brought to them, to be mea. 
ſured and ſized with the ſtandard, and then ſigned ſtamped and marked; 


provided, that nothing therein ſhall extend to deprive the two uni- 
verſities of this kingdom, or either of them, of their right, privilege, 
and uſage of ſizing ſigning ſtamping and marking of meaſures for beer 


and ale within their reſpective limits and juriſdictions; but that they may | 


enjoy their ſaid right, privilege, and uſage. 


. 


T. 1 An. Ruſh againſt the chancellor and ſcholars of the univerſity of. 


Oxford. It was moved for a prohibition to a ſuit in the vicechancellor's # 
court againſt certain brewers, for ſelling ill beer and falſe meaſure; and 
the particular exceſs of juriſdiction alledged was, the exacting juratory 


caution ; and it was alſo inſiſted, that tho' they have the aſſize of bread # 


and beer by charter, yet a power to puniſh by fine, and proceed accord- |} 


ing to the civil law, cannot be by charter. But by Holt chief juſtice; 
Before the 14 Hen. 8. the univerſity had the juriſdicton of a leet, and 
exerciſed it in the vicechancellor's court; but the charter of the 14 len.. 
grants them power of treſpaſſes, and that over all perſons whatſoever, uv } 
« {hdr be pany. 0 gas EEE Eien green of 
By the 9 An. c. 23. which laid a ſtamp duty upon ale and wine li- 


cences, it is provided, that nothing therein ſhall extend to prejudice any 


right which the two univerſities of Oxford and Cambridge or either of 
them have, or claim to have, to the licenſing any taverns inns or alchouſes 
within their ſeveral juriſdictions ; but that the ſaid univerſities may from 


time to time grant licences for any taverns inns and alehouſes within their 


ſeveral juriſdictions, ſubject to the ſaid duties, in as ample manner as 


they might lawfully have granted the ſame, if this act had not been ; 


M J))... di nd 
By the 10 Geo, 2. c. 19. It ſhall not be lawful for the chancellor or 
vicechancellor of the univerſity of Oxford, or any other officer of that body, 


to receive or take directly or indirectly, any fee perquiſite gratuity or re- 


ward, for granting ſuch licences as aforeſaid; nor ſhall any ſum of mo- 
ney fee gratuity or reward be hereafter paid to any perſon or perſons 


for or in reſpect of ſuch licences, other than ſuch annual payments in 


like manner and to the like uſes, as have been uſual in the univerſity ot 


Cambridge; any law or cuſtom to the contrary notwithſtanding. Pro- 


vided, that nothing in this act ſhall in any wiſe be conſtrued, to prejudice 


or confirm any of the liberties, privileges, franchiſes, juriſdictions, pos 
ers, and authorities, appertaining or belonging to the mayor, balliffs, | 
and commonalty of the city of Oxford, or to any of them; but that 
they may enjoy the ſame, as if this act had not been made. 97 1 


Coulleges. 


By the 17 Geo. 2. C. 40. Whereas divers perſons have of late taken 


cellars, vaults, or warehouſes, within the univerſity of Oxford and pre- 
eincts thereof, in which they retail great quantities of wine, not having 


licence from the chancellor or vicechancellor of the {aid univerſity, in 
| violation of the rights of the ſaid univerſity, and in prejudice of his 


majeſty's revenues; and whereas the like offences may be committed 
within the univerſity of Cambridge and the precincts thereof, by perſons 


= ſelling wine by retail, not being duly licenſed by the ſaid univerſity ; 
and whereas the acts of parliament relating to wine licences do not ex, 
tend to the ſaid univerſities : it is enacted, that no perſon ſhall ſell 


wine by retail, within either of the ſaid univerſities or the precincts there- 


of, without licence from the chancellor or vicechancellor of the univerſity. 
| of Oxford, and from the chancellor maſters and ſcholars of the univerſity 
| of Cambridge reſpectively, on pain of forfeiting for every offence 51, 


half to the king, and half to the informer ; and perſons offending againtt 


this act may be proſecuted and proceeded againſt for the ſaid forfeitures 


in the courts of the chancellors or vicechancellors reſpectively, in a ſum- 


mary way by ſummoning the party accuſed ; and on appearance, or con- 


$ tempt in not appearing (oath being made of the ſummons), ſuch courts 


may examine the matter; and on confeſſion of the party accuſed, or oath 
bl one credible witneſs, may give ſentence, and iſſue their warrant for le- 


vying the forfeiture by diſtreſs and ſale, rendring the overplus; and for 


want of diſtreſs, may commit the offender to the houſe of correction for 


one month; and no proceedings herein ſhall be removed by certiorari, _ 


F until the party before the allowance thereof ſhall find two ſufficient ſure- 


ties to become bound to the proſecutor in the ſum of 501, to proſecute 


the ſame with effect within twelve months, and to pay unto him his coſts 


and charges of the removal of ſuch ſentence and the proceedings thereon, 


in caſe ſuch ſentence ſhall be aiſirmed, —— Provided, that this ſhall not 
in any wiſe be conſtrued to prejudice or confirm any of the liberties pri- 


| vlleges franchiſes juriſdictions powers and authorities appertaining or be- 
| longing to the mayor bailiffs and commonalty of the city of Oxford, 
bt to any of them; but that they may enjoy the ſame, as if this act had 
not been made,” Ei „V 55 
By the 26 Geo. 2. c. 31. for licenſing alehouſes; it is provided, that 


the ſame ſhall not in any wiſe be prejudicial to the privilege of licenſing 
_ taverns and other publick houſes, claimed by the two univerſities or 
either of them; nor to the chancellor maſters and ſcholars, or any officers 
of the ſame, or their ſucceſſors; but that they may uſe and enjcy ſuch 
privilege, as they have heretofore lawfully uſed and enjoyed. 


By the 30 Geo. 2. c. 19. containing additional duties and other regula- 
tions about wine licences, it is provided, that nothing in this act ſhall be 


mn any wiſe prejudicial to the privileges of the two univerſities, nor to 
the chancellors and ſcholars of the ſame; but that they may ule and 
oy ſuch privileges as they have heretofore lawfully uſed and 
enjoyed, ng SE e | | 
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And by the 32 Geo. 2. c. 19. explaining and amending the laſt men. 

tioned act, it is provided, that nothing in this or any former act, relatino 

to wine licences, ſhall in any wiſe be prejudicial to the privileges of the 

two univerſities, or to the chancellors or ſcholars of the ſame, or their 
ſucceſſors; but that they may uſe and enjoy ſuch privileges as they have 
heretofore lawfully uſed and enjoyed: any thing to the contrary thereof 
in any wiſe notwithſtanding. Rb ae VVV 


Some have doubted, ſince the acts about juſtices of the peace licenſing 
alehouſes were made, whether the vicechancellors in the two univerſiticz, |} 
reſpectively have now a power to regulate and controll the felling of ale 

and other hquors within their ſeveral juriſdictions, as they had before the 
making of thoſe acts; but upon what thoſe doubts are founded, doth not 
clearly appear. That they had a privilege by charter to licenſe alchouſes, 
before the act of parhament of the 13 Eliz. is unqueſtionable. That 
privilege, whether valid or not by charter, was eſtabliſhed and made 
good by that act. From thence, to the 2d year of Ges. 2. no alteration 
by any act was made concerning the power of licenſing alehoutes. By | 
_the att of 2 C. 2. c. 28. it was cnacted, that no licence ſhould be oranted = 
to keep an alchouſe, but at a general meeting of the juſtices for the di- 
_ viſion, and all hcences granted otherwiſe ſhould be void: But there is a 
- provilo, that nothing therein ſhould extend to alter the method or power 
of granting licences in any city or town corporate. In the act of the 
26 C. 2. c. 31. there are ſeveral other regulations; but with a ſpecial 
_ proviſo, that the fame ſhould not extend to the univerſities, and a recog- 
nition withal (as above expreſſed) of the ſaid privilege of the univerſities Þ 
to licenſe taverns and other publick houſes within their diſtricts. And 
the like is acknowledged, with reſpect either to taverns, or alehoules, 
or both, by no lets than ten other acts of parhament, as is above {et 
forth; as allo by two other acts, as here follow under the two next 
ſections: that is to ſay, the ſaid power is recognized by thirteen different 
7. acts DEDUMABIENE. 2 EET Feng OD % nu 
Diſtillers ſet- 37. By the 9 Geo. 2. c. 23. After the 29th day of September 1735, | 
Ling up trades. any perſon who hath followed and exerciſed the art or buſineſs of dittil- | 
lation for ſeven years laſt paſt; or hath ſerved, or on the 25th day ot 
March 1736 was ſerving an apprenticeſhip to the ſame ; ſhall have full 
liberty and authority to exerciſe and follow any other trade art bulinels } 
or manufacture, in any city town or place in England; any law, charter, 
grant, cuſtom, or uſage to the contrary notwithſtanding. =_ 

But by the 10 Geo. 2. c. 19. Whereas ſince the making the ſaid act, 

and under colour thereof, perſans not licenſed by the chancellor malters 

and ſcholars of the univerſity of Cambridge, or by the chancellor ot 
vicechancellor of the univerſity of Oxtord, have exerciſed and followed, 
or may exerciſe and follow, in the city of Oxford and town of Cam. 

bridge, the trades of vintners or wine ſellers, and much evil rule and 

diſorder may be practiſed in taverns not ſo licenſed, to the great al- 
noyance of the ſaid chancellors maſters and ſcholars, and corruption . 
3 the 


1736, have exerciſed or followed i in the ſaid town of Cambridge the trades. 


Colleges. e 383 a 
5 och educared in "is ſaid univerſities ; it 18 enacted. that after Sep. : 4 
20, 1737, nothing in the ſaid act contained ſhall extend to prejudice . — | 
tte right which the chancellor maſters and ſcholars of the ſaid unver- 5 "| 
| ſityof "Cambridge, or the chancellor or vicechancellor of the ſaid uni- | = 
_ verſity of Oxford, do claim, of licenſing taverns and other publick houſes 
within the precincts of either of the ſaid univerſities ; but they may enjoy — 
| the faid right as fully as if the ſaid act had not been made. Provided. 5 8 . b 
| that ſuch diſtillers as aforeſaid, who ſince the ſaid 29th day of Septemben 


of vintners or wine ſellers, without the licence of the chancellor. maſters _ 

| and ſcholars, ſhall have liberty to exerciſe the ſaid trades there, fo as they 

nuke out ſuch licences before the 24th da; y of June next following, pay- 

| ing their proportion for the ſame of the money uſually and annually paid 

: by the vintners or wine ſellers now licenſed by the ſaid chancellor maſters 

| and ſcholars, and upon ſuch terms, and ſubject to ſuch regulations condi- | 

| tions reſtrictions and power of revocation, as the laid vintners or wine 

* ſellers ſo licenſed as aforeſaid are ſubject to. : 5 
1 By the 22 Geo. 2. 6. 44. ſoldiers and mariners who have been em- e 
| ployed in the king's ſervice, and have not deſerted, may ſet up ſuch FE 
| trades as they are apt for, in any town or place within this kingdom : — 

Provided, that. this act ſhall not in any wiſe be prejudicial to the privile- 

ges of the univerſities of Cambridge and Oxford, or either of them ; or 
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| extend to give liberty to any perſon to ſet up the trade of a vintner, or 


to ſell any wine or other liquors within the ſaid univerſities, without licence 
| firſt had and obtained from the Vicechancellars of the ſame reipec- 
BY rely. 
1 In the Katte 1 Ss 2 P. S N. Fg 7 which enactech, that perſons Perſons not 
| dvelling in the country, and not being freemen of cities or towns corpo- free of the city. 
| te reſpectively, ſhall not ſell goods by retail within ſuch city or town 9% wen * 
corporate; there is a proviſo, that nothing therein ſhall be prejudicial | to 4g 
| the liberties and privileges of the univerſities of e and Oxford, 
or either of them.) 2 
40. Whilſt the laws for purveyance were 1n force, it was enacted by Parveyarcs 
the 2 & 3 P.& M. c. 15. that the king's purveyors ſhould not take 
| crain or victuals within five miles of Cambridge or Oxford, unleſs when 
| the: king or queen ſhould be there or within ſeven miles thereof. But 
now, by the 12 2 Cl 2. c. 24. All purveyance whatſoever 1 18 inüirelx take: 
= | 
1. By the 10 Geo. 2. c. 19. Whereas the letters patent of king Elen. 8. Stage Plays, 
5 and granted to the chancellor and ſcholars of the univerſity of -Ox-— 
; for. 4, bearing date the firſt day of April in the 14th year of his reign; 
and the letters patent of queen Elizabeth, made and granted to the chan- 
cellor maſters and ſcholars of the univerſity of Cambridge, bearing date 
the 25th day of April in the 3d year of her reign; and alfo all other let. 
ders patent by any of her progenitors. or predeceſſors, made to either of 
the corporated bodies of the ſaid univerſities; and all manner of liberties, 
*anchiſes, immunities, QUCTAnces,, Feile view cf rankpleoge ge, law ; 


Colleges. 
days, and other things whatſoever they were, which either of the ſaid cor. 
porated bodies of the ſaid univerſities had held occupied or enjoyed, or 
of right ought to have had uſed occupied and enjoyed, were by authori. 
ty of parliament in the 13th year of her reign confirmed to the chancellor 
maſters and ſcholars of either of the {aid univerſities, and their ſucceſſors: 
and whereas doubts have ariſen or may ariſe, whether by any of the ſaid ler. 
ters patent liberties franchiſes immunities or privileges, or by any ſubſ... | 
quent charter or charters, or by the laws and ſtatutes of this realm, the | 
chancellor of either of the ſaid univerſities, or the vicechancellor thercof, a 
or his deputy, or any other perſon, be ſufficiently impowered to corres | 
reſtrain or ſuppreſs common players of interludes, ſettled reſiding or in- 
habiting within the precincts of either of the ſaid univerſities, and ng: } 
wandring abroad; and whereas the erection of any playhouſe within the | 
precincts of either of the ſaid univerſities or places adjacent may be at. 
_ tended with great inconveniences ; it is enacted, that all perfons whatt- 
cver, who ſhall for gain, in any play-houſe, booth, or otherwiſe, exhibit 
any ſtage play, interlude, ſhew, opera, or other theatrical or dramatical 
performance, or act any part or aſſiſt therein, within the precincts of 
either of the ſaid univerſities, or within five miles of the city of Oxford | 
or town of Cambridge, ſhall be deemed rogues and vagbonds : and it | 
ſhall be lawful for the chancellor of either of the ſaid univerſities, or the 
vicechancellor thereof, or his deputy reſpectively, to commit any ſuch 
perſon to any houſe of correction within either of the counties of Cam- 
bridge or Oxford reſpectively, there to be kept to hard labour for the 
ſpace of one month; or to the common gaol of the city or county of 
Oxford, or town or county of Cambridge, there to remain without bail 
or mainprize for the like tpace of one month; any licence of the chan- 
cellor maſters and ſcholars of either of the {aid univerſities, or any thing | 
in any ſtatute, law, cuſtom, charter, or privilege to the contrary not- 
withſtanding. „„ e a eo ra i 
42. By the militia act of 2 C. 3. c. 20. which is in force for ſeven years, | 
&c. No perſon, being a member of either of the univerſities, ſhall lerve |} 
_ perſonally, or provide a ſubſtitute to ſerve in the nulitia. 


43. By the annual acts for the land tax, it is provided, that the ſame 1 
ſhall not extend to charge any college or hall in either of the two un! 
. verſities of Oxford or Cambridge; or the colleges of Windſor, Eaton, 
Winton, or Weſtminſter; or the college of Bromley ; for or in reſpect 
of the fires of the ſaid colleges or halls, or any of the buildings within 
the walls or limits thereof: or any maſter, fellow, or ſcholar, or exhibi- 
tioner of any ſuch college or hall, or any maſters or uſhers of any ſchool; 
lor or in reſpect of any ſtipend, wages, rents, profits, or exhibitions 
waatſever, ariſing or growing due to them, in reſpect of the ſaid ſeveral 
places or employments, in the ſaid univerſities, colleges, or ſchools : 0! 

to charge any of the houſes or lands, which on or before Mar. 25: 11093) 

did belong ro the ſites of any college or hall. Provided, that nothing 
herein ſhall be conſtrued or taken to diſcharge any tenant of any the 
Houſes or lands belonging to the ſaid colleges, halls, or ſchools, We by 


Colleges. 


their leaſes. or other contracts are obliged to pay all rates taxes and im- 
_ noſitions whatſoever ; but that they ſhall be rated and pay all ſuch rates, 

taxes, and impoſitions. Provided alſo, that all ſuch lands revenues or 
| rents, ſettled to any charitable or pious uſe, as were aſſeſſed in the 4th 
| year of Will. and Mary, ſhall be liable to be charged ; and that no other 
fands tenements or hereditaments revenues or rents whatſoever, then 
2 ſettled to any charitable or pious uſes, as aforeſaid, ſhall be charged. 
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44. By the 20 G. 2. c. 3. Every diſtinct chamber in a college or hall in Duty vpor | 
the univerſities, ſhall 1 the duties upon houſes and pms as 1 it houſes ard 

. was one intire houſe. 3 windows. 
45. By the 32 G. 2. c. 33. PO EK « Bloor act, viz, 21 C. 2. c. 22. Duty upon 


| which impoſeth a duty upon offices and penſions , it is provided, that no- offices ann 


| fices or employments in either of the two univerſities. —— But there is 
| no proviſo for exempting offices in the univerſities from the duties charged 
by the ſaid former act of the 31 G. 2. c. 22. 


and afterwards made perpetual ) Every perſon dwelling within five miles 
of the univerſity and city of Oxford, or franchiſes of the ſame, having 
in his hands or occupation, to the uſe of himſelf or any other, the quan- 
tity of one yard-land or upward, in tillage, paſture, or other ground, 
ſhall find and ſend for the mending repairing and up-building of the de- 
| cayed bridges, ways, and paſſages, being within one mile of the ſaid city, 
| for every yard-land one wain or draught cart furniſhed after the cuſtom 
| of the country, with oxen horſes and other cattle, with all other nece ſſa- 
ries meet and convenient to carry things for ſuch purpoſe, with able men 
| to load and unload the ſame: [But no perſon, not having in poſſeſſion 
| one yard-land, ſhall be liable. 35 Eliz. c. 7. f. 26.] And ſhall, by the 
| commandment of certain ſuperviſors to be appointed by the vicechancel- 
lor and mayor with other juſtices of the univerſity and . work tix 
days: on pain of forfeiting for evory day's default 5s. 
hut it is not ſaid, that it ſhall be for fix days yearly ; ; but only for fix 
* days : and thoſe to be betwixt the feaſts of St John Baptiſt and All 
# Saints 1 in that ſame year. Which ſeemeth to have been a miſtake ; for 
in that caſe there was no need to enact that the ſaid ſtatute ſhould be in 
force for ſeven years, much leſs afterwards to make it perpetual, __ 

But by the 35 Eliz. c. 7. Every perſon having one yard-land or more 

in his poſſeſſion, lying within the ſaid five miles, ſhall pay yearly the 
| lum of four pence, for every yard-land, before the feaſt of pentecoſt, 
do the vicechancellor and mayor or their deputy or deputies, towards the 
_ amending the bridges and highways, and no other penalty; with like 

remedy of diſtreſs, as by the ſaid former act: (viz. the vicechancellor or 
DIA or other their officer may diſtrain, and carry away and keep the 


Faid.) 


Note, a yard. land (virgata terra) differs in quantity according to the 


cuſtom of the country, from fifteen to forty acres... + 
Vor. + 6 dd Command 


thing in the ſaid act of the 32 G. 2. c. 33. ſhall extend to charge any of- Pes 2 


46. By the 18 Eliz. c. 20. (which was made to 28 for ſeven years, Highnar IP 


; diſtreſs, till the forfeitures and charges of keeping the ſame ſhall be RE 
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Commandments, to be er up at the caſt end 01 che 
e church. See Church. 


 Commemozation, 


 CmMmoraTION m the ancient chick - were "vital; = the 
names, and honourable mention made in the ſolemn offices of worlhip, | 
of ſuch perſons as had been eminent for piety and ſanctity, and who had de- 
arted this life in the fear of god, and in communion with the chu ch of 
Chriſt. And this was done with a kind of prayer and thankſgi giving; not from 
any ſuppoſed benefit that it would be to the dead, but for the example 
and encouragement of the living. And from hence may be deduced the 
obſervation of ſaints days in the church. Sl. Par. 190. 
But in proceſs of time, as this was uſually performed upon the day of 
1 perſon's death, the ſame degenerated into annals, anniverſaries, obits, 
and fuch like; wherein prayers were put up for the ſoul of the deceaſed, 
and maſſes celebrated for the redemption thereof out of purgatory. And 
upon this foundation the chauntries were eſtabliſhed and endoyed. 
Ahl. Par. 190, 
"Alle, where the ſervice of a leſſer holiday falleth i in with a greater, t 
is called a commemoration; in which the ſervice of the greater holiday is 
performed, and commemoration only is made of the ſaint for whom the 
inferior ſervice 3 15 . Gf 263. 3. e 


Commendam. 


Commendam, 77 HOMMENDAM 18 a kanekies:i or b ocaleGatical living, which being 
N55 void, or to prevent its becoming void, commendatur, i 18 committed; -_ 
to the charge and care of ſome ſufficient clerk, to be ſupplied until ir ma 
be conveniently provided of a paſtor.. Thus when a parſon of a. pariſh 
is made the biſhop of a dioceſe, there is a ceſſion of his benefice by ihe 
promotion; but if the king giyes him power to retain his benefice, he -- 
ſhall continue parſon thereof, and ſhall be ſaid to hold it in comment am. 
2. g 
Reſtraints of 2. By a conſtitution of Ortoborr” * Whereas divers. perſons, lo 3 
commendam. %% latus againſt pluralities, do procure vacant benefices to ft commended lo 
them, to the great decay of piety and hoſpitality, and to the fin of thoſe 99 


grant ſuch commendams : ; we do decree, that no church ſhall be granted in 
Commendath 


lat the fame ſball be void, and the biſhop who ſhall grant ſuch commendam 


| the advanta 
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commendam, but for juſt and lawful cauſe : and in ſuch caſe ) that mo church 
| ſhall be commended to any perſen, who hath more than one benefice with cure 
of ſouls; and that no perſon ſhall have more commendams than one; on pain 


recal the ſame. Athon 130. 7 e 
And by a conſtitution of archbiſhop Peccham : We do decree, that if 
any perſon ſhall take or obtain more than one benefice with cure of ſouls, or 
otherwiſe incompatible, without diſpenſaticn of the apaſtolic ſee, either by 
way of inſtitution or of cuſtody or commendam, or one by inflitution ond an- 
other by commendam, except they be held in that manner which Gregory's | 
_ conſtitution made in the council of Lyons deth permit; he fhall be deprived « 
ail benefices ſo obtained, and be excommunicated ipſo facto, and not abſelved 
but by us or our ſucceſſers er the ſee apoſtolic. Lind. 135. 
Gregory's conſtitulion] Which was, that no commendam ſhould be 
granted to any perſon, but who was of lawful age, and a prieſt, and bur 
one commendam to one perſon, and that only when evident neceſſity ot 
| ge of the church required it, and the ſame to continue no 
| longer than for ſix months. BRED: SO 


ſhall be fuſpended from collating or preſenting unto benefices until he fal 


3. The poſſeſſion of a biſhoprick doth of common right void all other Benefice va- 

promotions: This is the ancient law of the church, as expreſſed in a cated by ac- 

| canon of the council of Lateran under Alexander the third. And agree-j:8 ne 7 8 

| a Io | : "05d | 5 prick. 

able hereunto (and, without doubt, derived from this) are the declaraa 

tions that we meet with every where in the books of common law, that 

of common right all promotions are vacated by the taking of a biſhoprick, 

as ſuch : But the law is otherwiſe, if one is a mere titular biſhop, or a 

ſulffragan biſhop upon the ſtatute of the 21 H. 8. c. 14. Gibſ. 913. e 
4. But this voidance may be prevented by diſpenſation of retainer, But the avoi- 

granted before poſſeſſion of the biſhoprick ; which is commonly called a dance may be 

_ commendam retinere. This the pope had power to do, as claiming a right OY 

to diſpoſe of all promotions becoming void in that manner. And the FI 


$ ſame thing the king may do; either ſingly and by himſelf (as many of 


| the law books hold), or at leaſt by command to the archbiſhop to exert 


| the right of diſpenſation veſted in him by the ſtatute of the 25 H. 8. c. 21. 

| 4 the ordinary method is. Which ſort of commendam is defined by 

Hobart to be, a faculty of retention and continuation of the benefice in 
the ſame perſon and ſtate wherein it was, notwithſtanding ſomething in- 

_ Eervening (as a biſhoprick, or the like) that without ſuch a faculty would 
have avoided it. By which means, the inſtitution and induction, or other 
method whereby the perſon obtained ſuch benefice, remain and are con- 

Unued in their full force. And it being the doctrine both of canon and 
common law, that former promotions are not vacant, but by conſecration | 

u caſe of creation, and by confirmation in cafe of tranſlation ; if ſuch 

_ Ulpenſation-comes before theſe, it comes in time enough to continue the 
pboſſeſſion; but otherwiſe, it comes too late. Thus it is ſaid in the books 
of common law, that cardinal Beaufort's diſpenſation to hold the biſhop- 
ick of Wincheſter, coming after he was made cardinal, was void; but 
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that cardinal Wolſey's, for the archbiſnoprick of York, coming before, 
was good. G1bf. 913. ) 5 e 
And not only dignities and benefices have been granted in commen- 

dam, but alſo headſhips of colleges, and hoſpitals, and that by diſpen- 
ſation; as, for inſtance, of headſhips, St John's in Oxford, to Dr Mews | 
biſhop of Bath and Wells; of Magdalen college in Oxford, to Dr Hough |} 
biſhop of Oxford; of Pembroke college, to Dr Hall biſhop of Briſtol: 


and of hoſpitals, St Crofs near Wincheſter, to Dr Compton biſhop of | 


Oxford; and St Oſwald's near Worceſter, to Dr Fell biſhop of Oxford. | 
It hath been queſtioned, whether a lapſe might be made a commen- 


dam: but that ſeems to be a groundleſs nicety; fince it is certain, that 


whoever hath right to preſent by ſuch lapſe, hath by the ſame reaſon a | 
right to content that it be granted in commendam perpetual, which is | 
_ equivalent to a preſentation. id. | MC PIR RV 


Whetber a 5. It hath been queſtioned heretofore, whether a biſhop could take a 
biſhop may commendam in his own dioceſe, becauſe the fame perſon cannot be vi- 


have a com ſitor and viſited: but it hath been anſwered, that the biſhop is under the 
mendam in his 


own diocals: correction of the metropolitan and accordingly, that he may have ſuch 

55 commendam. G15/. 913. jj SL 
Patron's con- 6. No commendam can be granted but with conſent of the patron. 
ſent neceſſary. This is the doctrine of the canon law. And therefore in granting 2 
commendam rezinere, the king (who is patron by the promotion) ſig- 

nifies his confent, by his mandate to the archbiſhop to grant diſpenſation : 

and if the commendam be by recipere, it is either to take a promotion in 

the biſhop's own gift, and fo his acceptance is a conſent ; or in the gift 

of ſome other patron, and then the conſent of ſuch patron muſt be 

given in an authentick manner, and mentioned in the diſpenſation. And {| 

Hobart faid, that if the archbiſhop ſhould commend to a certain church | 


void, without the patron's conſent ; the inſtrument of commendam would | 


be void, tho! the patron ſhould conſent afterwards. Gif. 913, 4. 


| H6w fara 7. By a commendam retinere the incumbency is continued. This | 


commendam follows plainly from what hath been faid ; that the voidance is thereby 


ee the prevented, which would otherwiſe have enſued; in the ſame manner as 
mncumbency. it 1 


it is prevented with regard to a firſt benefice incompatible, by diſpenſa- 
tion to hold a ſecond or a plurality of benefices. For this reaſon, it 


was {aid by Hobart, that a commendam retinere is improperly called 1 


commendam; for (ſaith he) my own benefice cannot be commended unto 
me. And it is clear from the aforegoing conſtitutions, that what the 
canon law meant by this term, was only with regard to the ſecond bene. 
tice taken de novo, by way of euſtody or commendam, and (to prevent 
the voidance of the firſt) not taken by way of inſtitution ; and that it was 
no more than the committing to the incumbent of one church the cut 
and revenues of another, either for a time limited (as ſix months, which 
time the patron had to conſider of a proper clerk) that the church might 
be taken care of; or (with conſent of the patron) for a longer term, '© 
the end chiefly that ſuch incumbent might be the better ſupported : 5 


fr 


4 »* 


*. n 
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| tiſbop ; or to the ordinary, or other perſon to whom by cuſtom they ap. 


cannot give ſuch conſent, and by conſequence the revenues of vacancies 


Q 


commendam, the church commended was not really vacant ; and whether 
the commendatary was in law any more than a guardian, adminiſtrator, 


| the canon law) pretend not to ſay, that they were incumbents ; they held 


| fay, that a commendatary by retinere remains full incumbent, and may 
| plead as ſuch; yet of a commendatary by capere they ſay, that a dean by 


bo him and his ſucceſſors, nor can ſue or be ſued in a writ of annuity. 


tor the real title of ſuch ancient commendataries as were ſuch by retinere; 


in the archbiſhop's regiſter. id, 


| the diſpenſation ; when perpetual, the ſtyle is, ſo long as he ſhall live, 


whether it be temporary or perpetual, it is only a temporary or perpetual 


i rcligious tate did not return after his year of probation ; ſometimes, till 
= Ak Nero Pi ny oe ver. = Ley 


firſt of which (to wit, the care of the church during the vacancy) is now | 
anſwered by ſequeſtration of the benefice ; and the grant of the ſecond | 
| (namely, the profits of the vacancy) is rendred impracticable by biſhop 

or patron or both, by the ſtatute of the 21 H. 8. c. 11. which gives the 
profits of the vacation to ſuch 1 as ſhall be thereunto next preſented 
promoted inſtituted or admitted. Which profits before this act belonged 
either to the church, and fo were in the diſpoſition of the patron and 


pertained, and ſo by the previous conſent of ſuch perſon might be yielded 
to the commendatary: but the next incumbent being a perſon uncertain, 


ſince the making of the ſaid act cannot be given; which ſeems to be 
the true reaſon of the utter diſuſe of that ſort of commendams, with re- 
gard to preſbyters ; however it hath continued, by prerogative royal, in 


But a commendam capere (that is, a dignity or benefice taken by a 
| biſhop after conſecration, and without inſtitution) doth not create a a 
| proper incumbency. The canoniſts were not clear, whether during a 


| or procurator of the church, during ſuch vacancy : and they who hold 
| that they were ſomething more (becauſe commendam is a title owned by 


continuance of the original incumbency, or the preventing of an avoidance 
tor ſuch a term; of both which there have been frequent inſtances. And 
o anciently, in the caſe of a commendam capere granted to preſbyters; the 
(rm, when it went beyond fix months (which was little more than a ſe- 
queſtration), was ſometimes for a year, in caſe a perſon who had entred into 


389 


only by a corrupt and precarious title, invented on purpoſe to elude the 
laws againſt pluralities. In like manner, tho' the books of common law 


ſuch commendam cannot confirm a leaſe made by the biſhop, and that 
« commendatary parſon in that way cannot have a juris utrum, nor take 


hut on the other hand, there is one circumſtance, which makes much 


namely, that we find thoſe benefices declared vacant by the re/gnation of 
| the commendataries, of which there are ſeveral inſtances to be met with 


8. Commendam may be temporary or perpetual at the pleaſure of the For whattime | 


king. When it is temporary, the preciſe time is expreſſed and limited ing u 
am may be. 


and continue biſhop of that ſee. And in the caſe of a commendam retinere, 
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. How For Sh 9. According to the duration of a commendam and the commendatary, 
_ king's right to | 
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another perſon was in orders; fometimes, to continue at the pleaſure 9 
the ordinary; and ſometimes, for life. But at preſent, in the caſe gt 
biſhops, the books of common law ſcem generally to fall into the opinion 
that a commendam capere ought to be perpetual; becauſe (there being 50 
previous title by inſtitution, as it is in the cafe of a commendam reite 
the law knows not what to make of any thing that ſhall be called a tit, 
and not be equal to that, at leaſt in point of perpetuity; and Dr Gibſon 

 fays, he believeth that in fact there is no mſtance of a commendam 7. | 
pere in the eccleſiaſtical records, but what hath been unlimited or perpe. | 
_ tual : tho', whatever the right be that it conveys, it ſeemeth (in reaſon 
to be capable of being as well temporary as perpetual. G1. 1g. 


the right of the crown to prefent upon promotion is ſerved or not ſerved, 
If the commendam be limited to a certain term, the king ſhall preſen; 
by prerogative at the expiration of ſuch term, notwithſtanding the pre- 
vious grant of a commendam ; unleſs it fo fall out, that the commend. 
tary biſhop dies or reſigns before the expiration of che term: for in ſuch 
_ caſe, the church becoming void not by ceffion but by death or reſign. 
tion, the turn of the crown is ſerved, and the patron ſhall preſent. An, 
ſo it is likewiſe ſerved, if the commendam was originally unlimited, that 1 
is (according to the language of the faculties) during the life of the pe- 
ſon and his poſſeſſion of {ſuch ſee; becauſe this amounts to a preſenta- 
tion, and therefore in this caſe alſo, the right of the crown is ſerved, and 
the patron preſents. G7#/. 915. DE „„ 
hut if a biſhop who is poſſeſſed of a commendam, 1s tranſlated to an- 
other ſee, and ſo a new title accruts to the crown by a new promotion; 
the ſame commendam may be continued, if the king pleaſeth: but it | 
muſt be by a new diſpenſation, granting it to be held with the new bi- 
JJC 1 FFF K „ 
1 10. Commendam temporary in retinere may be renewed and prolong- | 
orrenenalofa ed; that is to ſay, before the original incumbency ceaſeth by the expira- } 
commendam; wn wee 4 Yo : e - A006 or en y P. 
tion of the firſt diſpenſation, a ſecond diſpenſation may be granted, to 
pPrevent the avoidance, and continue the incumbency. + *Tis true, com. 
mendams being deſigned to ſupport the dignity of the epiſcopal charac- | 
ter (which fince the time of the reformation hath greatly needed ſupport 
in many ſees) they have uſually been granted in perpetuity ; in which 
| caſe, there was no occaſion to renew them. But that ſuch renewals 
were underſtood to be legal and regular, appears by the applications 
that have been made for them, without any marks of doubt, as to their | 
legality : in one inſtance, by the biſhop of Carliſle in the year 1567, and 
in another inſtance the very next year by the biſhop of Cheſter. But the 
more ancient books of the faculty office being all loſt, we cannot certain 
tell what effect thefe applications had; but of late years we find, that à 
temporary commendam of the biſhop of Cheſter, which was in re!mere 
being expired, a new commendam of the ſame benefice was granted 10 
him in perpetuity by capere, in conſideration of the ſmallneſs of the ſaic 
piſhoprick, and the private patron's having otherwiſe diſpoſed of be 


preſent is ſer- 


ved thereby. 


Commendam. 


Adel commendam, with which it. had. been formerly ſupported 
| Gib/. 915+ 


rhaps there are no other commendams fa good, or ſo convenient; at 
| leaſt, if theſe are reſigned, and other clerks be preſented, there will be 
| none vacant together with the biſhoprick. And therefore it was a general 


| of 9 which he held i in commendam. on 915. 


2 8 


Commilary. 


exerciſeth eccleſiaſtical juriſdiction in places of the dioceſe ſo far 


| to the biſhop's principal conſiſtory court without great trouble to them. 


þ ticre are archdeacons, who have juriſdiction in their archdeaconries, as 


| Terms of .the law. 4 Inſt. 338.. 
| Lhe law concerning which officer, falling in with the law concerning 


& ander the title ane, N 
Commiſſion for pious uſes. ee Charitable ules. 
Common prayer. Sce Publick wor. = 
_ Communion, See Low's ſupper. 
Fe of the fick. - See Sick, 
- Communion table... Sce Church. 


Commutation. See Penance. 


| inſtruction which king Charles the firſt ſent to the biſhops, not to reſign 5 
| their commendams; and we find a particular letter written by the king? > 
| order to the biſhop of Peterborough, that he ſhould not reſign the living 


| COMM M 1 8 SARY is a title of juriſcetion, appertaining to him that 
ö diſtant from the chief city, that the chancellor cannot call the people 
| This commiſſary is called by the canoniſts commiſſarius, or officialis fo- 
| raneus, and is ordained to this ſpecial end, that he ſhould ſupply the 
| office and Juriſdiction of the biſhop: jn the out places of the dioceſe, or 
| in ſuch pariſhes as are peculiars to the biſhop, and exempted from the 
| archdeacon's juriſdiction: for where by preſcription. or by compoſition | 


nn moſt places they have, there the office of mand i 18 * : 


Confefſion;. 
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11. As to what hath been ſaid of reſigning commendams at pleaſure ; Reſigning of a 


dais may be of very ill conſequence to the reſpective ſees ; many of commendam. 
W hich are poor, and cannot ſubſiſt without additional ſupports. And 


| chancellors, vicars general, and officials ; 5 the Whole 18 treated of N 5 
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DV Can. 113. impowering miniſters to preſent offences at the court of | 


den fins to the miniſter, for the unburdening of his conſcience, and t, | 


Conkellion. 


viſitation, it is provided, that if any man confeſs his ſecret and hid. 
receive ſpiritual conſolation and eaſe of mind from him, he ſhall not in 
any wiſe be bound by this conſtitution, but is ſtraitly charged and ad. | 


moniſhed, that he do not at any time reveal and make known to any per: 


ſon whatſoever, any crime or offence ſo committed to his truſt and ſecrecy 
(except they be ſuch crimes as by the laws of this realm his own life 


may be called in queſtion for concealing the ſame) ; under pain of irre 


gularity. 


Confirmation. 


I, * the office of publick baptiſm ; the miniſter directeth the godta- 


fathers and godmothers to take care, that the child be brought to 


tne biſhop to be confirmed by him, ſo ſoon as he or ſhe can ſay the 
creed, the lord's prayer, and the ten commandments in the vulgar tongue, 
and be further inſtructed in the church catechiſm ſet forth for that 
JJ... mmm PR a ig _ 
And by the rubrick at the end of baptiſm of thoſe that are of riper | 


years : lt is expedient that every perſon ſo baptized ſhall be con- 
firmed by the biſhop, ſo ſoon after his baptiſm as conveniently may be; | 
that ſo he may be admitted to the holy communion. © 
And by the rubrick before the office of confirmation So ſoon 


| as children are come to a competent age, and can ſay in their mother 
tongue the creed, the lord's prayer, and the ten commandments, and alo 
can anſwer to the other queſtions of the catechiſm, they ſhall be brought | 


to. the: , EE Wo oe. 5 
2. By Can. 60. Foraſmuch as it hath been a ſolemn ancient and Jau- 


dable cuſtom in the church of god, continued from the apoſtles times, 


that all biſhops ſhould lay their hands upon children baptized and inſtruct- | 
ed in the catechiſm of chriſtian religion, praying over them, and bleſſing | 
them, which we commonly call confirmation, and that this holy act 
hath been accuſtomed in the church in former ages, to be performed i 
the biſhop's viſitation every third year; we will and appoint, that eve!) 


_ biſhop or his ſuffragan, in his accuſtomed viſitation, do in his own per 
{on carefully obſerve the ſaid cuſtom. And if in that year, by reaion ot 


ſome infirmity, he be not able perſonally to viſit; then he ſhall not omit 
the execution of that duty of - confirmation the next year after, a he 
may conveniently. | | * 50 


5g 
© 


X = \< — * 


Confirmation. 


3. By Can. 61. Every miniſter that hath cure and charge of ſouls, for 
the better accompliſhing of the orders preſcribed in the book of common 
prayer concerning confirmation, ſhall take eſpecial care, that none ſhall 
de preſented to the biſhop for him to lay his hands upon, but ſuch as can 
render an account of their faith according to the catechiſm in the ſaid 
| book contained. And when the biſhop ſhall aſſign any time for the per- 


formance of that part of his duty, every ſuch miniſter ſhall uſe his bet? 


endeavour to prepare and make able, and likewiſe to procure as many as 
| he can to be then brought, and by the biſhop to be confirmed. „ 
And by the rubrick: Whenſoever the biſhop ſhall give knowledge for 
children to be brought unto him for their confirmation; the curate of 
every pariſh ſhall either bring, or ſend in writing, with his hand ſub- 

| {cribed thereunto, the names of all ſuch perſons within his pariſh, as he 

| ſhall think fit to be preſented to the biſhop to be confirmed. And if 

| the biſhop approve of them, he ſhall confirm them, according to the form 
| 4. And every one ſhall have a godfather or a godmother, as a witneſs | 
JJ ag. A rl OO 
| And no perſon ſhall be admitted godfather or godmother to any child 
at confirmation, before the ſaid perſon ſo undertaking hath received the | 
JJ ß Eo. 


5. Lord Coke ſays, If a man be baptized by the name of Thomas, 
and after at his confirmation by the biſhop he is named John; his name 
| of confirmation ſhall ſtand good. And this was the caſe of Sir Francis 
{ Gaydye, chief juſtice of the court of common pleas ; whoſe name of bap- 
| tiſm was Thomas, and his name of confirmation Francis; and that name 
| of Francis by the advice of all the judges he did bear, and afterwards 
uſed in all his purchaſes and grants. ÿßFͤͤ„ wk bike i oo ad). 
But this ſeemeth to be altered by the form of the preſent liturgy. In 


I Inf. 3. 


O 


| the offices of old, the biſhop pronounced the name of the child or perſon 

| confirmed by him, and if he did not approve of the name, or the perſon 

| himſelf or his friends deſired it to be altered, it might be done, by the 

| biſhop's pronouncing a new name upon his miniſtring this rite, and the 

common law allowed the alteration ; but upon review of the liturgy at 

king Charles the ſecond's reſtauration, the office of confirmation is altered 

ds to this point, for now the biſhop doth not pronounce the name of the 

| perſon confirmed, and therefore cannot alter it. 70%. A. D. 1281 

6. By the Rubrick at the end of the office of confirmation: 

{ There ſhall be none admitted to the holy communion, until ſach time as 
they be confirmed, or be ready and deſirous to be confirmed, 


Ez. Sn 
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Conge d' ellire. 


(exe. 7 E a „ oli e, in the: language of France, which was Soo _ 
into our laws by William the Norman and. his ſucceſſors, ſignificth | 
ate to chuſe; and is the King's writ or licence to the dean and chapter 1 
to ch ule a dünop, in the time Of vacancy of the. ſee, 


Eonſecration of churches, See chice. 


fully c 


**“ „. 


 Confiſtozp, 


ON 978 TORY i is the court ellen or ſpiritual court, eld f for 
' merly in the nave of the cathedral church, or in ſome chapel, ite, 


1 or portico belonging to it; in which the biſhop preſided, and had fors } 
of his clergy for atleffors and aſſiſtants. But this court now. is held by |} 


the biſnop's chancellor or commiſſary, and by archdeacons or their off. 


ctals, either in the cathedral ohurch or other convenient place. of the dic, 5 
ceſe, for the hearing and determining of matters and cauſes of ccclefialt- | 
cal. cognizance, happening within that dioceſe. Ken. Par. Au, Gig 8 
Cad. 83. | 
From the conliſtory the appeal 18 to, the archbiſhop of the provincs 
: Ged. 5 


Conſolidation of churches. See Union. 


Conkultation. 


| CON SUEZTA TION is a writ, whereby a uk being formerly re- 


moved by prohibition out of the eccleſiaſtical court or <ourt chriſtian. 


to the. king's court, is returned thither again. For, if the judges of tit 
king's court, comparing the libel with the ſuggeſtion of the. party, fin d 
the fuggeition falſe, or not proved, and therefore the. cauſe to be wrong 
led from the court chriſtian ; then, upon this conſultation or deli- 

| beration, they decree it to be returned again; whereupon the writ in this. 


25 


. obtained, is called a n, Terms of the law. 
5 | Concert: 


B EE... 
Concerning which it is enacted by the ſtatute intitled, © The ſtatute of 
« the writ of conſultation” made in the 24 Ed. 1. as followeth : Whereas 
eccleſiaſtical judges have often ſurceaſed to proceed in cauſes moved before them, 


bien to complainants in the king's court, by any writ out of chancery, becauſe 


cell temporal as ſpiritual, to their great damage, like es the king hath been 


roſs, by the king's prohibition diretted unto them, that the chancellor or the 
chief juſtice of our lord the king for the time being, upon fight of the libel of 


cannot be redreſſed by any writ out of the chancery, but that the ſpiritual court 


| whom the cauſe was firſt moved, that they proceed therein, notwithRanding 
| tbe king's prohibition directed to them before. 


F when the parſon ſued in the ſpiritual court for all the tithes of ſuch a 
| cround, and the defendant obtained a prohibition, upon furmiſe that the 


hibition was for the two parts only, yet when the parſon prayed conſulta 
tion for the third part, it was denied; becauſe his conſultation could not 


part de novo. But Hobart leaves a quæry on this cafe, whether he might 
| not have had a conſultation, as to the third part only. And the very next 
| year, in Berrie's caſe, where the parſon ſued for tithes of hay in ſpecic 
| for a hundred acres; and in a prohibition iſſue was taken, whether the 


| vithin the town a certain rate tithe ; and the jury found there was ſuch a 
| cuſtom for all the ancient meadows, ſaving for certain called Barton mea- 
| dows, for which tithes had been paid in kind; and that the party who 
| as ſued for tithes in the ſpiritual court, had hay upon five acres of the 


had his conſultation for all; but however, as they found the truth diſtri- 
| butively, that he had cauſe to ſue in the ſpiritual court for one part, but 
ot for the other, he had conſultation as to the Barton land; inaſimich as 
| the libel for tithes in kind for the hundred acres, was ſeveral, for all or 


| Utom, it was as well libelled, as if it had been for that alone. G15 
. — HP 


not belong to the cognizance of the court chriſtian, a prohibition. 
2 CCC 17-5 7 may 


by force of the king's writ of prohibition, in caſes where remedy could not be 
| bet ſuch plaintiffs were deferred of their right and remedy in both conrts, as 
| afvertiſed by the grievous complaint of his ſubjetts, our lord the king will:th | 


(nd commandeth, that where eccleſiaſtical judges do ſurceaſe in the afcreſaid = 


the ſame matter, at the inſtance of the plaintiff (if they can ſee that the caſe 


wht to determine the matters) ſhall write to the eccleſiaſtical judges before 


buon fieht of the libel] For (as it was heretofore held,) agreeable to 
the libel ought the contultation to be. And therefore in Hekins's caſe, = 


queen had been ſeiſed of two parts of the tithes, and had granted them 
away, and that he had paid the two parts to the grantce, altho' the pro- 


be granted but according to his libel, and ſo he muſt libel for his third 
inhabitants had uſed to pay for all tithes of hay of all ancient meadows 


| Barton meadow; it was reſolved, that if the jury had found againſt the 
| cuſtom generally, as they might well have done, the parſon ſhould have 
my part; and therefore for ſo much as was Barton, and out of the 


” The reſolution upon this head, in Fuller's caſe, was as follows: When 
ny libel in the eccleſiaſtical court contains many articles; if any of them 
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may be granted generally; and upon motion made, conſultation may be 
awarded as to things which do belong to the ſpiritual juriſdiction; for the 


ed. For conſultations are the judgments of courts had upon deliberation, | 


prohibitions granted there is:“ 


upon a prohibition made to the judge of holy church, the ſame judge may 


| the plaintiff had ſued in chancery, to ſtay it by engliſh bill, and after- | 
ther prohibition. . But the court held, that this conſultation was not duly 


matter, and not for the inſufficiency of the proceedings. Wohereupon i 


Conſultation. 


writ of conſultation with a guoad, is frequent and uſual. 12 Co. 44. 
If they can ſee that the caſe cannot be redreſed] This ſuppoſeth ſtrict exa. 


mination of the matter; which is always made before conſultation award. 


whereas prohibitions are granted upon ſurmiſes. To this purpoſe it was ſaid {| 
by Vaughan chief juſtice, (Vaugb. 323.) © We find no record of prohi- | 
bitions denied, for there is no entry made of motions not granted; but of 
which makes the granting of a prohibition | 

of no great authority, unleſs upon action brought a conſultation be denied 
un 8 
It is on account of the great deliberation to be beſtowed on theſe oc- 
caſions, and its being an award of the court and final, that no conſulta- 
tion can be granted, tho' by all the judges, out of term; nor by any of | 
them within the term, out of court, as was reſolved in Fuller's caſe; and | 
lord Coke ſays, the name of the writ imports this, that the court upon 
conſultation amongſt them ought to award it. Gi 1030. 12 Ce.41, | 


And by the 30 Ed. 3. c. 4. Where | a conſultation is once duly granted, 


proceed in the cauſe by virtue of the ſame conſultation, notwithſtanding ang 
other prohibition thereupon to him delivered: Provided always, that ihe mal 
ter in the libel of the ſaid cauſe be not ingroſſed, inlarged, or other 
(// a oe Sens 


M pere a conſultation is once duly granted] H. 42 Eliz. Sibley and Crawl. 
On a prohibition for tithes; the defendant ſhewed,, that before that time, 


wards brought a prohibition there, and a conſultation was there granted, 
and that this prohibition is for the ſame cauſe, namely, for matter of di- 
charge ; wherefore he prayed a conſultation upon this ſtatute, which re- 
quireth, that conſultation being once duly. granted, there ſhall not be ano- 


granted according to the intent of the ſtatute, becauſe the prohibition } 
was not duly grantable there, and ſo out of the ſtatute : for it was not 

duly granted upon an engliſn bill. And by the court, The ſtatute 15 0 | 
be intended where the conſultation is granted upon examination of itt 


was awarded, that the prohibition ſhould ſtand. Cro. Eliz. 536. _ 

And afterwards, E. 11 Fa: in the caſe of Tey and Cox, we find it [a 
down as a rule by the whole court of king's bench, that if it be appare": 
matter, that the conſultation was not duly granted, then a new, prohubi- | 
tion may be granted. 2 Brownl. 35. Mo. 917. Gibf. 1031. 


Upon a prohibition made to the judge of holy church] But ſo, that the fit 


conſultation hath been granted upon the matter or ſubſtance of the Tug: 
| ans EL PIs | | | geldom, 


Contultatlon- 


397 


geſtion, and not for default of form only. For in the caſe of Cox an 1 1 


| Somour, tho the ſame ſuggeſtion had been made before, in four ſeveral 


| prohibitions for the ſame land, and the fame manner of tithing was al- 
| Jedged, and every of the four times conſultation had been granted; yet, 
| becauſe it was in every inſtance only for default of proof within fix 


| months, thro? neglect to have the witneſſes ready in due time according 
db Edward the fixth's ſtatute of tithes, and not upon the right or trial 
| of the cuſtom; the ſuggeſtion was held to be good, and a fifth prohibi- 
tion grantable. And in the caſe of Stroud and Hoſtins, H. 6 Cha. . 
| fame doctrine is laid down as follows: The ſtatute of the 30 Ed. 


intended, where conſultation is granted upon the ſubſtance of the * 


geſtion, being proved to be inſufficient in verdict, or non-ſuit after evi- 


dence; and not where it is granted for the inſufficiency of the form of 


| "m8: ſuggeſtion, or in the proceeding thereupon. Which doctrine. had 
been alſo laid down before, in the 7 Fa. in the court of king's bench; 


6 namely, when a conſultation is granted upon any fault of the prohibition 


in form, by miſpriſion of the clerk, or by miſpleading of any ſtatute 


| in that caſe, or ſuch like, a new prohibition may be granted upon the. 
| fame libel: but if conſultation be granted upon the right of the thing 
| in queſtion, there a new prohibition ſhall not be granted upon the ſame 


* ler Gi. 1031. 


But the next year, in the 8 Ja. in the AY of Derwood and Brikinden, 
| the court ſeems to have gone ſomewhat farther than bare form in the rule 


there laid down; viz. If a man libel for tithes for divers years, and a 


1 prohibition | 18 granted for part of the years, and after that a conſultation 
ac awarded; yet the plaintiff may have a new prohibition for the reſidue 
of the time, notwithſtanding the ſtatute of the 50 Ed. 3. and that it be . 
vpon one ſelf ſame libel. id. 
A caſe not unlike this, was 7. 1 where a prohibition had been : 
- granted upon ſuggeſtion of a modus to pay 24d for every lamb falling in 
7 the pariſh z after which, conſultation was alſo granted: Then there was a 
motion for a new prohibition, on ſuggeſtion of a modus of 2d for every - 
| lamb falling in a particular farm of the ſame pariſh. And tho' it is 


there ſaid, that if this modus had been found by the verdict, no conſul- 


tation had been granted; yet the court inclined 1 a Piohubution by ” 


reaſon of this ſtatute. 2-// entr. 47. 


The ſame Judge may proceed in the ab Meſme le juge: It was Ob- 


ſerved by Noy, in the caſe of Bowry and Wallington, that tho? in the 
| printed books, and allo in the extract of the ſtatute in the time of R. 2. 
and in one roll remaining in the tower, it is the ſame fudge; yet, in the 5 


Parliament roll it ſelf, it 1s only e ecclęſiaſtical judge in general: and he 


added, that if it were, as in the printed books and extracts, yet this ſhould 
2 not be intended the ſame perional judge, but the fame judge of cogni- 
Lance of the ſame juriſdiction or cauſe; ſo as no new prohibition ſhall be 


grantable, after conſultation, tho? the biſhop or archdeacon conſtitute a 
DEW Judge, Or che party appeal from an interior to a ſuperior 8 


T | _ Which 
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Which doctrine is agrecable ta the reſolution in Pigge's caſe, in ti 
«where prohibition was prayed, upon an appeal, after conlultation, but 


conſtruction, to be before the ſame judge, and for the fame cauſe ; th 
force; that if a new prohibition ſhould be granted upon an appeal, then 
that he which hath but one ſuit, ſhould not be infinitely troubled. 
:Gibſ, 1031. n e „ ene, 

hibition was prayed (and, as is ſaid, obtained) after an appeal made; 
ſame cavſe, and upon the ſame libel, yet it was before a new court. 
But it is to be obſerved, that the conſultation there had been granted for 


lack of form (namely, upon default of proof within ſix months); in 
which caſe, as hath been already obſerved, a new prohibition after con- 


he who appeals, prayeth a prohibition, he ſhall not have it; for then ſuits 
Mall be deferred in infinitum in the eccleſiaſtical courts. Nor, 2. If the 


lubſtance of it: for otherwiſe, he ſhall he put many times to try the ſame | 


and the counteſs of Clanriccard, in the 18 Fa. where the firſt libel was, 
That tithes had been paid time out of mind; and the ſecond libel was, 


aid, that if they proceeded upon that addition, they would grant a prohi- 
bition. G, 263k ð é _ RIOTS 


Conſultation. 
e 14 7a, 105 
was. denied; and the court ſaid, that this act ought to have a reaſonable 
the appeal doth only ſuſpend the ſentence, but yet the fame ſtands ſtill n | 
upon ſeveral appeals three or four prohibitions might be granted, which 
would be very inconvenient; and that the intent of the ſtature was, 


It is true, in the caſe of Davy and Cockom, in the 22 Fa. a new pro. 


and that, according to the reaſoning of Jones, becauſe altho' it was the 


ſultation may be granted to the very ſame judge, notwithſtanding this 
ſtatute. And tho' in the caſe of Bowry and Wellington, as it ſtands re- 
ported by Popham, it was reſolved, that a new prohibition may be erant- 
cd, if there be an appeal; yet this doth not contradict the former judg- 
ment, if we take in the two limitations that are there added; 1. That if 


prohibition and conſultation were upon the body of the matter, and the 


matter; which is full of vexation. Gihſ. 1031. 


| Be not ingrofſed, inlarged, or otherwiſe changed] In the caſe of Dentin 


that the tithes had been paid for twenty, thirty, or forty years, and time 
out of mind: this was adjudged a change of the libel, as laying the 
foundation of a new title different from the former; and the whole court 


But when the libel was for tithe milk of eight cows; and upon a 
modus pleaded, prohibition and injunction were obtained; and afterwards 
the fame incumbent libelled for the fame tithe againſt the fame perſon, 
only. inſerting a leſs number of cows: this change in the libel did not make 
it a different cauſe ; and therefore attachment upon the prohibition was 

granted. «Gibf. 1032. 5 355 | 


Convocation. | 


Convotation. 


J Ho- the wed convocation be in it fel of « a: gener al Ggnification, Convocation, 
4 and may indifferently be applied to any aſſembly which is ſum- What. 

moned or called together after an orderly. manner; yet cuftom (which in 

_ theſe matters is Yotit to prevail) hath determined its ſenſe to an eccleſi- 

aſtical uſe, and made it if not only, yes principally „ to be reſtrained to 

che aſſemblies of the clergy. 

2. That the hop. Of every dioceſe. had 5050 as in all other chriſtian Before Fe 

| countries power to convene the clergy of his dioceſe, and in a common co: quel. 

2 ſynod or council with them to tranſact ſuch affairs as ſpecially related to 

the order and government of the churches under his juriſdiction, is not 

| to be queſtioned. "Theſe aſſemblies of the clergy were as old almoſt as 

| the firſt ſettlement of chriftianity amongſt us, and amidit all our other 

| revolutions continued to be held till the time of king Henry the eighth. 

What the bithop of cy very diocele- did within his own diſtrict, the 

| archbiſhop of each province, after the ki ingdom was divided into provinces, 

| id within his proper province. II hey Lalled together firſt the viſhops,.. 

| afterwards the other prelates, of their provinces "and by. degrees added 

| to theſe ſuch of their inferior-clergy, as they thought needful, 

In theſe two aſſemblies. of the clergy (the dioce/an hynads and provincia? Fu 

councils) only the ſpiritual affaurs of the church were wont for a long time 

to be tranſacted, So that in. this-reſpett therefore, there was no difference 

between the biſhops and clergy of our own and of all other chriſtian 

churches. Our metropolitans and their ſuffragans acted by the ſame ales 

here, as they did in all other countries. They held theſe aſſemblies by 

1 ſame Power, convened. the ſame perſons, and cid. the fame. things in 

them. 

* When the. papat-: au hority 1 prevailed here, as in moſt other Ling 

3 doms and countries in Europe, by the leave of our kings and at the = 

| command of, the legates ſent from Rome, another and yet larger fort of 

| Councils were, introduced amongſt us, of the biſhops and prelates of the 

| Whole realm. Theſe were properly national church councils ; and were 
vont to be held for ſome ſpecial deſigns, which either the. pope, the King; 

| Or both, had to promote by them. 

But beſides theſe ſynogs common to us with all 8 chriſtian . 

and which were in their nature and end as well as conſtitution properly 

ind purely eccleſiaſtical; two other aſſemblies there were of the clergy of. 

Ws realm, peculiar to our own. ſtate and country : in which the clergy 

were convened, not. for the ſpiritaal affairs of the church, but for the 

good and benefit of the. realm, and to act as members of the one as well as 

of the other. Now the occaſion of theſe: was this: When the faith cr 

Chriſt was thoroughly planted here, and the piety of our anceſtors had 

'verally; endowed the bi 1 and clergy of the church with temporal: 


lal- ds 


r r . Auf! — 
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A __ Convocation, 
lands and poſſeſſions; not only the opinion which they had of their p;y. 
_ dence and piety prompted them to take the moſt eminent of them int 
their publick councus, but the intereſt which they had by that mean; iy | 
the ſtate made it expedient ſo to do, and to commit the direction any ! 
management of offices and affairs to them. © ea 
Hence our biſhops firſt, and then ſome of our other prelates (as abbot: 
and priors), were very early brought into the great councils of the realm, 
or parliament ; and there conſulted and acted together with the lait. 
Thus were the greater clergy firſt brought into our ſtate councils, and 
made a conſtant or eſtabliſhed part of them. But in proceſs of time, our 
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9 princes began to have a further occaſion for them. For being increaſed | 
10 mn number, and with that in their wealth too, not only our kings, but 
p 


the people began to think it reaſonable, that the clergy ſhould bear a 


— 8 
—— 


1 part in the publick burdens, as well as enjoy their ſhare of the public 
nn Hence our Saxon anceſtors, under whom the church was the moſt 
1 free, yet ſubjected the lands of the clergy to the threefold neceſſity, of | 
8 caſtles, bridges, and expeditions. And the granting of aids in theſe caſes, | 
| 0 brought on aſſemblies of the clergy, which were afterwards diſtinguiſhed | 
. byj the name of convocations. Wake's State of the Ch. paſſim. | 
| | After the con- 3. In the Saxon times, the lords ſpiritual (as well as the other clergy, } 
5 queſt til the held by frankalmoigne, but yet made great part (as was ſaid) of the | 
| reignot grand council of the nation; being the moſt learned perſons that, in } 
* EW. 1. thoſe times of ignorance, met to make laws and regulations. . 

| 1 . But William the conqueror turned the frankalmoign tenures of the | 
4 biſhops and of ſome of the great abbots into baronies; and from thence- | 
1 forwards they were obliged to ſend perſons to the wars, or were aſſeſſed 
mM ER to the eſcuage (which was a fine or payment in money inftead thereof, 

16 and were obliged to attend in parliament. And then their attendance 

i was complained of as a burden. And this begat the grand quarrel in 


Henry the ſecond's time, between the king and Thomas Becket, For | 
the ſtatute of Clarendon required ſuch attendance, which confirmed the | 
 eicuage on them. For this they made many exceptions ; and particularly, 


STOPS omen I 


A 5 ee. bye 
n Sy : 


| | 5 that the parliament took cognizance of treaſons and felonies : whereas 
W- the clergy, by a canon of the council of Toledo, were forbid to give 
—_ Iudgment in caſes of blood. And therefore, to obviate this objection, 
„ the conſtitutions of Clarendon permitted them to withdraw in ſuch caſes. 

4 Notwithſtanding this conceſſion, they {till objected againſt the 11th 27 


ticle of that ſtatute, which required them to be preſent until judgment | 
was to be given. : 8 ET, 5 3 
This article obliged them to attend; and therefore tho' they had ex- 
cepted the caſe of blood, yet they knew their attendance cofirmed thel 
elſtates as baronies; and they did not care that the munificence and | 
frankalmoigne of the ancient kings ſhould be changed into ſuch tenure®: 
But notwithſtanding the quarrel with Becket, the king prevailed that the 
mould continue baronies. Gilb. Exch. 44, 5,6 : 


Ad 


— 


0 we 


Convocation, 
And the following princes in their parliaments taxed them in reſpect of 
their baronies, after the ſame manner that they did thoſe of the laity. 
Let ſtill, this reached only to the prelates and ſuperior clergy ; but 
the body of the clergy, that had no baronies, and holding by trankal- 


moigne, were in a great meaſure exempt from the charges which were 
_ aſſeſſed upon the laity, and were therefore by ſome other way to be 
C ẽ 
In order hereunto ſeveral meaſures were taken, till at laſt they ſettled 
into that method which finally obtained, and ſet aſide the neceffity of any 
other way. Firſt, the pope laid a tax upon the church for the uſe of the 
king; and both their powers uniting, the clergy were forced to ſubmit 
to it. Next, the biſhops were prevailed with, upon ſome extraordinary 
occaſions, to oblige their clergy to grant a ſubſidy to the king, in the 
way of a benevolence z and for this, letters of ſecurity were granted back 
by the King to them, to inſure them that what they had done ſhould not 
be drawn Into example or conſequence. | 5 „ „ | 
And theſe conceſſions were ſometimes made by the biſhops in the 
name of their clergy ; but the common way was, that every biſhop held 
a meeting of the clergy of his dioceſe. Then they agreed what they 
would do; and impowered firſt the biſhops, afterwards their archdeacons, 
and finally proctors of their own, choſen for that end, to make the con- 
ceſſion for them. | Wake 174 ſe pid. | Woe i | 1 | 52 


1 : 4 Thus ſtood this matter till the time of Edward the firſt. Who not From Edw. 15 


D 
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willing to continue at ſuch a precarious rate with his clergy, took another to Hen. 8. 


method; and, after ſeveral other experiments, fixed at laſt upon an eſta- 
bliſhment, which hath in ſome fort continued ever ſince. The method 
he reſolved upon was this: viz. That the earls and barons ſhould be 
called to parliament as formerly, and embodied in one houſe : And that 
the tenants in burgage ſhould ſend their repreſentatives ; and that the 
tenants by knight's ſervice, and other ſocage tenants in the counties, 


| ſhould alfo ſend their repreſentatives; and theſe were embodied in the 


other houſe. He deſigned to have the clergy as a third eſtate and as the 
_ biſhops were to ſit per baroniam in the temporal parliament, ſo they were 
to fit with the inferior clergy in convocation. And the project and de- 
lign of the king was, that as the two temporal eſtates charged the tem- 
_ poralties, and made laws to bind all temporal things within this realm; 
ſo this other body ſhould. have given taxes to charge the ſpiritual poſſeſ- 
ſions, and have made canons to bind the eccleſiaſtical body: To this end 
Was the Præmunientes clauſe (fo called from the firſt word thereof) in the 
_ ſummons to the archbiſhops and biſhops, by which he required them to 
ſummon ſuch of their ee ee to come with them to parliament, 
as he then ſpecified and thought ſufficient to act for the whole body of 


the clergy. 


This altered the Engliſh convocation from the foreign ſynods; for theſe. 


vVere totally compoſed of the biſhops, who were paſtors of the church; 
for the clergy were regularly eſteemed only their aſſiſtants ; ) and there-, 
— o 1 fore 
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fore the biſhops only were collected to compoſe ſuch foreign ſynods, to 
declare what was the doctrine, or ſhould be the diſcipline of the church. 


dependant on himſelf; and therefore not only called the biſhops, whom 
as barons he had a right to ſummon, but the reſt of the clergy, that he 
might have their conſent to the taxes and aſſeſſments made on that body. 


canons to govern the church. And this diſpute was maintained by the 
archbiſhops and biſnops, who were very loath the clergy ſhould be taxed, 
or that they ſhould have any intereſt in making eccleſiaſtical canons, 


canons had been made at Rome, yet, if they were not made in a general 
council, they did not think them binding here, unleſs they were received 
by ſome provincial conſtitution of the biſhops. And tho' the inferior 


and in the end paid no obedience to the premunentes claue; but the 


bear any part of the publick charge, that they were beforehand with 
them, and the clergy were all outlawed, and their poſſeſſions ſeizec into 


to take away all pretence, there was a ſummons, beſides the premunente: 
clauſe, to the archbiſhop, that he ſhould ſummon the biſhops, deans, 
archdeacons, colkges, and whole clergy, of his province. From hence 
therefore the biſhops, deans, archdeacons, colleges, and clergy, met by 
virtue of the archbiſhop's ſummons ; which being an eccleſiaſtical au- 
thority, they could not object to. And fo the bithops and clergy came 
to convocation by virtue of the archbiſhop's ſummons; they efteeming it } 


attend the parhament ; and, ſecondly, by the archbiſhop to appear in 


them folely in purſuance of the king's writ z he for the moſt part varied 
in his ſummons from the king's writ, both as to the time and place of | 


- Convocation. 
Edward the firſt projected, to have made the clergy one third eſtate, 


But the clergy foreſeeing they were likely to be taxed, alledged that 
they could not meet under a temporal authority, to make any laws or 


which formerly were made by their ſole authority; for even if thoſe 


clergy, by this new ſcheme of Edward the firft, were let into the power 
of making canons ; yet they foreſaw they were to be taxed, and therefore 
joined with the biſhops, in oppoſing what they thought an innovation, 
archbiſhops and biſhops threatned to excommunicate the king. 
He, and the temporal eſtate, took it ſo ill, that the clergy would not 


the kings ññx?ĩx! y 8 
This ſo humbled the clergy, that they at laſt conſented to meet. And 


to be in his power, whether he would obey the king's writ or not: but 


when he had iſſued his ſummons, they could not pretend it was not their | 
duty to come. But the præmunientes writ was not diſuſed; becauſe it | 
directed the manner in which the clergy were to attend, to wit, the deans 
and archdeacons in perſon, the chapter by one, and the clergy by tuo 
FP „„ | 


So that the clergy were doubly ſummoned ; firſt, by the biſhop, to 


convocation, And that the archbiſhop might not appear to ſummon 


their meeting. 5 | | 5 

And left it might be thought ſtill (of which they were very jealous) 
that their power was derived from temporal authority, they ſometimes 
met on the archbiſhop's ſummons without the king's writ z and in = 
| adn Mandate Ter ES 


Con vocation. ! 
convocation the king demanded ſupplies, and by ſuch requeſt owned the 
epiſcopal authority of convening. So that the king's writ was reckoned 


| archbiſhop in his ſummons recited the king's writ, they proteſted againſt 


_ clergy would by no means endure; for they would not conſent that the 


in judgment with the King = 5 

And from henceforward, inſtead of making one ſtate of the kingdom, 
as the king deſigned, they compoſed two eccleſiaſtical ſynods, under the 
ſummons of each of the archbiſhops ; and being forced into thoſe two 


| fſynods before mentioned, they ſat, and made canons by which each re- 
| ſpective province was bound, and gave aids and taxes to the king. But 


| the archbiſhop of Canterbury's clergy, and that of York, aſſembled each 
in their own province; and the king gratified the archbiſhops, by ſut- 


| parliament. The archbiſhop ſat as king; his ſuffragans fat in the upper 
| houſe, as his peers; the deans, archdeacons, and the proctor for the 


| chapter, repreſented the burghers ; and the two proctors for the clergy, 


O 


. laws, and to tax the poſſeſſions of the church. Gilb. Exch. Ch. 4. 
But altho' they thus ſat as a parliament, and made laws for the church, 
yet they did not make a part of the parliament properly fo called. Some. 


have always inſiſted, that their laws, by their own natural force, bind 


JJ 0õ;õé“. rr 
And even the convocation tax did always paſs both houſes of parlia- 
ment; ſince it could not bind as a law, till it had the content of the 
legiſlature. Gilb. Exch. 197. „%% 0 
Even fo in the Saxon times, if the ſubject of any laws was for the out- 
ward peace and temporal government of the church ; ſuch laws were 
properly ordained by the king and his great council of clergy and laity 
intermixed, as our acts of parliament are ſtill made. But if there was 


| there ated as the proper judges. Only when they had thus provided for 
the ſtate of religion, they brought their canons from the ſynod to the 
great council, to be ratified by the king, with the advice of his great 


——And the Norman revolution made no change in this reſpect. her. 
Eccl. Hu. 249. = Da 


TTT 


by the clergy no more than one motive for their convening. And if the 
it, becauſe that was laying his authority on the king's writ, which the 


prince had any eccleſiaſtical authority to convene ſynods, but they allowed 
the king's writ to be a motive for the archbiſhop to convene, if he agreed 


fering this new body of convocation to be formed in the nature of a 


the knights of the ſhire. And fo this body, inſtead of being one of the 
eſtates as the king deſigned, became an eccleſiaſtical parliament, to make 


times indeed the lords, and ſometimes the commons, were wont to ſend 
to the convocation for ſome of their body to give them advice in ſpiritual | 
matters; but ſtill this was only by way of advice: for the parliament 


1 clergy; as the laws of all chriſtian princes did in the firſt ages of 


any doctrine to be tried, or any exerciſe of pure diſcipline to be reformed, 
then the clergy of the great council departed into a feparate ſynod, and 


men, and ſo made the conftitutions of the church to be laws of the realm 
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The aft of | 8. Thus the cafe ſtood, when the act of ſubmiſſion, 2 5 H. 8. e. te 
ſubmiſf on of 
the 25 Hen. 8. 


40% Convocation, 


„ad? 
made; by which it is enacted as followeth: ///here the king's Pumble and obedient 
' fabjefs the Gergy of this realm of England, have not only knowledged according 
_ to the truth, that the convocation of "the ſame clergy is, always hath been, an 

ought to be aſſembled only by the king's crit; but alſo ſulmitling themſ; 5 es 10 

the king's majeſty, have promiſed in verbo facerdorii that they will never from 
_ henceforth preſume to attempt, olledge, claim, or put in ure, e enact, Promnlee 


8 
or execute any new canons, conſtitutions, ordinances prot jucial, or oth er.: tr 1 


whatſoever name they ſhall be called, in the convocation, unleſs the King's g- 
royal aſſent and licence may to them be had, to make promulge and execut; _ 
the ſame, and that his majeſty do give his moſt royal aſſent and au: hority in 
that behalf : It is therefore enacted, according to the faid ſubmiſſion, thot they 
nor any of them, ſhall preſume to attempt, alledge, claim, or ful in ure on 
conflitutions er ordinances provinciol, by whatſoever nome or names they may be 
called, in their convocetions in time coming (which always ſhall be aſemb ltd ty 
aitthority of the king's crit); unleſs the ſame clergy may have the king's ned 
Feyal aſſent and licence, to make promulge and execute ſuch canons, conſlitic tions, 
and ordinances provincial er ſynodal : upon pain of every one of the ſaid cli 
doing contrary to this ail, and being N convith, to Jufer imprijontiont, 
and make fine ot the king's will. _ 
Accordingly, T. 8 7e. It was reſolved upon this ſtatute, by the tra 
chief juſtices ao divers other juſtices, at a committee before the lords in 
_ parliament; 1. That a convocation cannot afſemble at their convocation, - 
without the Ment of the king. 2. That after their aſſembly they cannot 
confer, to conſtitute any canons without licence of the king. 3. When 
they upon conference conclude any canons, yet they cannot execute any 
of their canons without the royal aſſent. 4. That they cannot execute 
any after the royal aſſent, but with theie four limitations; (1) that they 
be not againſt the prerogative of the king; nor (2) againſt the common | 
law; nor (3) againſt any ſtatute law; nor (4) againſt any cuſtom of the 
realm. All which appeareth by the faid ſtatute: And this (Coke Jays) 
was but an affirmance of what was before the ſaid ſtature for it was 
held before, that if a canon be againſt the law of the land, the bi oh. 
ought to obey the commandment of the king according to the Jaw ol 
the land. 12 Co. 
And therefore by this act the clergy being Nein 1 making any = 
canons or conſtitutions in their convocations without the king's licence, 
the power as to this Particular, Which was before lodged in the hands 
of the metropolitan, is now put into the hands of the king; who having 
dy authority of his writ commanded the archbiſhops to fununon them for 
ſtate purpoſes (as the tenor of his writ ſhews), has it now in his on 
breaſt whether he will let them act at all as a church fynod or no. The 
are a convocation by the writ of ſummons, but a council properly {pcak- 
ing they are not, nor can they legally act as ſuch till they have obtain 
ed the king's licence ſo to do. Wake : ut ſupra. 
6. Only parſons, vicars, and perpetual curates, are capable of giving 


their votes in chuſing proctors tor the dioceſan clergy. (On 1. 50. 46 
1 


LteQion, 


| Convocation. 


IN any member of the convocation, who is a proctor, dies; ; the a arch: 
bilkop ifſues his mandate to the biſhop of that dioceſe to elect. another; 


fragan biſhops z who being to obey him in all things lawful and honeſt, 
| and the clergy their biſhop in the like manner, they by that command 
make an election to ſupply the Rees of. one of their e Glo. 


Exch. 58, 59. 


for cach dioceſe : In thoſe dioceſes, where there are ſeveral archdeacon- 
ries, two are nominated by the clergy of each ego ; And out 


in the province of York, two proctors are ſent to convocation for e every 


erye the name of a provincial ſynod. By this means it comes to paſs, 
that the parochial clergy have as great an intereſt in convocation ther e 
as the cathedral clergy. Whereas, in the province of Canterbury, the 
lower houſe of Convocation conſiſteth of twenty two deans (taking in 
Weſtminſter and Windſor), twenty four Proctors of the chapters, fifty. 
three archdeacons, in the whole ninety nine of the cathedral clergy; and 
| there are but at the ſame time forty tour proctors tor the par ochial clerg 87. 
N Jahn. 150. Wake 34. 


| fame houſe ſtill.  Jobuſ. 149. 
hut in the province of Canterbury (as bak been ſaid), "they S of 
woo houſes ; the upper houſe, where the archbiſhop and e lit „ nn 
the lower houſe, where the reſt do ſit. 4 Inſt. 322 
And as there are two houſes of „ ſo there are two 8 
tors, one of the biſhops of the higher houſe, choſen by that houſe; an- 


tor. 4 Inſt. 3 


realm called to Convocation, and their ſervants and familiars that come with 
them to ſuch convocation, oftentimes be arreſted moleſted and inquieted ; ou; 
rd the king, willing to provide for the ſecurity and quietneſs of the ſaid pre- 
ates and clergy, at the ſupplication of the ſame prelates and clergy, and by the 
 afent of the great men and commons of the realm, hath ordained and eftabliſh- 
| td, that all the clergy hereafter to be called to the convocation by the king's 
wrt, and their ſervants and familiars, ſhall for ever hereafter fully uſe and 
ey ſuch liberty or defence in coming, tarrying, and returning, as the great. 
e and commonaliy of the realm, called or to be called to the King's par 
lauen, do enjoy, and dere wont to enjoy, or in time to come ought ts 
%%. 


to their lordſhips for redreſs, in caſes where this liberty of the convocation- 


wa, 931. : 


and this, by virtue of the power inherent in him to ſummon his ſut- 


of theſe, two are choſen to ſerve as proctors for the whole dioceſe. But 


| archdeaconry 3 otherwiſe the number would be fo ſmall, as ſcarce to de- 


ether of the 3 houſe, and preſented to the biſhops, for their Prolocu- 


And in the journals 1 the Achte of 5 we ind ſeveral applica] ons 
95 80 hath been invaded z which their have accordingly g granted. 


LO, In 


40 


In the province of Canterbury there are b only two proctors 5 returned Number, 


| 8. Anciently the Les clergy ſat in the ſame hovfs with the biſhops; Two houſes, 
undd in the province of York, the biſhops and other clergy do lt 1 in the 


9. By the ; 5 of 8 Hen. 6. c. „ Becauſe the prelates and clergy of the Pri vilege, 


% Convocatlon. 


| Proxies. 10. In eonyocation, thoſe who are abſent, by leave or connivance, are 
8 1 allowed to vote by proxy; and the biſhops who hold leſſer dignities in 
8 commendam, can conſtitute any perſon that is member of the lower houſe | 
1 to vote there as their proxy, for ſuch deanries or archdeaconries as they |} 
1 55 hold by commendam. 70. 142. 5 ö 
iq | General 11. Can. 139. Whoſoever ſhall affirm, that the facred ſynod of this 
Power. nation in the name of Chriſt, and by the king's authority aſſembled, i; 
„ not the true church of England by repreſentation; let him be excommy. 1 
- nicated, and not reſtored until he repent and publickly revoke that hi: 
5 %% OR ns . 
1 Can. 140. Whoſoever ſhall affirm, that no manner of perſon, either 
1 the clergy or laity, not being themſelves particularly aſſembled in the fad 
3 | facred ſynod, are to be ſubject to the decrees thereof in cauſes ecclefiaſti- | 
78 cal (made and ratified by the king's ſupreme authority) as not having oi- | 
1 ven their voices unto them; let him be excommunicated, and not reſto. 
4 red until he repent and publickly revoke that his wicked error. 
4 Can. 141. Whoſoever ſhall affirm, that the ſacred ſynod aſſembled as 
1 aforeſaid, was a company of ſuch perſons as did conſpire together againſt 
Vi godly and religious profeſſors of the goſpel, and that therefore both they 
4 and their proceedings, in making of canons and conſtitutions in cauſes 

278 eccleſiaſtical by the king's authority as aforeſaid, ought to be deſpiſcd 

3 and contemned, the ſame being ratified confirmed and injoined by the 
„ ſaid regal power ſupremacy and authority; let them be excommunica- 

. ted, and not reſtored until they repent and publickly revoke that their 
1 „ d pe i VU! 
di No power to 12. Lord Coke ſays, a convocation may make conſtitutions, by which 

i int agg teme thoſe of the ſpiritualty ſhall be bound, for this, that they all, either by 
i | e repreſentation or in perſon, are preſent; but not the temporalty. 12 

Py | And in the caſe of Matthews and Burdett, H. 1 An. In the primitive 

13 : > church, the laity were preſent at all ſynods. When the empire became Þ 


chriſtian, no canon was made without the emperor's conſent. The em- 

peror's conſent included that of the people; he having in himſelf the | 

whole legiſlative power, which our kings have not. Therefore if the | 

king and clergy make a canon, it binds the clergy in re eccleſiaſtica, but | 

it doth not bind laymen ; they are not repreſented in convocation, their 

conſent being neither given nor aſked. 2 Salk. 412. * 8 

And in Cox's caſe, M. 1700. By Wright lord keeper: The canons of 

a a convocation do not bind the laity without an act of parliament. 1 Ter 

And finally, in the cafe of Middleton and Croft, M. 10 Geo. 2. it was de- 

termined by the unanimous reſolution of the court of king's bench, that 
ſſiuch canons do not proprio vigore bind the laity. Sir. 106666. 
Nor againſt 13. The convocation can do nothing againſt the law of the land ; for 
the lau of the no part of the law, be it common law, or ſtatute law, can be abrogated 
„nd. or altered without act of parliament. 12 Co. 73. . 


1 5 Ad | 


Con vocation. e 
And by the ſtatute of the 2 5 H. 8. c. 19. it is provided, that no ca- | = 
nons, conſtitutions, or ordinances ſhall be made or put in execution wich- ö 

in this realm, by authority of the convocation of the clergy, which ſhall ; | | 
be contrariant or repugnant to the king's prerogative royal, or the cui- 15 


ee b en en 8 *** . 
14. By the 24 H. 8. c. 12. (concerning appeals) it is enacted, that inn? 5 


l cauſes teftamentary, matrimonial, or of tithes, depending in the ec 
| Cclefiaſtical courts, which ſhall touch the king; the party grieved may ap- } 
peal to the upper houſe of convocation being then convocate by te Þ014 
| king's writ, or next enſuing, within the province; fo that ſuch appeal | 
be taken by the party grieved within fifteen days next after judgment 
ven: and that determination ſhall be ſinal, fo as that the matter ſo de- 
| termined ſhall never after come in queition and debate, to be examined 
JJ D OD „ 
| 15. The convocation uſually continueth during the time of parliament; Continuance, . 
but, as Dr Warner obſerves, the parliament and convocation are ſcparate 
bodies, independent on one another, and called together by diitcrent 
writs; and therefore the diſſolution of the parhament doth not neceſſarily, 
| or in any reſpect, diſſolve the convocation ; ſo that they may continue to 
it longer than the parliament, if the king pleaſes. 2 Warn. 533. 
| 16. Finally, the clergy having continued to tax themſelves in convoct- Their decliae, 
tion as aforcſaid, theſe aſſemblies were regularly kept up till the act of 
tie 13 C. 2. c. 4. was paſſed, when the clergy gave their lait ſubſidy; 
t being then judged more advantageous to continue the taxing them by 
way of a land tax and poll tax, as it had been in the time of the long 
parlament during the civil wars. Gilb. Exch. 56. „„ og, 
And in the year 1664, by a private agreement between the archbiſhop _ 
and the lord chancellor Clarendon and other the king's miniiters, it was 
concluded, that the clergy ſhould ſilently wave the privilege of taxing 
their own body, and permit themſelves to be included in the money bills 
prepared by the commons. And this hath made convocations unneceſſary 
io the crown, and inconſiderable in themſelves. 2 Warn. 611, 612. 
And fince that time the clergy have been allowed to vote in chuſing 
knights of the ſhire, as other trecholders, which in former times they 
ad not. J JJ 8 
And from that time the convocation hath never paſſed any ſynodical 
at; and from thenceforth until the year 1700, for the moſt part they 
were only calted, and very rarely did fo much as meet together in a 
full body, and with the uſual ſolemnity. *Tis true that during the re- 
mainder of king Charles the ſecond's reign, when the office of prolocutor 
#8 void by death or promotion, ſo many of the lower houſe came toge- 
ther as were thought ſufficient to chuſe a new one; and thoſe members 
tat were about town commonly met, during parliament, once a week, had 
Prayers read, and were formally continued till the parliament was diſſolved, 
ad the convocation together with it. And in king James the ſecond” 
une, the writs iſſued out of courſe, but the members did not meet. In the 
ver 1689, after the acceſſion of king William and queen Mary to the 
(PO Ee he 5 : Naa throne, 
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throne, a convocation was not only called, but began to fit in due "Bal 


ED hone diſſolved. "Ant now it prongs to be IT thar they are 61 5 right 
do be aſſembled concurrently with parliaments, and may act and pro- | 
Ceed as provincial councils, when his majeſty in Us royal wiktom mall | 
judge it e TOS: 141, 27 3. 4 


; C 0 PE ſignifieth | in general * canopy, or 8 covering; "and * 


che prieſts, which covereth the back and ſhoulders. 
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Law. 


ſometimes uncertain, where the certainty is not ſet down. id. 
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authority to aſſign ſuch in che ſaid houſes for ſuch N as he ſhoukl 
_ appoint. 74, 


Convocation. 


but their reſolutions came to nothing. And from thence till the year 
1.700, mas were er called, but did not meet: but in that 7 aw FR 


c 


Cope. 


thence ſeemeth to Rave been transferred to denote that veſtment of 


Coꝛody. 
1 Cirady i. is an allowance of meat, bread, drink, money, cloathing, 
edging, and ſuch like neceſſaries for ſuſtenance. Te erms f the 
It is ſometimes Certain where the certainty os things is ſet down; 
Some corodies began by grant made by one man to another ; and ſome . 


are of common right, as every founder of abbies or religious houſes had 


Corodies are carne into penſions and money at this day W 00 
a 2. E. 25 


Corſe preſent. See Mottuary. 


Council. See Synod. 


5 H 18 title reeareth 1 800 of the _ iction of the eccleſiaſtical courts | 5 
| 4 in general; the law concerning the ſeveral particulars, is inſerted = | 
under the reſpective titles: as, concerning the ſeyeral kinds of courts, un- 
der the titles conſiftory, convocation, viſt tation, ar ed audience, prerogative, 
faculty, peculiur; concerning the officers, under the titles archdeacon, chan- 
cellor, commiſſary, vicar general, official, ſurrogate, advocate, regiſter, Proc- 
tor, appariton; conce rning the practice and manner of proceeding, under 
the titles caveat, libel, citation, evidence, ſentence, fees, appeal, prohibition, 


rf en ee RR 


| conſultation z concerning the judgment and execution of the ſentence, 


| under the titles penance, ſuſpenſion, excomin Punication, 8 deprivation, 
degradation, ſequeſtration ; and ſuch 1 


1. For the firſt three hundred years "after Chriſt, the diltindion of ec- Origin of the 
6 dellaltical or ſpiritual cauſes, in point of juris &tion, did not begin; for eccleſiaſtical 
a that time no ſuch diſtinckion was heard of in the chriſtian world e = 
for the cauſes of teſtaments, matrimony, baſtardy, adultery, and the reſt, * 

which are called eccleſiaſtical or ſpiritual cauſes, were merely civil, and 


eral 


| of etermined by the rules of the civil law, and ſubject only to the juriſdic- 


tion of the civil magiſtrate. But after the emperors were become chri- 
ſtiens, out of a zeal and deſire they had to grace and honour the learned 
and godly biſhops of that time, they were pleaſed to ſingle out certain 
ſpecial cauſes, wherein they granted juriſciction to bi hops; z namely, 

in caſes of tithes, becauſe paid to men of the church; in cauſes of 


* matrimony, becauſe marriages were for the moſt part e in the 


church; in cauſes teſtamentary, becauſe teſtaments were many times made 
 exirems, when churchmen were preſent giving ſpiritual comfort to the 
_ teſtator, and therefore they were thought the fitteſt perſons to take the 
5 probates of ſuch teſtaments : And ſo of the reſt. Vet theſe biſhops did 
not then proceed in theſe cauſes according to the canons and decrees of 


| ti church (for the canon law was not then made), but according to the 


rules of the 1 Jaw, and as the civil magiſtrate proceeded in other | 
caules. Dav. 95. 

27 Accordingly i in this kingdom, in tlie 8 times, befate the Nor- Origin thereof 
man conqueſt, there was no diſtinction of juriſdictions ; but all matters, within this 
dag well ſpiritual as temporal, were determined in the county court let 33 a 
te ſheriff's tourn, where the biſhop and Earl (or in his abſence the ſhe- | 
"") fat together; or elſe in the hundred court, which was held in like 
Manner before the lord of the hundred and the eccleſiaſtical judge. 
 £xamin. of the ſcheme of cb. po. 15. Duck 30%. 1 Warn. 274. 2 Still. 14. 

Cad. 96. Jobnſ. 246. 

For the eccleſiaſtical officers took their limits of jurildition, from a 
like e extent of the civil powers. Moſt of the old Saxon biſhopricks Were 
S Ea G g 8 of 


of equal bounds with the diſtinct Kingdoms. The archdeaconries, when 
firſt ſettled into local diſtricts, were commonly fitted to the reſpectiye 
counties. And rural deanries, before the conqueſt, were correſpondent 
to the political tithings. Their ſpiritual courts were held, with a ſike 
reference to the adminiſtration of civil juſtice. The ſynods of each pro- 
vince and dioceſe were held at the diſcretion of the metropolitan and the 
biſhop, as great councils at the pleaſure of the prince. The viſitation 
were brit united to che civil inquiſitions in each county; and afterwards, 
hen the courts ot the carl and biſhop were ſeparated, yet ſtill the yiſj. 
rations were held like the ſheriff's tourns twice a year, and like them too 
alter caller and michacimaſs, and fill with nearer likeneſs the greater 
of them was at eaſter. The rural chapters were allo held like the infe- | 
rior courts of the hundred, every three weeks; then, like them too, | 
they were changed into monthly, and at laſt into quarterly meetings. 
Nay, and a prime viſitation was held commonly, like the prime folc- 
mote or ſheriff's tourn on the very calends of May. Ken. Eccl. Hr. 
And accordingly Sir Henry Spelman obſerves, that the biſhop and the 
earl ſat together in one court, and heard jointly the cauſes of church 
and commonwealth; as they yet do in parhament. And as the biſhop 


| had twice in the year two general ſynods, wherein all the clergy of hs 


dioceſe of all forts were bound to reſort for matters concerning the church; 
fo alſo there was twice in the year a general afembly of all the ſhire for 
matters concerning the commenwealth, wherein without exception all 
kinds of eſtates were required to be preſent; dukes, earls, barons, ard 
to downward ct the laity; and eſpecially the biſhop of that dioceſe 
among the clergy. For in thoſe days the temporal lords did often fit in 
ſynods with the v:ſhops, and the biſhops in like manner in the courts of 
the temporalty, and were therein not only neceſſary, but principal judges 
themſelves. Thus by the laws of king Canutus, The ſhyre-gemot 
(for fo the Saxons called this aſſembly of the whole fhire) ſhall be kept 
twice a year, and oftner if need require, wherein the biſhop and tha 
alderman of the hire ſhall be preſent, the one to teach the laws of god, 
the other the law ef the land.” And among the laws of king Flenry 
the firſt, it is ordained ; © firſt, let the laws of true chriſtianity (which w2 
call the eccleſiaſtical) be fully executed with due ſatisfaction; then let 
the pleas concerning the king be dealt with; and laſtly, thoſe between 
party and party: and whomſoever the church ſynod ſhall find at variance, 
_ tet them either make accord between them in love, or ſequeſter them by 
their ſeatence of excommunication.” Whereby it appeareth, that eccle- 
haſtical cauſes were at that time under the cognizance of this court. But 
cheſe, he ſays, he takes to be ſuch eccleſiaſtical cauſes, as were grounded 
upon the eccleſiaſtical _lavss made by the Kings themſelves for the go. 
vernment of the church (for many ſuch there were in almoſt every kings 
zeign), and not for matters riſing out of the Roman danons, which haply. 
were determinable only before the biſhop and his miniſters. — And the 
biſhop firſt gave a ſolemn. charge to the people touching eccleſiaſtical 
The 5 . matters, 


matters, opening unto them th rights and reverence of the church, and 
3 their duty therein towards god and the king, according to the word of 
god. Then the alderman in like manner related unto them the laws of ; | 
the land, and their duty towards god, the king, and commonwealth, ac- _ Ds - | 
cording to the rule and tenure thereof. Neliguiæ Spelm. 13. 53. 54. — — 
3. The ſeparation of the eccleſiaſtical from the temporal courts, was made William the +... 
by William the conqueror. And as from thence we are to dats this great OO? e 
alteration in our conſtitution; z 1t is judged 7 — 7 to recite che charter © ation 2 EE 
IF ot ſeparation verbatim; which is as followeth : OLE _— 
WILLELM us, dei gratia, rex Anglorum, R. . et 6. de Maw 
| navilla, et P. de Valoines, cæteriſque meis fidelibus de Eſſex et Hertford- 
F {chire et de Middleſex, ſalutem. Sciatis vos omnes, et cæteri mei fideles 
qui in Anglia manent, quod epiſcopales leges, quæ non bene, nec ſecun- 
| dum ſanctorum canonum præcepta, uſque ad mea tempora in regno | 
| Anglorum fuerunt, communi concilio, et concilio archie ſcoporum 
et epiſcoporum, et abbatum, et omnium principum regni mei, emen- 
dandas judicavi. Propterea mando, et regia auctoritate præcipio, ut 
nullus epiſcopus, vel archidiaconus, de legibus epiſcopalibus amplius 
nin Hundret placita teneant; nec cauſam que ad regimen animarum per- 
tinet, ad judicium ſecularium hominum adducant : fed quicunque ſe- 
| cundum epiſcopales leges, de quacunque cauſa vel culpa interpellatus fue 
lit, ad locum quem ad hoc epiſcopus elegerit et nominaverit, veniat; ibi- 
| que de cauſa vel culpa ſua reſpondeat, et non ſecundum Hundret, fed 
| ſ{ccundum canones et epiſcopales leges, et rectum deo et epiſcopo ſuo fa- 
cat, Si vero aliquis, per ſuperbiam elatus, ad juſtitiam epiſcopalem ve. 
ire contempſerit, et noluerit; vocetur ſemel, et ſecundo, et tertto : 
Quod ſi nec ſic ad emendationem venerit, excommunicetur; et, ſi opus 
fuerit ad hoc vindicandum, fortitudo et juſtitia regis vel vicecomitis adþi- 
beatur: Ille autem qui vocatus ad juſtitiam epiſcopi venire noluerit, pro 
nnaquaque vocatione legem epiſcopalem emendabit. Hoc etiam defendo, = 
et mea auctoritate interdico, ne ullus vicecomes aut prepoſitus, ſeu mi- 
niſter regis, nec aliquis laicus homo, de legibus que ad epiſcopum per- 
tinent, fe intromittat ; nec aliquis laicus homo alium hominem ſine juſtitia 
epiſcopi ad judicium adducat : : Judictum vero in nullo loco portetur, niſi 
| in coal ſede, aut in illo 8 mom 7e ad hoc conſtituerit.” 
| Pim. V. 2. p. 14. 
This charter, Mr. Selden fay s, Was recited in a x cloſe roll of king Ri- 
chard the ſecond, and then anime Str. 669. | 
4. For upon the conqueſt made by the Normans, he pope rook the Papal in- 
Pportunity to uſurp upon the liberties of the crown of England. For crozchments 
te conqueror came in with the pope's banner, and under it won the bat- ne Rag 
| tle, Whereupon the pope ſent two legates into England, with whom the“ 
"Mqueror called a ſynod, depoſed Stigand archbiſhop of Canterbury be- 
cauſe he had not purchaſed his pall from Rome, and diſplaced many bi- 
mops and abbots to make room for his Normans. This admiſſion of the 
PPe's legates, firſt led the way to his uſurped juriſdiction in England; 
Vet no decrees paſſed or were put in execution, touching matters eccle- 
1 Gg 3 e Kaltien 
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pros iſors. 


ſiaſtical, without the opal, Ant nor W the king ſubmit him in | 
point of fcalty to the pope, as appears by his epiſtle to Gregory thi 5 
ſeventh. Yet in his next ſucceſſors time, namely, in the time of king 
William Rufus, the pope by Anſelme archbiſhop of Canterbury attempted 
to draw appeals to Rome, but prevailed not. Upon this occaſion it was, 
that the king told Anſelme, that none of his biſhops ought to be lubject 9 | 
the pope, but the pope himſelf ought to be ſubject to the Emperor: and | 
that the king of England had the lame abſolute liberty in his dominicns, | 
as the emperor had in the empire. Let in the time of the next king, to 
Wit, king Henry the firſt, the pope uſurped the patronage and donation 
of biſhopricks, and of all other benefices eccleſiaſtical. At which time, 
Anſclme told the king, that the patronage and inveſtiture of biſhopricks 
Vas not his right, becauſe pope Urban had lately made a decree, that no 
lay perſon ſhould give any cccleſiaſtical benefice. And after this at a ſy- 
nod held at London; in the year 1107, a decree was made, unto which 
the king aſſented (faith Matthew Paris), that from thenceforth no . 
ſhould be inveſted in a biſhoprick by the giving of a ring and paſtoral 
ſtaff. (as had been before), nor by any lay hand, | Hereupon the pope 
granted, that the archbiſhop of Canterbury for the time being ſhould 
be for ever legatus natus: And Anſelme for the honour of his ſee obtained, 
that the archbithop of Canterbury ſhould in all general councils fir at the 
pope's foot, as alterius orbis papa, or pope of this part of the work 
Yet after Anſelme's death, this ſame King gave the archbiſhovrick © Fn 
Canterbury to Rodolph biſhop of London, and inveſted him by the ring 
and paſtoral ſtaff; and this, becauſe the ſucceeding popes had broken 

_ Pope Urban's promiſe, touching the not ſending of legates | into England, 
unleſs the king ſhould require it. And in the time of the next lucceeding 23 
king, to wit, "king Stephen, the pope gained appeals to the court of } 
Rome; for in a ſynod at London, convened by Henry biſhop of Win. 
cheſter the pope's legate, it was decreed, that appeals ſhould be mace 
from provincial councils to the pope: before which time, appeals to 

_ Rome were not in uſe. Thus did the pope uſurp three main points 0! $ 
juriſdiction, upon three ſeveral kings after the conqueſt (for of OY Wi- } 
liam Rufus he could gain nothing), viz. upon the conqueror, the jendir 98 Þ 
of legates or commiſſioners to hear and determine eccleſiaſtical cauſes; 
upon Henry the firſt, the donation and inveſtiture of biſhopricks and other 

| benefices ; and upon king Stephen, the appeals to the court of Rome. 
And in the time of king Henry the ſecond, the pope claimed exemption 
of clerks from the ſecular. power. And, finally, in the time of king 
John, he took the crown from off the king s head, and compelled him 
to accept his kingdom from the pope's donation. Cod. 96. e 
Oppoſed by 5. Neverthel efs all this obtained not without violent ſtruggle and op: 
the ſtatutes of poſition: And this cauſed the ſtatutes of Provifors to be mace, in the 
reigns of king Edward the third and king Richard the ſecond. By tte 


former of which, (namelys. the ſtatute of the 27 Ed. 3. c. 1.) it 1s eh. 
acted as followeth : 


6 Hecaiſ. 


Cdurts, 


 Brcauſe it 1s ſhewed to our lord the king, by the privotics: and clamorous 


people be drawn out of the realm, to anſwer of things whereof the cognizance 
pertaineth to the king's court ; and alſo that the judgments given in the ſume 


 curt be impeached in anot ber court, in prejudice and diſberiſon of our lord the 
ling and of his crown, and of all the people of his. ſaid realm, and to the un- 


5 55 and deſtruction of the common law of the ſame realm at all times uſed: 


| ſaid council, it is afſented and accorded, that all the people of the king's Le. 
Ane, of what condition that they be, which ſhall draw any out of the real; 


 whercof. judgments be given in the king's court, or which do fue © in any other 
5 court to defeat or impeach the judgments given in the king's court, ſhall have 


@obich to the ſame ſhall be deputed, to anſwer in their proper perſons to the 


3 day in their proper per. ſon to be at the law ;, they, their proctraters, alter nies 


| 905 executors, notaries, and maintainors, ſhall from that day ferth be pitt ont . © 


the King's protection, their lands and goods forfeit to the king, and their bedies 


| cober eſoever they may be found ſhall be taken and impriſoned and ranſomed a! 


the king's will, and upon the ſame a writ ſhall be made to take them ty their 
| bodies, and to "ſeize their lands goods and Poljelf ons into the king's bande; and 
| if it be returned that they be not found, they ſhall be Piet in exigent and out- 
 lawed. Provided, that at what time they come before they be outlawed, and 
L will yield them to the king's priſon to be juſtified by the law, and to receir 

that which the court ſhall award in this behalf, they ſhall be thereto receir e; 


within the ſaid two months as is aforeſaid. 


ceſſes, ſentences of excommunication, bulls, inſtruments, or any other thing: 
05 whatſoever which touch the king, againſt him, his crown, and his regality, or 


thereof notification, or any other execution whatſoever within the fame real 
or without : they, their notaries, procurators, maintainers, abettors, fautors, 


goods forfeited to the king, and they ſpall be attached by their bodies if they 


_ the caſes afor ſaid, or proceſs ſhall be made againſt them by premunire facias, 
in manner..as it is contained in other ſtatutes of proviſors; and other which 
do ſue in any other court in derogation of the "TSA of our lord the 


| king. 


complaints: of the great men and commons of the realm, how' that divers of the 


Whereupon, upon good deliberation had with. the great men and other men o, his 
in plea, whereof the cognigance pertaineth to the king's court, or of things 


day, containing the ſpace of two months, by warning to be made 70 LEM; -- 
| to appear before ihe king and bis council, or in his chancery, or before the- 
1 king? s juſtices f the one bench or the other, or before other the King s juſtices 


- king, of the contempt done in this behalf. And if they come not at the ſaid 


the forfeiture of lands and Coods abiding in their Toh if . do not yield thei 
And by the other ſtatute, viz. 16 Ric. 2. c. 5. (which the pope called 
execradile ftatutum, and the paſſing thereof fadum et turpe facinus) it is en- 


ated, that if any ſhall purchaſe or purſue, or cauſe to be purchaſed or prr- 
ſued, in the court of Rome or elſewhere, any tranſlations of prelates, pro- 


lis realm; and they which bring within the realm, or them: receive, or make 


aud counſellors, ſhall be put out of the king's proteflion, and their lands and 


may be found, and brought before the king and his council, there to anſwer 10 


They 
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They are called other courts (lord Coke ſays), either becauſe they 
proceed by the rules of other laws, as by the canon or civil law; or by 
other trials than the common law doth warrant. For the trial warranted 
by the law of England, for matters of fact, is by verdict of twelve men 
before the judges of the common law of matters pertaining to the com- 
mon law, and not upon examination of witneſſes in any court of equity. 
So as thoſe other courts are either ſuch as are governed by otber laws, gr 
ſuch as draw the party to another kind: of trial. 3 Inſt. 120, 
And where the ſtatute of the 16 R. 2. ſaith, © in the court of Rome 
© or elſewhere”, (altho' it may ſeem to be meant and conceived of the 
places of remove which the popes uſed in thoſe days, being ſometimes at 
Rome in Italy, ſometimes at Avignon in France, ſometimes in other 
places, as by the date of the bulls and other proceedings in that age 
may be ſeen: ) Yet this expreſſion, he faith, doth include alſo the cc- 
cCleſiaſtical and other courts within this realm, for matters which belong 
to the cognizance of the common law; as where a biſhop deprives an 
incumbent of a donative; or excommunicates a man for hunting in his 
parks; or where commiſſioners of ſewers impriſon a man for not releaſing 
à juckgment at law. : 3 Me. 120. Rear. 167. 1 How, 11. 
But it ſeemeth, that the ſuit in theſe courts for a matter which appears 
not by the libel it ſelf, but only by the defendant's plea or other matter 
ſubſequent to be of temporal cognizance (as where a plaintiff libels for 
tithes, and the defendant pleads that they were ſevered from the nine 
parts, by which they became a lay fee), is not within the ſtatute, becauſe 
it appears not that either the plaintiff or the judge knew that they were 
IDs % Wo OO ĩ ĩ a not nos cas 
Aboliſhedin 6. Afterwards (upon the dawn of the reformation) by the ſtatute of 
dhe reien of the 24 Hen. 8. c. 12. it is recited as followeth : Where by divers ſundry 
5 1 Hut old authentic hiſtories and chronicles, it is manifeſtly declared and expreſſed, 
14 SM K that this realm of England is an empire, and ſo hath been accepted in the 
declared to be World, governed by one ſupreme head end king, having dignity and royal 
the ſupreme eſtate of the imperial crown of the ſame ; unto whom a body politick compact 
15 bee and - of all forts and degrees of people, divided in terms and by names of ſpiritually 
zoriſdiction and temporalty, been bounden and owen to bear, next to god, a natural and 
= humble obedience; be being alſo inſtitute and furniſhed, by the goodneſs and 
ſufferance of almigbty god, with plenary whole and intire power pre-eminenct 
authority prerogative and juriſdiction, to render and yield juſtice and fnal 
determination, to all manner of folk refiants or ſubjefts within this his realm, 
in all cauſes matters debates and contentions happening to occur inſurge 0r 
begin within the limits thereof, without reſtraint or provocation to any foreign 
Princes or potentates of the world; the body ſpiritual whereof having poucr, 
<oben any cauſe of the law divine happened to come in queſtion, or of ſpiritual 
learning, that it was declared interpreted and ſhewed by that part of the 
ſaid body politick, called the ſpiritualty, now. being uſually called the eng life 
church, whioh always hath been reputed, and alſo found of that ſort, thai 
both for knowledge integrity and ſufficiency of number, it hath always been. 
#hought, and is alſo at this hour, ſufficient and meet of it ſelf, without {he 
| | wg | | | | iti, 


2 


intermeddling of any exterior perſon or perſons, to declare and determine all ſuch 
doubts, and to adminiſter all ſuch offices and duties, as to their raums ſpiritual 
eth apperiain : for the due adminiſtration whereof, and to keep them from 
| corruption and ſiniſter affettion, the king's moſt noble progenitors, and the ante- 
| ceſſors of the nobles of this realm, have ſufficiently endowed the ſaid church, 
ooch with honour and poſſeſſions , and the laws temporal, for trial of property 
of lands and goods, and for the conſervation of the people of this reclm in 
unity and peace, without rapine or ſpeil, were and yet are adminifired ad. 
indged and executed by ſundry judges and minifters of the other part of the 
ſaid. body politick, called the temporaliy; and beth their authorities and juriſ- 
dlicfions do conjoin together in the due adminiſtration of juſtice, the one to kelp 
o „„ 1 


And accordingly, lord Coke, treating of the King's eccleſiaſtical laws. 
| faith as followeth : By the ancient laws of this realm, this kingdom of 
England is an abſolute empire and monarchy, conſiſting of one head, 
Which is the king, and of a body politick, compact and compounded cf 
| many and almoit infinite ſeveral and yet well agreeing members. All 
| which the law divideth into two general parts, that is to ſay, the clergy 
and laity, both of them next and immediately under god ſubject and. 
_ obedient to the head. Alſo the kingly head of this politick body is in- 
ſtituted and furniſhed with plenary and intire power prerogative and juriſ- 
diction, to render juſtice and right to every part and member of this 
body, of what eſtate degree or calling ſoever, in all cauſes eccleſiaſtical 
or temporal; otherwiſe he ſhouid not be a head of the whole body. And 
as in temporal cauſes, the king by the mouth of his judges in his courts 
of juſtice doth judge and determine the ſame by the temporal laws of 
England ; fo in cauſes eccleſiaſtical and ſpiritual, as namely, blaſphemy,. 
apoltacy fron chriſtianity, hereſies, ſchiſms, ordering admiſſions, infti- 
| tutions of clerks, celebration of divine ſervice, rights of matrimony, di- 
| vorces, general baſtardy, ſubtraction and right of tithes, oblations, ob- 
_ ventions, dilapidations, reparation of churches, probate of teſtaments, 
adminiſtrations and accounts upon the ſame, ſimony, inceſts, fornications, 
adulteries, ſolicitation of chaſtity, penſions, procurations, appeals in ec- 
cleſiaſtical cauſes, commutation of penance, and others (the cognizance 
whereof belongeth not to the common laws of England), the fame are to 
de determined and decided by eccleſiaſtical judges, according to the king's 
eccleſiaſtical laws of this realm. For as the Romans, fetching divers laws. 
from Athens, yet being approved and allowed by the ſtate there, called: 
them notwithſtanding the civil law of the Romans; and as the Normans, 
borrowing all or moſt of their laws from England, yet ſtyled them by 
the name of the laws or cuſtoms of Normandy ; ſo albert the kings of 
England derived their eccleſiaſtical laws from others, yet ſo many as were 
Pproved and aKowed here, by and. with a general conſent, are aptly and 
"lghtly called The king's eccleſiaſtical laws of England; which over 
thall deny, he denieth that the king hath plenary power to deliver juſtice: 
'N all cauſes to all his ſubjects, or to puniſh all crimes and offences. 
Within his kingdom, for that the deciding of matters ſo many and of. 


Courts. ED „ 475 
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it ſo great importance, are not within the cognizance of the common law. | 
| which to deny, doth import that the king is no compleat monarch os 
1 head of che whole and intire body of the realm. 5 Co. Cawarie's caſe, 
| And certain it is (he faith in another place) that this kingdom hath 
1 been beſt governed, and peace and quiet preſerved, when both partics, that 
* is, when the juſtices of the temporal courts, and the eccleſiaſtical judges, 
* have kept themſelves within their proper juriſdiction, without incroaching 
Ci or uſurping one upon another; and where ſuch incroachments or uſur-- 
4 pations have been made, they have been the ſeeds of great trouble and 
5 meonvenience. 4 Hf 3 i %%%;ò òr; 

Fi And in the preamble of the ſtatute of the 25 Hen. 8. c. 21. it is rc. 
FI cited, that bis realm, recognizing no ſuperior under god but only the lin, 
wad hath been and is free from ſubjeftion to any man's laws, but only to ſuch g; 
1 have been deviſed made and obtained within this realm, for the wealth if the 
4 ſame, or to ſuch other, as by ſufferance of the king and his progenitors, the 
# people of this realm have taken, at their liberty by their own conſent to bc (4 
1 . amongſt them, and have bound themſelves by long uſe and cuſtcin to the a. 
* 2 0 ſervancè of the ſame, not as to the obſervance of the laws of any foreivn prince 
| — 3 8 potentate or prelate, but as to the cuſtomed and ancient laws ef this realm, 
; originally eſtabliſhed as laws of the ſame, by the ſaid ſufferance conſents and 


cuſtom and none otherwiſe, a ng 
And according hereunto lord Hale faith, that neither the canon nor the 
civil law have any obligation as laws within this realm, upon any account 
that the popes or emperors made thoſe laws canons reſcripts or determi- 
nations, or becauſe Juſtinian compiled their body of the civil law, and by 
his edicts confirmed and publiſhed the fame as authentical, or becaule 
this or that council or pope made thoſe or theſe canons or decrees, or 
| becauſe Gratian or Gregory or Boniface or Clement did (as much as in 
them lay) authenticate this or that body of canons or conſtitutions; for 
the king of England doth not recognize any for authority as ſuperior or 
equal to him 1n this kingdom, neither do any laws of the pope or em- 
pPeror, as they are ſuch, bind here: but all the ſtrength that either the | 
| Papal or imperial laws have obtained in this kingdom, is only becaule | 
they have been received and admitted either by the conſent of parhament, 
and fo are part of the ſtatute laws of the kingdom, or elſe by imme- 
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= 5: morial uſage and cuſtom in ſome particular caſes and courts, and no 
—_ otherwiſe ; and therefore ſo far as ſuch laws are received and allowed of 
3 here, ſo far they obtain and no farther; and the authority and force they 
| 0 N = have here is not founded on, or, derived from themſelves ; for ſo they bind 
1 ; no more with us, than our laws bind in Rome or Italy. But their au- 


thority is founded merely on their being admitted and received by us, 
which alone gives them their authoritative eſſence, and qualifies ther 
obligation. Hale Hiſt. off the Cn. L279. oo ooo 
And hence it is, that even in thoſe courts where the uſe of thoſe laws | 

is indulged, according to that reception which hath been allowed; n 
they exceed the bounds of that reception by extending meme © 
| | _ | othe 


Courts. 


And it will not be a ſufficient anſwer for them, to tell the King's courts. 
that Juſtinian or pope Gregory have decreed otherwiſe. For we are not 
bound by their decrees further, or otherwiſe, than as the kingdom here 

kath as it were tranſpoſed the ſame into the common and municipal 


which is that alone which can make them of any force in England. 
But notwithſtanding all this, it is well Known, that . this-nation under 
the Romans was governed wholly by the civil law for the ſpace of up. 


Daniſh, or Saxon revolutions. So that perhaps it may as juſtly be ob 
ſerved, that ſome parts of the civil law which are ftill in ute within this 
realm, are the remains of the ancient Roman law never from hence en- 


re-· admitted) from time to time by the princes of this realm, as the ſtudy 
of the civil law prevailed, or as the equity and juſtice 


certain caſes merited the adoption of the legiſlature. _ 


narius within his dioceſe ; and divers abbors anciently, and moſt archdea- 


limits and precincts. Hale's Tift. of the Com. L. 30. LE! 


remove the ſcandals brought upon the authority of the church; we, fol. 
lowing the footſteps of the holy canons, do decree, that no clerk han- 


or in the name of any other, exercile any ſpiritual juriſdiction , nor in 
cauſes of correction, where the proceedings are for the health of the foul 
or where the judge proceedeth ex officio, fhall in any wiſe be a ſcribe or 
regiſter or keeper of the regiſtry of ſuch corrections: And if any ordinary 


ceſſes, ſentences, acts and other proceedings had or made by ſuch cleris 
married, bigami, or laymen, ſhall % facto mcur the ſentence of the 
greater excommunication. Lind. 128. %%% 
But by the ſtatute of the 37 H. 8. c. 17. it is thus enacted: In mf 
bumble <vife' ſhew unto your bighneſs, your moſt faithful humble aud obedient 


Juſtly been by the word of god ſupreme bead in .earth of the church of 


or 


„% F 417 
other matters than hath been allowed to them, or if thoſe courts proceed 
according to that law when it is controlled by the common law of the 
bingdom, the common law doth and may prohibit . and puniſh them. 


laws of the realm, either by admiſſion of, or by enacting the ſame, 


wards of three hundred years; and this, long before the Norman, 


tirely aboliſhed, as that other parts of it have been admitted (or rather 


of that law in 


By a conſtitution of archbiſhop Chicheley it is injoined as follows : To 


Ted, nor bigamis, nor layman, ſhall upon any pretence, in his own name 


inferior to the biſhop, or other perſon having eccleſiaſtical juriſdiction, 
ſhall admit or ſuffer any ſuch perſon to exerciſe any ſuch office as aforeſaid, 
he ſhall be  ip/o facto ſuſpended from the exerciſe of his office and juri{- 
diction, and from the entrance of the church; and all citations, pro- 


 Jubjedls the lords ſpiritual and temporal and the commons of this preſent par- 
 hament aſſembled, that where your moſt royal majeſty is and hath okvays 


England, and hath full power and authority to correct puniſh and repreſs all 
Tm r ADSI ©. 727 - I: > e e eee, 


7. Every biſhop, by his election and confirmation, even before conſe- Appointment 


cration, hath eccleſiaſtical juriſdiction annexed to his office, as judex ordi- 1 Se e. 
the eccletiat:- 


| | . oY 5 Bohr e e 2 £41 Courts; 
cons at this day, by uſage, have had the like juriſdiction, within certain 


ſtitions ſprung and growing within the ſame, and to exerciſe all other name 


earth, whereby they might gather and get to themſelves the government gn“! 
rule of the world, have in their councils and fynods provincial made diver; 


dincial appeareth, which flanding and remaining in their effefr, not alclihed 
| by your grace's laws, did ſound to appear to make greatly for the ſoid 


liſhed fruftrate and of none effect, yet becarje the centrary is not uſed nor pu! 


and your vicegerent officials commiſſaries judges and viſitators, being alſo ly 


Holy [cripture all authority and power is wholly given to hear and determine ol! 


ordained and enacted by authority of this preſent parliament, that all and fn 


Courts. 
manner of bergſies errors vices fins abuſes idolatries hypocrifies and ſuvey. 


of uriſdiftions commonly called ecclefraſtical juriſdiftion ; nevertheleſs 1; 
biſhop of Rome and his adherents, minding utterly as much as in him lay 1; 
aboblifh obſcure and delete ſuch power given by god to the princes of the 


ordinances and conſtitutions, that na lay er married man ſhould exerciſe am 
juriſdiftion ecclefrafieal, nor. ſpall be any judge or regiſter in any court cum. 
monly called ecclefiaſtical court, leſt their falſe and uſurped power 5hicy 
hey pretended: and went about to have in Chriſt's church fhould decoy, ut 
wile, and be of no reputation, as by the ſaid councils and conſtitutiens pro- 


uſurped power ef the ſaid biſbep of Rome, and to be direttly repugnant 10 
your majeſty as ſupreme head of the church and prerogative royal, your grece 
being a layman; and albeit the ſaid ordinances and conſtitutions by a jtotute 
made in the five and twentieth year of your moſt noble reign be utterly ala. 


in practice by the archbiſhops biſhops erchdeacens and other eccleſiaſtical per 
ſons, who have ns manner of juriſdiction eccleſiaſtical but by and from your 
royal majeſty, it addeth or at leaſt may give occaſion ta ſome evil diſpoſed. 
perſons to think the proceedings and cenſures eccleſiaſtical made by your Hie 


and married men, to be of little or no effect; but foraſmuch as your majeſty is 
the only and undoubted ſupreme head of the church of England, to whim {1 


manner of cauſes eccleſiaſtical and to correct vice aud fin whatſoever, and #9 
all ſuch perſons as your majeſty ſhall appoint thereunto : In conſideration 
thereof, as well ſor the inſtruftions of ignorant perſons as alſo to avoid the 
occaſion of the opinion afareſaia and the ſetting ferth of your prerogetive | 
royal and ſupremacy, it may therefore pleaſe your bighneſs that it may le 


gular perſens, es well lay as married, being doQtors of the civil law /a<:fulv |} 
create and made in any univerſity, who ſhall be appointed to the office of |} 
chancellor, vicar general, commiſſary, official, ſcribe, cr regiſter, may lauaſulh 
execute and exerciſe all manner ef juriſdiction commonly called eccleſtajiice! 
juriſdiftion, and all cenſures and coercions appertaining or in any Wiſe bi- 
longing to the fame, albeit ſuch perſon or perſons be lay, married, or uu. 
married, ſo that they be doctors of the civil law as is aforeſaid; any lau, 
conſtitution, or ordinance to the contrary notwithſtanding. —_ | | 
In the caſe of Malter and Sir Jobn Lamb, T. 8 Chart, One queſtion 
Pas, whether the patent of the office of commiſſary to the plaintiff, who 
was a lay perion, and not a doctor but a batchelor only of the civil law, 
was good, or was reſtrained by this ſtatute. And as to that point, al 
the court conceived, the grant was good; for the ſtatute doth not reſtram 
any ſuch grant; and it is but an affirmance of the common law, — | 


Cdurtz. 


ir, was doubted if a 5 or marcicd perſon might have ſuch offices; and 
to avoid ſuch doubts, this ſtatute was made, which explains, that ſuch 


18 no reſtriction therein: And altho? cloctors of the la (tho' lay . 


none others ſhall have them but doctors of the law; and the ftatutc 
mentions as well regiſters and ſcribes as commiſſaries, and that a doctor 


a5 are merely lay and not doctors have exerciſed ſvch offices. 1 herefore 
they reſolved, that the grant was 5 well enough. Cro. Car. 25 


age of fix and twenty Fears at the leaſt, and one that is learned in the 
_ rivil and eccleſaſtical laws, and is at the leaſt 2 maſter of arts, or batchels; 
if laco, and is reaſonably. wel] practiſed in the courſe thereof, as likewitc 


well alfected and zealoufly bent to religion, touching whoſe life and 
manners no evil example is had; and except before he enter into or cx 


ecute any ſuch office, he ſhall take the oath of the king's ſupremacy in 
the preſence of the biſhop, or in the open court, and ſhall ſubſcribe to the 
thirty nine articles, and ſhall alſo fewear that he will to the uttermoſt of his 
underſtanding deal uprightly end juſtly in his office, without reſpect of favour 
% reward; the faid oaths. and nt: hae o be recorded by a regiſter 
then preſent. 


were ſeventeen years of age; nor judge, unleſs he were of the age of 


twenty five. Gif. 997+, 
And by Cen. 128. No chancellor, commiſſary, -arcluleacon; officia), 


abſence any to keep court for them, except he be either a grave miniſter 


law, and is a favourer of true religion, and a man of modeſt and honeſt 


manner and form as is before expreſſed. 


ihe fame ; which faid office ſhall in any wiſe concern the adminiſtration or ex- 
econ of juſtice; he ſhall ferfeit all his intereſt FRET Cit. and right of nomi- 
Eh h 2 nation 


grants were good enough; and it is but an Arme ſtatute, and there 


or married) ſhall have ſuch offices, yet that is not any reſtriction that 


of the law ſhall have thoſe offices, yet in common experince ſuch perſons 


By Can. 127. . man ſhall Pa RE 5 chäneellor, C01 bibi Or 
official, to exerciſe any eccleſiaſtical juriſdiction, except he be of the full 


By the ancient « canon law, no perſon was to 5 be a prodicr; unleſs he 


or any other perſon uſing eccleſiaſtical juriſdiction, ſhall /#&/titute in their - 


and a graduate, or a licenſed publick preacher, and a beneficed man 
near the place where the courts are kept, or a batchelor of law, or a 
_ maſter of arts at leaſt, who hath ſome ſkill in the civil and eccleſiaſtical 


converſation 3 under pain of ſuſpenſion, for every time that they offend 
therein, from the execution of their offices for the ſpace of three months 
toties quoties: and he likewiſe that is deputed, being not qualified as is 
before expreſſed, and yet ſhall preſume to be a ſubſtitute to any judge, 
and ſhall keep any court as aforeſaid, ſhall undergo the fame centure in 


419 


By the 5 & 6 Ed. 6. e416. if any per 2 Pall bargain | or ſell any 
Mee, or deputation of any office or any part thereof ; or take any reward, 
{romiſe, covenant, bond, or other effurance to receive any profit, direfly or in- 
2 fer the ſame, or to the intent that any perſon ſhould have or enjoy 
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nation ti ertunto; and he who ſhall give or pdy or make | fuch promiſe 
Agreement as aforejaia, ſhall be diſabled in the law to have and enjoy the jams, - 


Euere he be removed, ſoall be good in law. 


Au office] In Dr Trevor's caſe, H. 8 Ja. It was reſolved by the opi- 


that the office of chancellor, regiſter, and commiſſary in the eccleſiaſtical 


blaſphemy, hereſy, ſchiſm, incontinence, matrimony, divorce, right of 
tithes, probate of wills, granting of adminiſtrations, and ſuch like; and 
that from theſe proceedings dependeth not only the ſalvation of ſouls, but 
alſo the legitimation of iſſues, and the like; and that no debt or duty. 


teſtaments, or letters of adminiſtration, and other things of great conſc- 


quence : it is more reaſon that ſuch officers, which concern the ad mini 


Officers which concern the adminiſtration or execution of juſtice in tem- 


bond in ſuit, the defendant pleaded this ſtatute. But the determination 
of the court was, that ſuch bond is not within the ſtatute, becauſe the 
condition 15 not to pay him ſo much in groſs, but half the profits, which 
profits muſt be ſued for in the principal's name; for they belong to him, 


But in the caſe of Godolphin and Tudor, M. 3 Anz where the deputy was 


and the ſalary is certain, if the principal make; a deputation, reſerving a 


ariſing from fees, if the principal make a deputation, reſerving a Jum 


vo right to the fees; they ſtill continue to be the principal's ; ſo that, 
as to him, it is only reſerving a part of his own, and giving away the reſt 


Courts. 


and ſuch bargain ſhall be void. But afts done by ſuch officer jo Vending, 


gion of the juſtices, upon a reference unto them by the lord chanccllor, 


courts, are within tlits ſtatute. Which ſtatute being made for avoidins 
f corruption in officers, and for the advancement of perſons more worthy 
ad ſufficient to execute the ſaid offices by which juſtice and right ſhall 
be advanced, ſhall be expounded molt beneficially to ſuppreſs corruption, 
And inaſmuch as the law allows eccleſtaſtical courts to-proceed in caſe of 


can be recovered by exeautors or adminiftrators, without the probate cf 


ſtration and execution, of juſtice in theſe points, that concern the ſalyation 
of ſouls, and other matters aforeſaid, ſhall be within this ſtatute, than 


poral matters only. 12-Co. 78. Gro. Ja. 269. DE 

Or deputation of any office] In the caſe of Culliford and Cardonell, 11. 
8 V. the defendant was made. deputy. to the plaintiff in his office, and 
gave bond to pay to the plaintiff half the profits. On putting the 


tho? out of them a ſhare is to be allowed to the deputy for his ſervice. 


to have the fees, and in conſideration thereof was to pay 2001 a year, | 
and fave the principal harmleſs, this was declared to, be within the ſtatute. 
And it was held by the court, that where an office is within the ſtatute, 


leſſer ſum out of the. ſalary, it is good: So if the profits be uncertain, 


certain out of the fees and profits of the office, it is good: For in theſe 
caſes, the deputy is not to pay, unleſs the profits riſe to ſo much. And 
tho' a deputy, by his conſtitution, is in place of his principal, yet he has 


to another. But where the reſervation or agreement is not to pay out - 
the profits, but to pay generally a certain ſum, it muſt be paid at all 


1 95 Courts. 
events ; ; and fuch bond is void by the ſtatute. C54 980. 2 Salk. 


466. 468. 
The ring 1 we find! in 180d upon this head! 18, 17. a per- 


bon having ſpiritual jurifdiction aſſign to another for his ſalary a certain 
ſum, fo that he anſwer to his principal for the whole profits, this is law- 


to his principal a certain ſum, this is unlawful. Lind. 282. 


is utterly diſabled during life to take the ſame office ; altho' that after- 


| unto him. 3 Tilt. 134.7 


came under conſideration in 52 caſe of Woodward and "Fox: 7. 2 I, 


© forfeited (which in that Caſe was the regilterſhip of the archdeaconry 


T any matter of record. . Gi. 981. 2 Ver. 188. 267. 


5 yearly during the ſaid term, ſhall be void. 


by any dean and chapter. of any cathedral or collegiate church, or.other having 


 Wterly void and af none effeft. 
And it hath been adjudged, that the offices of chancellor, 3 
official, regiſter, and ſuch like, are hereditaments within theſe. ſtatutes. 


theſe” ſtatutes, - Gib/. 982. 


of offices being made tor more lives than they had been made for before 


ful; but if the other be to retain the whole profits to himſelf, and anſwer 


e ſhall ferfeit all his intereſt therein] In the caſe of Sir Arthur Ingram, g 
M. 13 Ja. it was reſolved by the lord chancellor Egerton and Coke 
chief juſtice, to whom the king had. referred it, upon conference with the 
other juſtices, that the diſability here intended is ſuch, that the perſon 


vards becomes void by the death of oy other, and a new grant be made 


And right ef nomination thereunts]. The ſtatute not rig ſaid, who 
ſhall diſpoſe of the office, upon ſuch forfeiture and diſability ; that point 


And two things were reſolved, 1. That che right of diſpoſing of the office 


of Huntington) did devolve to the crown. 2: That the king might. 
make a new regiſter, before office found, or the appearing of. the title . 


By the 1. Eliz OE” 19. Al gifts grants or. ther 1 70 4s made. by. 
| any archbiſhop or Biber, of any bereditaments belonging to his archbiſpoprick 4 
er biſboprich, other than for the term of twenty one years cr three lives, and 

_ whereupon. the old accuſtomed yearly rent or more Hall be reje erved. and Payer: 


And by the 13 Eliz. c. 10. Al} gifts grants or other hates to be made. 


any ſpiritual or ecclefraſtical living, of any hereditaments belonging to ſuch 
cathedral church or other ſpiritual premotion (other than for the term of 
me and twenty years or. three lives, aud whereupon the. accuſtomed yea! 77 
rent or more ſhall be reſerved and payable Ig. the ſaid. term) fa be | 


The general delign of which being to preſerve the rights of ſucceſſors, 
againit any illegal practices of the preſent. poſſeſlors z it hath. been, ever 
ſince, the general rule in the courts of common law, that no offices f 
my kind are grantable by biſhops or other eccleſiaſtical perſons, as ſuch, 
m any larger extent, than they ſhall r to FANNY been 880 before 


More eſpecially, it hath be declared, as a maxim there, thar grants 


2 | | 885 theſe. 
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Courts. 
theſe ſtatutes, or being made in reverſion, where before theſe ſtare; 
they had not been made in reverſion, are both void. Gib/. 982. | 
But where the queſtion is, whether this or that office hath been granted, 
for two or three lives, or in reverſion, before theſe ſtatutes ; proof hath 
been allowed of the practice of ſuch grants for many years paſt, tho 
not reaching quite to the times of theſe ſtatutes, where no evidence aj:- 
peareth to the contrary of grants made before the ſaid ſtatutes. G70, 
7 In the caſe of Jones and Pugh, M. 3 V. the biſhop of Landaff had 
granted the office of vicar general to two perſons, to hold jointly and (+. 
verally, to be exerciſed by themſelves or their ſufficient deputy. It ap- 
peared, and was made part of the cauſe by the counſel on both ſides, that 
this office had been anciently and uſually granted to two, jointly aud fe. 
verally, and to the ſurviver of them. But it was objected, that a judicial 
office could not be granted to two; for if they differ, nothing can be 
done. But the anſwer was, that the ſame may be ſaid of four judges, as 
in the court of king's bench; and in miniſterial offices, as two ſheriff; 
And the court held the grant good, and ſaid, If an office be granted to 
two, and one dies, the office doth nor ſurvive, but determines ; as if there 
be two ſherifts, and one dies, the other cannot act; otherwiſe, if grante. 
to two, and the ſurviver of them. Gi. 983. 2 Salk. 463. Carb. 
Courts where 8. Can, 125. All chancellors, commiſlaries, archdeacons, officials, and 
0 be kept. all others exerciſing cecleſiaſtical juriſdiction, ſhall appoint ſuch meet 
places for the keeping of their courts, by the aſſignment or approbation 
of the biſhop of the dioceſe, as ſhall be convenient for entertainment of 
thoſe that are to make their appearance there, and moſt indifferent for 
their travel: And likewife they ſhall keep and end their courts in ſuch 
convenient time, as every man may return homewards in as due ſcaſon 

as may be. Yo „„ = 
Approbation of the biſhop] And this is agreeable. to the rule of the 
ancient canon law. G74. 1001. VP TS on 
In the caſe of the biſhop of S/ David's, E. 11 Ve. it was alledged againſt 
the proceedings of the archbiſhop, that he was cited to Lambeth before 
the archbiſhop himſelf, and not to the court of arches : Upon which it 
was declared by the court of king's bench, that the archbiſhop may hold 
his court where he pleaſes, and may convene before himſelf, and fit judge 
himſelf; and ſo may any other biſnop; for the power of a chancellor or 
vicar general is only delegated in eaſe of the biſhop. 1 Salk. 134. 
Manner of 9. The eccleſiaſtical court; do proceed according to the rules of the 
Proceeding in Civil and canon law: the ſuir is. commenced by libel ; the witneſſes are 
* 23 privately examined; then there are exceptions and replications; the ſen- 
rence is pubhiſhed in writing; and from the ſentence there lies an appeal, 
from the biſhop to the archtiſhop z from the archdeacon to the biſhop or 
immediately to the archbiſhop ; from the archbiſhop, as heretofore to the 
pope, ſo now to the king in chancery, where delegates are appointed, 
who judge according to the civil and canon law, and revoke or —_ 


rhe ſentence: and in theſe judgments given by the courſe of the civil law, 
the judges of the common law do acquieſce, and give credit thrcunto, 
and will not examine them over again unleſs they think that there is cauſe 
por the king's projubition.” Duel 34. 
10. Othe. We do ordain, that archbiſhops biſhops and their officials, Seal. 
Abbots, priors, deans, archdeacons and their officials, and deans rural, as allo 
chancellors of cathedral churches, and all other colleges whatſoc ver, and con. 
vents either jointly with their rector or ſeverally (according to their cuſtom o 
ſtatutes), ſhall have a ſeat; on which ſeal ſhall be ingraved their feveral diſtinc- 
tions; as, the name of their dignity, office, or college; allo their proper name 
if it be an office perpetual); and ſo it ſhall be eſteemed an authentic ſcal: Bur 
if the office is not perpetual, as that of rural deans and officials, then the 
{cal ſhall have ingraved upon it only the name of office; and at the expi- 
ration of their office, they ſhall immediately and without difficulty reſign 
it to thoſe from whom they received the office. Athon 7. N 
Can. 124. No chancellor, commiſſary, archdeacon, official, or any 
other exerciſing eccleſiaſtical juriſdiction, ſhall without the biſhop's con- 
ſent have any more feals than one, for the ſealing of all matters incident 
to his Office: which ſeal. ſhall always be kept cither by himſelf, or by his 
lawful ſubſtitute exerciſing juriſdiction for him, and remaining within the 
juriſdiction of the ſaid judge, or in the city or principal town of the county. 
This ſeal ſhall contain the title of that juriſdiction which every of the ſaid 
Judges or their deputies do execute. or eo 
II. Where ſome temporal matter depends on an eccleſiaſtical cauſe, Trial of ter 
and is neceſſary to be determined with it; there, tho' the eccleſiaſtical ae mes.” 


judges may try ſuch temporal matter, yet they ought to do it by the rules 
of the common law, to which it properly belongeth : otherwiſe the com- 
mon law judges will interpoſe, by ſending prohibitions. 1 Peere Will. 12. 
As, in caſe of the ſtoppage of a way for the carrying of tithes ; tho? 
the ſpiritual court may try whether the way was ſtopped or not, yet ſtop- 
page of ways being matter properly triable at the common law, and only 
wowed to the ſpiritual court in this caſe to be tried as a thing depending 
upon and neceſſary to the parion's having and carrying away his tithes, „% ep 
they ought to proceed in the trial thereof, according to the rules of the 
common law, and to allow ſuch proots as by that law are allowable : 
otherwiſe they will be prohibited. /. c. 54. „%% opens 
12. In many caſes, the common law and eccleſiaſtical courts have a Concurren: 
_ Oncurrent juriſdiction. Accordingly, in the ſtatute of articuli cleri, Joriſviciion. 
9 Ed. 2. c. 6. where the clergy do alledge, that F any cauſe or matter, the 
knowledge whereof belongeth to a court ſpiritual, and fhall be definitively de- 
termined lefore a ſpiritual judge, and doth paſs into a judgment, and ſhall not 
ve ſuſpended by an appeal; and after, if upon the ſame thing a queflicn is. o- 
ved before a temporel judge between the ſame parties, and it be proved by wit- 
"1s or inſtruments ; ſuch an exception is not to be admitted in a temporal court: 
1 eis anſwered by the king and parliament, That when any one caſe is deba- 
q te] before Judges ſpiritual or temporal, as in the caſe of laying violent hands 
3 , eee x upon 
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judges. 2 Ham, 364. 


Tempora! . 
Courts to give 
credence to 

ſentences 

_oivenin the 

6 
ecclefiaſtical 
court. 


Execution of 


ehe ſentence 


cation of the perſon contumacious, and upon ſignification thereof into 
Chancery, a writ de 1excommunicato capiendo iſſues, whereby the party i 
impriſoned till obedience yielded to the ſentence. But beſides c 


vinculo matrimonii for conſanguinity or frigidity, doth induce a legale han 
lution of the marriage; ſo a ſentence of deprivation from an :eccleſialtic! 
benefice, doth by virtue of the very ſentence, without any other coerc!0N 
or execution, introduce a full determination of the intereſt of the pe 


deprived. Hale's Hiſt. of the Com. L. 33. 


inn pon 0 clerk, it is thought, that notwithſtanding the ſpiritual Judgment, th; 
king's court ſhall diſcuſs the ſame matter as the party fhall think expedient for 


ritual inner man, and for the health of the ſoul, to injoin him penance; 


_ penance, and the clerk may have his action of battery, and recover dz. | 
mages for the. injury done to him; and fo in like cafes. And therefor. | 
this article of the clergy was rejected. 2 It. 622. | 


in the ſpiritual court, for the crime fer which he hath had his cleroy. 
For a pardon trees the party from all ſubſequent puniſhment, and cn. 
ſcquently from deprivation. Yet Dr Watſon holds an opinion, al, 


Ja. 420. in Searle's cafe, that a clergyman may be deprived for ma 


there, was only on the ſudden on a motion for a prohibition in the king's 
bench; and that in the fame caſe a prohibition was afterwards aftually 
brought and declared on in the court of common pleas, and judgment 


the temporal court ought to give credence thereunto, and ought not tv 


cognizance of their proceedings herein, whether they be lawful or not; 
which is the reaſon, that in the temporal court it ſufficerh to plead a fen 
tence out of the ſpiritual court briefly, without ſhewing the manner there- 
of, and of their proceedings. Wat}. c. 35. 


For the ſpiritual judges proceedings are tor the correction of the ſp!- 
and the judges of the common law proceed to give damages and recom. 
pence for the wrong and injury done. As where one layeth violent 
hands upon a clerk, the ſpiritual judge pro ſalute anime ſhall injoin hin 


13. A perſon admitted to the benefit of clergy, is not to be deprived I 


c. 6. [which hath allo been adopted by others] on the authority of G 


laughter after he hath had his clergy ; not obſerving, that what is ſail 
87 2 7 


thereupon ſolemnly given for the plaintiff upon open argument by all the 
For there is not any maxim in the law better eſtabliſhed, than that the 
eccleſiaſtical court hath no cognizance or juriſdiction in caſes of treaſon 0! 
felony. _ Examin. of ibe ſcheme cb. pow. go. 
14. When the ſpiritual court hath given ſentence of deprivation in 
caſes within their cognizance, (as in the caſe of ſimony, for inſtance); 


diſpute whether it be error or not. For the temporal court cannot take 


445. No damages can be recovered in the eccleſiaſtical court; but colts 
only. Watf. c. 30. Vä ne” | 


And the coercion or execution of the fentence, is only by excommunt- 


coercion, the ſentences of the eccleſiaſtical courts touching ſome matte! 


do introduce a real effect, without any other execution; as a Aran ag 
diſſo- 


on! 
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Courts. „„ e 03. 
46 Upon the e lord chief juſtice Kale, ſpea! king of the eccleſia- Genera! fu. 
ſtical juriſdiction, expreſſed himſelf thus: Albeit in theſe courts and e 75 
matters, the laws of England (upon the reaſons and account before ex- ber 3 
reſſed) have admitted the uſe and rule of the canon and civil law, yet 5 
till the common law retaineth the ſuperiority and pre- eminence. And 
the ſubſtance of all that hath been ſaid upon this point is this: os 
Firſt, that the juriſdiction exerciſed in the eccleſiaſtical courts is de 
rived from the crown of England, and that the laſt devolution is to the 
king by way of appeal. | 
Sccondly, that altho' the canon or civil 91 be 8 as the direct n 
or rule of their proceedings; yet that is not as if cither of thoſe laws hal. 
any original obligation in England, either as they are the laws of empe- 
rors, popes, or general councils, but only by virtue of their admiſlion 
| here; which is evident, for that thoſe canons or imperial conſtitution ; 
ach have not been received here do not bind; and alſo, for that by 
ſeveral contrary cuſtoms and uſages 1 in this realm, many of thoſe civil and 
canon laws are reſtrained and controlled. ” = 
Thirdly, That albeit thoſe laws are nine; in ſome caſes | in the ec 
cleſiaſtical courts, yet they are but /eges ſub graviori lege; and the con: 
mon laws of this kingdom have ever obtained and retained the ſupe! i 
tendency over them, and thoſe ffoza ſuperioritatis before mentioned, 07 
the honour of the king and the common laws of England. For as the 
| laws and ſtatutes of the realm have preſcribed to the eccleſiaſtical court T5. 
their bounds and limits, fo the courts of common law have the fi uperi 
tendency over them to keep them within the limits of their juriſdi. Ron, 
and to judge and determine whether they have exceeded thoſe limits or 
not; and in caſe they do exceed their bounds, the courts of common law 
will iſue their prohibitions to reſtrain them, directed either to the judge, 
or party, or both. And alſo in cafe they exceed their juriſdictions, the 
officer that executes the ſentence, and in ſome caſes the judge that gives 
it, are puniſhable in the courts of common law; ſometimes at the ſuir 
of the king, ſometimes at the ſuit of the party, and ſometimes at the 
tvit of both, according to the variety and circumſtances of the cafe. 
Laſtly, that the common law, and the judges of the courts of common 
law, have the expoſition of ſuch ſtatutes or acts of parliament, as con- 
cern either the extent of the juriſdiction of thoſe courts, or the matters 
pending before them. And therefore if thoſe courts either refuſe to 
ow theſe acts of parliament, or expound them in any other ſenſe than 
is truly and properly the expoſition of them; the king's great courts of 
the common law (who next under the king and his parliament have the 
Expoſition of thoſe laws) may prohibit and controll them. Hale's Ilie. 
Com, L. 41. 1 Hale's Hit. BE-Gr. 408. 


After all, it is humbly ſubmitted, whether there tir not appear to 
be ſome kind of prejudice, even in this great and good man, whenever 
ne touches upon the eccleſiaſtical de And the like may be 
9 of two other very great men, who (in like manner as lord 


Vor. I. = prays E11 eee tale) 


„„ . Courts. 

Hale) ſuſtained the office of lord chief juſtice of England, in their . 

ſpective ages, with integrity, learning, and ſpirit; namely, the lord chi. 

juſtice Coke, and the lord chief juſtice Holt. The truth is, this ſeeming 

byaſs in them all was owing in a great meaſure, to the ſpirit of the tiny; 
m which they were reſpectively educated ; wherein the conteſts between 
the two juriſdictions were violent, and carrted on with obſtinacy on both 
ſides. It is the glory of the preſent age, that theſe ferments have a: 
length ſubſided. Learned men can now differ in opinion, without bitter. 
Bets and mutual reproaches; and the ſeveral diſcordant parties have been 
inſtructed to hve together in a mutual intercourſe and communication or 

g good offices. Perſecution is departed to its native hell; and fair bene- 
volence hath come down from heaven. The diſtinctions which were in- 
troduced during the plenitude of papal power have fallen away by de- 
grees; and we ſhall naturally recur to the ſtate wherein popery took _ 
us up, in which there was no thwarting between the two juriſdictions, but 
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| they were amicably conjoined, affording mutual help and ornament to 
| Courts in the church or church yard. See Church. 
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3 | * It may not be amiſs to take notice in this place, amongſt other means of producing the 

„ . aboveſaid deſirable effect, of the inſtitution by the late Mr. Viner of a profeflorſhip of the 

8 5 common law within one of our univerſities ; which naturally will conduce to promote a more 
intimate connexion between the ſtudents of the ecclefiaſtical and temporal laws, and (as Dr 

Blackſtone expreſſeth it) © by extending the pomoeria of univerſity learning, and adopting as 

i . | it were) a new tribe of citizens within their philoſophical walls, will intereſt a very nume- 

. | | © rous and very powerful profeſſion in the preſervation of their rights and liberties.” . 

And here one cannot refrain from congratulating that learned body, on the choice of their 
profeſſor at the firſt ſetting forward of this eſtabliſhment ; in whom are united qualities which 
ſeldom concur in one perſon, ſuch as, application and genius, ſolidity and vivacity, attention 
to dates and figures and a conſummate elegance of compoſition ; who can enliven the relicks 
of antiquity, and render the drieſt ſubje& of the law not only uſeful but entertaining. 

Mr Viner dedicated his whole life to the ſervice of the publick, in compiling a digelt of 
the common law; which, after the labour of above half a century, he had the happineſs to 
hve to publiſh, in two and twenty volumes in folio: and hath provided, out of the profits ot 

bis benefaction to the univerſity, that the ſame ſhall be continued from time to time, as occa- 
| fron ſhall require, at proper intervals. For the effectual performance whereof, it may be fre- 
quifite, and will beft anſwer Mr Viner's benevolent intention, not barely to inſert under their 
proper titles ſuch caſes as ſhall happen to be adjudged in time to come, but deliberately to re 
examine ſuch whole titles reſpectively. It is aſtoniſhing, that one man could perform what 
Mr Ver hath done; but it would be much more aſtoniſhing, if ſuch a work ſhould at once 
be perfectly fniſhed in all its parts; and it is not to be ſuppoſed, but that a number of men, 
attending reſpectively to detached branches, would render the performance more compleat. | 
This is a taſk, which Mr Viner ſeemeth to have reſerved for future proficients under his own 
inſtitution. In order to render the book fo ſufficient, as to ſuperſede the neceſſity of having. 
recou ſe to the originals from whence it is extracted; it ſeemeth even yet to be too ſhort 2 
conſidered only as an index, diredting to the originals for further ſati- faction; it needeth nut 


Wh to be ſo long. And perhaps a work of a leſs diſcouraging ſize, extracted from the whole, 
"HA | | | e Introductory lecture, page 27. 
178 


1 


can. 


do far as any churches or chapels which fall under this title are dona- 
oO tive, and to be conſidered as ſuch; is treated of under the title 


Curate is a word of ambiguous ſignification ; ſometimes, and moſt pro- 
perly, it denoteth the incumbent in general who hath the cure of ſouls ; | 
but more frequently it is underſtood to ſignify a clerk not inſtituted to 
the cure of ſouls, but exerciſing the ſpiritual office in a pariſh under the 


- 


reftor or vicar: And in this latter ſenſe it is treated of in this place. 

| Of ſuch curates there are two kinds: firſt, temporary, who are em- 

played under the ſpiritual rector or vicar, either as aſſiſtant to him in the 

{ame church, or executing the office in his abſence in his pariſh church, 

or elſe in a chapel of eaſe within the ſame pariſh belonging to the mother 

church; the other, by way of diſtinction called perpetual, which is, 

where there is in a pariſh neither ſpiritual rector nor vicar, but a clerk is 
employed to officiate there by the impropriator. Ee 8 

There are many things common to theſe ſeveral kinds of curates, 

and other things peculiar to each; as will appear in the following 


1. When by long uſe and cuſtom parochial bounds became fixed and Origin of cu 
ſettled, many of the pariſhes were ſtill ſo large, that ſome of the remote rates in ch. 
hamlets found it very inconvenient to be at ſo great a diſtance from the Pels af ae 
church; and therefore for the relief and eaſe of ſuch inhabitanrs, a me- 

thod obtained of building private chapels or oratories, in which a capel- 
lane was ſometimes endowed by the lord of the manor, or ſome other 
benefactor, but generally maintained by a ſtipend from the pariſh pricit. 
But in order to authorize the erecting of a chapel of eaſe, the joint 
_ conſent of the dioceſan, the patron, and the incumbent (if the church was 
full) were all required. Ken. Par. Ant. 585 5 

2. The origin of perpetual curacies was thus: By the ſtatute of the Onęin of por 
4 II. 4. c. 12. it is enacted, that i every church appropriated there ſhall li petual cura 


Cles. 
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might be of more general uſe to all but profeſſed lawyers. And this ſeemeth to have been at 
firſt Mr Viner's deſign; intending only a republication of Rolle's abridgment, together With 
the caſes ſince adjudged, which multiplied upon him more than in theory could have been 
imagined. And this hath been an accidental hindrance to the perfection of Mr Viner's work: 
by adhering ſcrupulouſly to Rolle's general titles and reſpective ſubdiviſions, the book is renn 
dred leſs intelligible, chan if upon a general proſpect of the materials the author had purſued 
that method, which his own judgment and the natural order of things would have ſuggeſted. 
And the inconvenience is the greater, in that as yet there is wanting a general index te 
the whole, . EE . 8 
7 Io 14 1 2 | a fects 
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-- Appointment - 


@ ſecular perſon ordained vicar perpetual, canonically inſtituted and induced 
and covenably endowed by the diſcretion of the ordinary. N 5 
But if the benefice was given ad menſam monachorum, and {© not appro. 
priated in the common form, but granted by way of union plz, Jure; 
in that caſe it was ferved by a temporary curate belonging to their own 
houſe, and ſent out as occaſion required. The like liberty, of not ap- 
pointing a perpetual vicar, was fometimes granted by diſpenſation, in 
benefices not annexed to their tables, in conſideration of the poverty of 
the houſe, or the nearnefs of the church. But when ſuch appropriations, 
together with the charge of providing for the cure, were transferred (after 
the diffolution of the religious houſes) from ſpiritual ſocieties to finole 
lay perſons, who were not capable of ſerving them by themſelves, and who 
by conſequence were obliged to nominate ſome particular perſon to the or- 
dinary for his licence to ſerve the cure; the curates by this means became 
ſo far perpetual, as not to be wholly at the pleaſure of the appropriator, 
nor removable but by duc revocation of the licence of the ordinary, 
OE LR 88 
23. The appointment of a curate to officiate under an incumbent in his 
own church, mult be by fuch incumbent's nomination of him to the bi- 
i CTC a wh 5 
Joo the right reverend father in god Charles lord biſhop of Carliſle. 
_* Theſe are to certify your lordſhip, that I A. B. rector [or, vicar] of 
** ———1n the county of and in your lordſhip's dioceſe of , 
do hereby nominate and appoint C. D. to perform-the office of a curate 
in my church of ——— aforeſaid ;. and do promiſe to allow him the 
* yearly ſum of ——— for his maintenance in the fame; humbly be- 
* jeeching your lordſhip to grant him your licence to ſerve the ſaid cure. 
In witnets whereof I have hereunto ſet my hand and ſeal, the —— day 


N : 55 | 


* of t, in the year of. our lord N 


Ihe appointment alſo of a curate in a chapel of eaſe ſcemeth moi: 
properly to belong to the incumbent of the mother church, who is im 
itituted to the cure of fouls throughout the whole pariſh; and who therc- : 
tore in ſuch caſe may himſelf ſerve in the chapel, as well as his curate | 
or chaplain (unleſs it be in the caſe of augmentation by the governors "BY 
queen Anne's bounty, as will appear afterwards ). 
But by agreement (of the biſhop, patron, and incumbent) the inhz- 
bitants may have a right to ele& and nominate a curate. Otherwile, 
the ancient cuſtom was, that he was either arbitrarily appointed by the 
vicar; or by him nominated to the rector and convent, whoſe approba- 
tion did admit him; or was nominated by the inhabitants (as founders 
and patrons) to the vicar, and by him preſented to the ordinary; for 
_cuitom herein was different: ſometimes a curate was to be preſented by 
the patron of the church to the vicar, and by him to the archdeacon, 
who was then obliged to admit him; at other times the lord of the ma- 
nor did preſent a fit perſon to the appropriators, who without delay wer® 
to give admiſſion to the perſon ſo preſented. Ker. Par, Ant. 589. 
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Curates. 


In the caſe of Herbert _ others againſt the dean and chapter of We I 
minſter and Dr Broderick, H. 1721. Upon the plague which happened in 
the year 1625, the church-yard of St Margaret's Weſtminſter not being 


large enough to bury the dead pariſhioners, the inhabitants of that part 
of the pariſh, which now reſorts to the new chapel built there, peti- 


tioned the dean and chapter of Weſtminſter (who were lords of the 


- manor) to grant them a waſte piece of ground to bury their dead, 


which accordingly the dean and chapter did under their ſeals; and ir 


was ſolemnly conſecrated. Afterwards theſe inhabitants Were at the 
charge of building a chapel there, having firſt obtained a royal licence 


for that purpoſe. The veſtrymen and chapelwardens had ever ſince the 


- year 1653 elected the miniſters who were to preach there; but now the 


dean and chapter of Weſtminſter claimed a right to name the miniſter 


vho ſhould preach and do divine ſervice in this chapel. On a bill Drought 
to ſettle the right of nominating the parſon of this chapel : By Maccles- 

field lord chancellor When the dean and chapter gave this ground, 
they did not referve any power to nominate the preacher ; and the inha- 
|  bitants of the chapelry were at the expence of building the chapel. Now 
the building and endowing of the church was what at the common law ori- 


zinally intitle the patron. to che pa atronage. Here the inhabitants built 


the chapel, and (as appears) by the pew money have endowed it. It is 


not reaſonable to ſay that the dean and chapter, as parſon appropriate, 
have a right to ſupply every chapel built within the pariſh with a preacher. 
It would be an expence and hardſhip upon them to be obliged ſo to do: 


neither ought 1 it to be at their election to ſupply it. For ſuppoſe I build 


a chapel | in my houſe for my ſelf or my next acizhbour:; can the parfon 


name one to preach there? I think not. And it will make no alteration,. 
if the chapel which I build in my own ground be intended for the uſe 


of twenty neighbours beſides my own family. - But afterwards, on 
the hearing, che court decreed, that Na right of nomination of the mini 
ſter did belong to the dean and ch . 1 P. Will. 773. 

The form of a nomination 99 4 ; hap of eaſe (as alſo to a perpetual 
Sorry. may be to this ct acct : “ To the right reverend father in god 
9 lord biſhop of. = Wy B. Bate — &. ſendeth greeting, 

* Whereas the curacy of in the county of — and dioceſ 


* of —— is now. void by the: death of C. D. laſt incumbent Mets 


and doth of right belong to my nomination : Theſe are humbly to 


* certify your lordſhip. that 1 do nominate E. F. clerk, to the curacy aforc. 
ſaid; heine your lordihip to grant him your licence for terving 
the ſaid cure. In witneſs whereof I have hereunto ſet my hand a id 


bo teal, the - ay of - — in the year ot Cur ee eee 


It i is not 8 y. to prevent a loſe: that the appointment be within 


ix months: For if the patron of a curacy do not nominate a clerk, There - --- 
can be no lapſe thereof (except in the caſe of having received the AUEmer.- 
| tation, as will appear: afterwards); but the biſhop may comr pel | him to do 
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with regard to donatives; becauſe tho? the church is exempted from th 
ſtrongly in the caſe of curacies, where both church and patron are ſub. 


ject to the ordinary's juriſdiction, and where therefore he may likewife 
ſequeſter the profits, and appoint another to take care of the cure, till 


1 neceflary,” before he ſhall be admitted to officiate. 


ceſe, or ordinary of the het having epiſcopal juriſdiction, under hi; 


of the party. 


of deacon at leaſt, if he is to be licenſed to be an aſſiſtant curate: 


IO 


more neceſſary in this cafe, becauſe he is the ſole incumbent in the pa- 
riſh, and by the ſame ſtatute until he ſhall be ordained prieſt he may 


fice or promotion do alſo extend to all chapels of eaſe which have re. | 
ceived the augmentation of queen Anne's bounty ; for by one of the Þ 


mitted to officiate, until proof foalt. fi F be made of bis lawful ordination. 
Lindw. 47. 


460 5 other biſhops in whoſe dioceſes he hath continued for any confederab!e 


Curates. 


This was Ache to be law, in the caſe of Fair child and Care, 


Ie 
power of the ordinary, yet the patron is not: and it holds much more 


the 
patron ſhall nominate a fit and proper clerk. 679/819, 
To every of thele ſeveral kinds of curates, the or dipary 8 Meter 


For by Can. 48. No curate or miniſter ſhall be permitted to Kue in 
any place, without examination and admiſſion of the biſhop of the dio. 


hand and ſeal; having re ect to the greatneſs of che cure, and meetnef, | , 


In order to which, 


(1) He muſt produce his nomination in 1 aforeſ; __ 

(2) Then it muſt appear in the next place, that he is in holy order 
an 
of prieſt, if he is to be licenſed to a perpetual curacy, for by the 


S 13 14C. 2. c. 4. J. 14. no perfon ſhall be admitted to any benefice or T 
eccleſiaſtical promotion before he ſhall be ordained pricft; and it is the 


not confecrate the ſacrament of the lord's ſupper. Which words Jene. 


itatutes of augmentation (as will appear afterwards) it is expreſsly de. 
clared, that they ſhall from thenceforth, that is, from the time of ſuch 
augmentation, be perpetual cures and benefices. 1 

"And this muſt : appear to the ordinary, either of his Own knowledge 
or by lawful teſtimony. 


Thus by a conſtitution 5 archbiſhop Reynold : No perſon foall be dd. 


And by a conftivation of archbiſhop Arundel: Ne curate foall be ad- 
mitted to officiate in any dioceſe, wherein he was not born or 01 dained, unleſs be 
bring with him his letters of orders. Lind. 48. 
(3) By the fame conſtitution of archbiſhop Reynold : N pet fon fall 


be admitted to officiate, until proef Heal. J rf be made of his ood lje and 
learning. Lind. 47. 


And by the aforeſaid conſtitution of aichbitiop Arundel No curalt 


gail be admitted to officiate in any dioceſe, wherein he was not born e, 
ordained, unleſs he bring with him letters commendatory of his dioceſen, and 


lime; which letters ſhall be cautions and expreſs with regard to his mord' 
and converſation, and whether he be 3 for any new opinions contra i 
the cathy: ick Narr or good manners. Lind. 48. 3 
| 1 And 


Curates. 


1 by the Can. 48. IF the curates remove from ene dicceſe fo another, 
"by ſhall not be by any means admitted to ſerve, without teſtimony in writing 
T biſhop of the dioceſe, er ordinary of the place boving epiſcepal uri, 
liftion, from whence they came, of their 150 4 20 t, e e 10 Ly 
reclef zaſtical laws of the church of England. 

All which is agreeable to the rule of the ancient canon law, which re- 
quireth, that no "clergyman ſhall be received in another dioceſe, without 

| letters commendatary from the na x of the dioceſe from whence he re- 
moved. 61 /. 896. . 

(4) He muſt take the oaths of 33 ind Gay: for by the 
El. c. 1. and 1 W. c. 8. every perlon who ſhall be promoted to any 
jyiritual or eccleſiaſtical benefice, promotion, dignity, office, or miniſtry, 
fall before he take upon him to receive exerciſe ſupply cr eccupy the 
fame, take the ſaid oaths before ſuch . as thall have NAY) LO 
admit him. — 
(5) Such of the faid curates as are admitted to a Ld. with cure (as 
al perpetual « curacies are), ſhall ſubſcribe the thirty nine articles Sin preten ce 
of the ordinary; by the 13 Elig. c. 12 
(6) By Can. 36. No perſon ſhall be ſuffered to 3 to catechile, 
0; to be a lecturer, in any pariſh church, chapel, or other place; excep! 
he ſhall firſt ſubſcribe to the three articles ſpecified in the aud canon, 
concerning the king's ſupremacy, the book ol common Prayer, and the 
thirty nine articles of religion. 
And by Car. 37. None who hath been licenſed to pre each, read lecture, 
or catechiſe, and ſhall afterwards come to reſide in ancther ace all 
be permitted there to preach, read lecture, catechiſe, or miniſter the ta- 
craments, or to execute any other eccleſiaſtical function, by tar autho- 
_ rity ſoever he be thereunto admitted; unleſs he firſt conſent and ſubſeribe 
| tothe three articles beforementioned, in the preſence of the biſhop of the 
dioceſe wherein he is to preach, read e catechiſe, or auminitte: 
the Bo ov as aforeſaid. 2 

| Alſo every curate, lecturer, and every other 1 in holy orders. 
wh 0 J al be incumbent or have poſſeſſion of any eccleſiaſtical p Cs 
curate's place, or lecture, ſhall at or before his admiſſion ſubſcribe the 
declaration of conformity to the liturgy of the church of I: .ngland as it 
15 now by law eſtabliſhed, before the biſhop or ordinary of the. diocete, 
or before his vicar general, chancellor, or commiſſary; and if it is a 
pariſh church in which he is to officiate, he ſhall recerve a certifcate 
from them of ſuch ſubſcription, to be read by him in the ſaid church 
Sterwards, 13&14C 2. c. 4. 15 C. 2. c. 6. 1 M. 4. 1. c. 8. 


By the deventh article of bio Wake's injunctions (which are 
_ Inſerted at large under the title Oꝛdination) it is required, that in li- 
cences to be granted to ſerve any cure, the ordinary ſhall cauſe to be in 

ſerted, after mention of the particular cure provided for by ſuch "x 


which Hack curate foals remove with the conſent. 4 the bujuop. CERES 
3 1 | 5. Al 


cence, a clauſe to this effect, or in any other Parise within the dioceſe, io 


5. 
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| | RNequiſites af- 
= ter licence ob- fo 


Curates. 
5. Alſo after licence obtained, there are ſeveral requiſites to be peil. 
rmed; which are as folloůW-- „ 
(1) It ſeemeth that they ſhall talte the oath of canonical obedience, i; 
thereunto required, Thus by a conſtitution of archbiſhop Winchelſea 
To curates received to officiate in any (hure, it ought to be injeined in virti 
of their obedience, thei they duly aticnd en fundays and holidays, and dige, 


das when divine fervice is d be priformea; and thereupon we do injoin, tho: 


vath ſhall be adminiſfred and made at their admifſion. And we do injoin, that 
they ſpall alſo make oath, that they wil! not injure the rectors, or Vicars, and 
rovernars of the churches or chapels wherein they ſhall officiate ; but that thn 
will humbly obey then, and give them due reverence. Lindw. 70. . 


aud thereupon wwe do injoin that oath ſhall be adminiſtred] But this, not 


of neceſſity (faith Lindwood); but only if the rector or VICAr ſhall {cc 


cauſe, as if the curate ſhall ſhew tokens of ſtubbornneſs or difobed:- 


, : 7 
TRE. 


Shall be adminiſtred] By ſuch rector, vicar, or other governor of the | 


i 7 
church. Id. 


Aud made] By the curate, at his entrance or admiſſion. 71d. 


© Governors of the churches] That is, ſuch as are neither rectors nor v. 


cars; as deans, provoſts, maſters, wardens, and ſuch like. Id. 


And give them due reverence} In the common inſtances of ſubordination 
and reſpect. and alſo in performing the uſual ſervices in the publick wor. 
ſhip of god. Lindev. 71. 35 - „„ 

And by a conſtitution of archbiſhop Winchelſea : S7pendiary pricſis, 
who ſhall celebrate the divine offices, ſball not receive any oblations, portivis, 


 obventiens, perquiſites, trentals, or any part thereof, eſpecially oblations ji 


the bodies of the dead when brouzht to the church to be buried, without l. 


cence of the rectors or vicars of the churches where they ſhall efficiate , nt 


Wes >. 


in any manner carry them away to the prejudice of the reflors or vicars of ti | 
crehes aforeſaid or of their ſubſtitutes , left they incur the ſentence of Ile 
WD HE As Boy ene .. 2 Fay 5 9320 9 4 
greater excommunication in that behalf ordained. And the ſaid prieſts ci 14 


jundey on Holiday after their admiſſion, ſhall fevear before the reflors, Vicars, 


cr their deputies, during the ſolemnily of the publick worſhip, (or other? 
before the ordinaries of the reſpective places, lookins upon the boly books there 
Hing open, that they will in no wiſe do any damage or prejudice io tht. 


churches or chapels parochial wherein they perform divine ſervice, or le 1" 


rectors-or vicars thereof, or to thoſe who repreſent them, or wwho have fler 
therein, as to the oblations, portions, obventions, perquiſites, trentals, or cl, 
rights <hatſcever, or howſoever called; but that as much as in then bell, 
they will ſecure and preſerve them from damage in all and fiugular lle Pic 


— Miſſes -ind the ſaid prieſts ſhall alſo ſpecially fevear, that they will ty nd H, 


reiſe, ſuſtain, er foment hatred, ſcandal, quarrels and contentions han 
the rector and pariſhioners, but that as much as in them liethb they will Pi 
mote aud preſerve concord between them. And the ſaid priefis Hall not pre 

| 1 8 ſs 


Curates. 


ſume to lebratt divine rw in uch churches or chapels, unti] they ral 
ade taken the oath in form aforeſaid , provided that the reflors or Vicar; 
er others aforeſaid ſhall require them ſo to be ſworn : and if they ſhall pre- 
ume to celebrate divine ſervice in the place ſo forbidden to them contrary ts 


ties which the canons infliet upon the breakers of holy conſtitutions. And it 
the aforeſaid curates, being ſo ſworn as aforeſaid before a competent judge, 
| fall be convicted by lawful proof of having broken their oath , they ſhall be 
'tntirely removed, and as perjured perſons ſhall be interditted from the celo. 

 bration of divine offices, until they ſhall be canonically diſpenſed withal. And 


ofareſaid and keep in their churches a written copy of (he premiſes and other 
_ things ordained in that behalf. Lind. 110. 5 


| Sli pendiary priefts] This conſtitution ſecmeth to have been intended, 
| not with reſpect to curates in general, but only ſuch of them as had ſa. 
laries appointed by particular founders, for praying for the ſouls of them 
and their friends or poſterity : for ſuch were the ſtipendiary prieſts ; who 
officiated in chantries founded and endowed for the purpoles aforeſaid. 


Pergaiſ tes] Denarios pro requeſtis; or, as it is afterwards expreſſed in 
this conſtitution, denarios perquifitos : that 3 is, Pence given for Prayers for 


departed fouls in the offices of the church. Jobnſ. W inch. 


On the ſunday or boliday ie their admi on By the rector or vicar Or 
their deputies. Lind. 110. 


_ Shall ſwear before the 0 dicars, or date 495 By which de- 
puties are meant pariſh prieſts, or others whom in their abſence they 
have deputed to be their agents or proctors. Lind. 111. 


Or who have intereſt therein] As their farmers, or perſons who have a 
right to a certain portion of the obventions. Lind. 111. _ 

{2 2) By the 13 & 14 C. 2. c. 4. Every perſon who ſhall be put into 
any eccleſiaſtical promotion ſhall within two months (or in caſe of impe. 
diment to be allowed by the ordinary, then within one month after ſucl. 
impediment removed), in the church or chapel belonging to his faid 
Promotion, read the morning and evening pr ayers, and declare his alſent 
tnereunto; on pain of deprivation ipſo facto. | 

(3) He muſt alſo within two months, or at the time when he reads 
the morning and evening prayers as aforeſaid, {on the like pain of depri- 
vation ipſo facto) read and aſſent to the thirty nine articles, if it be a 
PRE with cure; becauſe, altho' it is ſaid in the ſtatute of the 13 Elig. 
12. that this is to be done in two months after induction, and in the 


the foundation of reading and aſſenting, wherever there is cure of ſouls, 
the induction may be well interpreted of any actual Poll on whatſoer er. 
Watf. c. 15. 13 El. c. 12. 23 G. 2. C. 28. 


Vo I. I. 5 :K--k.cls-- 0 


this prohibition; they ſhall thereby incur ir- egularity, befi des the other penal. 


the ſaid refors or vicars, or their deputtes, ought affably to receive the oaths< 


cake of curates there is no induction. yet when the having cure of ſouls. 


VI: 


43+ 


| None to ſerve 6. By Can. 48. No curate or miniſter ſhall ſerve more than one church 
more than one or Chapel in one day; except that chapel be a member of the pariſh 


_ curate, lecturer, and every other perſon in holy orders, who is incumbe1; 
ſhall within three months after his ſubſcription as aforeſaid of the dech. 


ſaid, read the ordinary's certificate thereof, and again make the ſame de- 


ceſſary, the ſame neceſlity ſhall continue for publickly reading the certi- 


the general or quarter ſeſſions; on pain of being incapacitated to hold 
the ſame, and of being diſabled. to ſue in any action, or to be guardian, 
or executor, or adminiſtrator, or capable of any legacy or deed of git, 


Curates. 25 

(4) Alſo by the aforeſaid ſtatute of the 13 . Even 
or in poſſeſſion of any eccleſiaſtical promotion, curate's place, or lecture, 
ration of conformity, in the pariſh church where he ſhall officiate as atyre. 


claration ; on pain of deprivation ipſo facto (except there be ſome unn 
ful impediment, allowed and approved by the ordinary, 23 U 2 4 

And what was ſald concerning induction under the laſt head, ſeemed, $ 
equally applicable to the words pariſh church in this place; namely, than 3 
in caſes where ſubſcription of the declaration before the ordinary was ne- 


ficate of fuck ſubſcription, and making again the ſame declaration, dhe. 
ther it be ſtrictly in the pariſh church, as is the caſe of perpetual curates, 
or in a chapel of eaſe augmented (which. by the ſtatute hereafter following 
is made a perpetual cure): „ ; 

(5) Finally, by the 16. f. z. 2:13. and 9 G. 2. c. 26, All eccle- 
ſiaſtical perſons ſhall, within ſix months after their admiſſion to any eccle- 
fialtical preferment benefice office or place, take the oaths of allegiance, 
ſupremacy, and abjuration, in one of the courts at Weſtminſter, or az 


or tO bear any office, Or to. vote at al election for members of parliament, 
and of forfeiting 5001. % ov. TY 1 | 


church or cha- church, or united thereunto ; and unleſs the faid church or chapel where 


vel in one day, ſuch a miniſter ſhall ſerve in two places, be not able in the judgment 


Jalary. 


intended, which is, that the curate ſhould receive double of what would 


of the bithop (or ordinary of the place having epiſcopal juriſdiction) to 
maintain a curate. CE Do el do CS 
7. By a conſtitution of archbiſhop. Iſlip, curates ſerving a cure ſhall be 
content with fix marks a year: But by a conſtitution of archbiſhop Sud. 
bury, this is enlarged to eight marks, or their board. and four marks, . 
reaſon of the difference of the times. Land. 240. Ee = 
Which conſtitutions, altho* become- obſolete by the decreaſe in the 
value of money, yet do inform us in general of the proportion there®y 


reaſonably pay for his board: From whence alſo we may collect in ſome 
degree the value of money at the time of the latter conſtitution, which 
was in the year 1378, being the ſecond year of king Richard the le- 
cond , foraſmuch as the ordinary price of a man's board by the year dt 
that time was eſtimated at four marks. „% I Hy et LEE, 
In theſe days, with reſpect to aſſiſtant curates, who are to be paid 1 
the incumbents that employ them; in order to prevent diſputés, 111 


Curates. 


uſual for the ordinary to require that 4 certain ſum be appoints qa in the 
nomination, according to the form above expreſſed. 

And by the tenth article of archbiſhop Wake's directions beforemien: 
* it 18 required, that in the inſtrument of licence granted to any 

urate, the ordinary do appoint him a ſufficient ſalary, according to the 
power veſted i in him by the laws of the church, and the par ticular direc- 
tion of a late ack of Parliament for the better maintenance of curates. 

Which act is that of the 12 An. ſt. 2. c. 12. and is for the curates of 
non-reſidents. only; „5 by which it is enacted as followeth : Whereas the ab- 


ſence of benejiced miniſters ought to be ſupplied. by curates that am ſufficient | 


and licenſed preachers, and no curates or miniſters ought to ſerve in ary place 


without the examination and admiſſion of the biſhop of the droceſe, 077.01 -dinary 


of the place, having epiſcopal. Juriſdiftion , but nevertheleſs, for want of 


ſufficient entities ond encour agement of ſuch crates, the cures have bot 


in ſeverel places meanly ſupplied : it 1s enafed, that if any reflor or vicar. 


having cure of ſouls, ſhall nominate and preſent any cur ate to the biſhop or 
ordinary, to be licenſed or admitted to ſerve the cure of ſuch refer or vicar 


in his ab ſence ; the ſaid biſhop cr erdinary, having regard to the gr eatne /s of 
the cure, and the value of the eccleft aftical benefices of ſuch rector or wicar, 
| ſhall on or before the granting ſuch licence, appoint by <oriting under 15; 


tond and ſeal, a Jufictent certain ſtipend or ellowance, not exceeding 50 4 
wear, non leſs than 201 a year, to be paid or anſwered at fuch times as f 
ſhall think jit, by fuch rector or wicar to ſuch curate for his ſupport. ana 
maintenance. And in caſe any difference ſhall ariſe between any reclor os 
vicar and his curate, touching ſuch ſtipend or allowance, or the Payment! 


| thereof , the biſhop or ordinary, on complaint 10 him made, fhall ſummarity 


hear and determine the ſame: and in caſe of negleft or refuſal to pay ſuch 
fipend or allowance, may ſequeſter the . of ſuch Ces for or until 


2a ment thereof. 


And in the faculty of diſpenſation of plurality, order is taken, chat 
there ſhall be a reſiding curate, if the revenues of the church Will con- 


veniently bear it, and that ſuch curate ſhall have a competent and ſuf- 


ficient ſalary, to be aſſigned by the proper ordinary at his diſcretion; or 
if he ſhall not take due care therein, then IF. the er g granting 


the difpenſation, or his ſucceſſors. 
And by the ſtatute of the 13 Eliz. c. 20. He who is curate to a ola: 
raliſt, in that benefice on which the incumbent doth not moſt ordinarily 


reſide, hath the privilege of leaſing that benefice reſerved to him only 


but he forfeiteth his leaje, if he be abſent above forty days in one year. 

As to the ſalaries of perpetual curates ; whilft the impropriations were 
in the hands of monks and other eccleſiaſtical perſons and bodies; the 
biſhop had power to aſcertain, increaſe, or leſſen the {alaries of theſe as 
well as other curates, as he had alſo of augmenting vicarages endowed, 


if he ſaw occaſion ; but ſince theſe impropriations are fallen into tbe 


hands of laymen, this hath not been allowed. So that now, in effect, 


(Mr Johnſon ſays) the impropriators have theſe cures ſer\ 5 by whom, 


and at what rates they Pleate. John}. 89. 
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egderce. 


ag 


How remo- 


ved. 


have no licence, he cannot ſue in that court. Fohn/. 87. 


called upon to prove, that he made the ſubſcriptions and declarations 


Jobis. 87. 


for two benefices, agreed with the defendant to ſerve one of them for 
221 a year. The defendant made his application to the biſhop to inlarge 


321 a year. Lhe plaintiff paid him his 221 according to agreement, 


And Fs curate libelled in the ſpiritual court, for the addition made by 


biſhop, Was properly ſuable in the eccleſiaſtical court. But the court 
granted a prohibition. For there being a contract between the par tes, 


it is ordered, that the biſhop do take care as much as 1s potions, that 


| licence. 


moniſh. the reftors of churches, that they do not endeavour to remove tre 


uch curate, by withdrawing TU licence, withour formal procels 0 


well as others ; ; and Mr Johnſon ſays, he is aſſured, that their licences do 
run in the ſame form, at leaſt in many places, with the licences of other 


Curates. 


If the biſhop alſign the ſalary, the curate's moſt effectual remedy for 
his pay, is to apply to the eccleſiaſtical court; for there, in default of pay- 
ment, a ſequeſtration may be ſerved on the benefice : But if the curate 
If he ſue for his ſalary at the common law, he muſt prove an agree. 


ment betwixt himſelf and the incumbent : but in ſuch caſe he may be 


before mentioned, and ot! herwiſe qualified himſelf as the law direct 


Cts. 


H. 107%: Pierſon and Atkinſm. The plaintiff, Mering a diſpenſarion 


his EY, The biſhop ordered, that the plaintiff ſhould allow him 


1 


the biſhop. Upon which the plaintiff moved for a prohibition. The 
curate's counſel infiſted, that this being an allowance by order of the 


the biſhop had no power to make any order: But if the curate hac 
ſerved the cure, and made no agreement, then the biſhop ought to have 
allowed him what he thought reaſonable, in the nature of a 5 
meruit. Freem. 70. 1 

8. By the laſt article of archbiſhop Wake? s directions "I mentioned, 


whoſoever is admitted to ſerve any cure, do reſide 1n the pariſh where he 
is to ſerve; eſpecially in livings that are able to ſupport a reſident curate: 
and where that cannot be done, that they do at leaft reſide ſo near to 
the place, that they may conveniently perform all their duties both in 
the church and partſh. . | 

And if the curate do not comply, the ordinary may withdraw his 


„By a 3 of Edmund, archbiſhop of Canterbury : e ad. 


annual curates, without reaſonable cauſe; eſpecially if they be of honeſt col. 
verſation, and have laudable teſtimony thereof. Lind. 310.1 


Without reaſonable cauſe} Of which it ſeemeth that the ordinary Nhat! 


be judge, who granted the licence ; who may, at his diſcretion, di _ lace 
law. 


Fohnſ. 88. ; 
And as to perpetual curates ; theſe 400 8 are licenſed by the biſhop 3 


curates, and particularly, to continue only during the biſhop's plea: ſure 
and yet for cifinction ſake, they are called perpetual curates; and in- 


3 | deed, 


Curates. 


deed, whatever power + the biſhops have in removing ſuch curates at 3855 
ure, yet it is ſeldom or never made uſe of. Johnſ. 89. e 
In the caſe of the curate of Orpington, H. 27 & 28 C. 2. 1 was 


nary, the court held, that being but a curate at will, and not inſtituted 


{ 10. nor liable to dilapidations. 3 Keb. 614. 


the pariſh in the ſpiritual court, for the arrears of a penſion claimed by 


| that the curate was removable at the will of the parſon, and fo cannot 
| preſcribe, but his remedy muſt be by quantum meruit. 2 Salk. 506. 

| And in the caſe of Price againſt Pratt and others, M. 1729. The 
plaintiff Price preferred his bill as perpetval curate of Bovington, being a 
chapel annexed to the church of Hemel Hemſted in the county of Hert- 
ford, againſt the defendants inhabitants and occupiers of lands within the 


the year 1716 by the then vicar of Hemel Hemſted, who alſo gave 
| him by the ſame inſtrument the ſmall tithes in Bovington, with power to 
| ſue for them in his (the vicar's) name, He alſo ſet forth a licence to 
5 preach from the then biſhop of Lincoln : And alſo that upon the ſaid vi- 
car's death, his ſucceſſor the preſent vicar in the year 1722 granted him a 
new nomination to this curacy expreſsly for life, with like power to ſue 
for the ſmall tithes in both their names: But tho' he took a ſecond no- 

mination, yet that by the firſt, and the biſhop's licence, he was ſuffici- 


petual curate. 'But by the court: The bill muſt be diſmiſſed, for no 
title appears in the plaintiff; for tho? a curate is appointed by a Vicar, 
either generally, or expreſsly for life, yet ſuch appointment is in its own 
nature revocable at the common law, even without any cauſe aſſigned, 
and by the eccleſiaſtical law upon cauſe ſnewn; ſo that. the Plaintitff had 
not ſuch a permanent intereſt, as to claim any tithes. Bunb. 273. 


theſe curates are revocabl Eat pleaſure, ſeemeth not to have been fully 


been taken for granted; and that, upon a principle which perhaps will 
not be admitted, namely, t that at the common law they are revocable 


be removed but for ſuch cauſe as would deprive a rector or vicar. 
With regard to ſuch of the perpetual curacies, as have been augment- 
_— A 1 
act of parliament here next follewins, the curates thereof are not remo- 
able at pleaſure; and therefore the form of the licence in that caſe 
caſt ought to be alt cred, 


appointed by the impropriator, and licenſed by the archbiſhop as ordi- 
and inducted, he was not an incumbent within the ſtature of the 13 El. = 


So in the caſe of Wood and Birch, H. 10 V. Wood pretending to 
be curate in a chapel of eaſe in the pariſh of Preſton, ſued the vicar of 


preſcription; and a prohibition was granted, unleſs cauſe ſhewed : for 


ſaid chapelry. He made his title under a nomination to his curacy in 


ently intitled to the tithes ; becauſe by ſuch nomination he became per- 


But notwithſtanding theſe adjudications, the principal point, whether 


conſidered upon ſolemn argument: but that the; y are ſo, ſeemeth to have. 


without any cauſe aſſigned; for after they are nominated by the impro- 
priator, and licenſed by the ordinary, it ſeemeth that they are not to 


by the governors of queen Anne's bou nty, there is no doubt, but by the 


And 
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= | 1 | benefices, and the muniſters duly nominated end licenſed thereunto ſhall be in lau 
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438 0 Curates; 
= And as to the reſt it ſhould ſeem, that ſuch curacies are e beneficig ecele- 
fraſtica. Lord Coke ſays, Beneficium is a large word, and 1s taken for any 

_ eccleſiaſtical promotion or ſpiritual living whatever. (2 Inf. 29.) And in 

the caſe of Moſeley and Warburton, M. 9 M, it was faid by the court, 

that a prebend is an eccleſiaſtical benefice. (1 Salk. 321.) And Dr Gib- 

ſon, obſerving upon the aforeſaid caſe of Mood and Birch, where it Was 

held that the curate was removable at the will of the parſon, and conſe- 
quently could not preſcribe ; ſays, this is true of an aſſiſtant curate to a 
reſident rector or vicar, but not of a curate properly ſpeaking, who has 

the curam animarum committed to him pro tempore by the biſhop, in the 
abſence of the incumbent. (G75. 896.) And in the caſe of perpetual 
curacies in particular, the court of king's bench will grant a mandamus 

to the biſhop to admit and licenſe a curate which implies a right in the 
perſon nominated to ſuch office or promotion: as was done by the court 

in the caſe of the dean and chapter of Carliſle, with reſpect to the curacy. 

of St Cuthbert's ; which Cale | is ſet forth at lar ge, under the title Dean, 


r 


. 


X 3 


5 5 Heiate there himſelf, and take the benefit of the augmentation, wer eby the 
1 „ '; maintenance of the curate would be Nu“ inſtead of being augmented; it is 


and chapters. | 


1 Chapel: of 10. By the 1 G. tt 2. C. 10 3 the late queen Anne $ Bean to the 
n Kale and Per- poor clergy was intended to extend, not only to parſons and vicers who come in 


petual curacies 


| 55 oy Pi eſentation or collation, inflitution, ond induttion, but likewiſe to uch Mi- 
F SUTMEI | 
q © | 


niſters who come in by denation; ; or are only flipendiary preachers or curates , 
1 moſt of which are not corporations, nor lade à legal ſucceſſion, and therefore 
ere incapable of taking @ grant or conveyance of fuch perpetnol argmentatio? 


= 52 . as is intended by the ſaid bounty; and in many places it world be in the pute, ; 
= of the donor, impropriator, parſon, or vicar, to withdraw the all;wwance which MY 


was before paid to the curate or miniſter ſerving the cure; or in caſe of a che- 
pelry, the incumbent of the mother church might refuſe to employ a a curale and 


_ enabled, that all ſuch churches curacies or chapels which ball be augmented H 
the governors of the ſaid bounty ſhell be from thenceferth pet petal cures aud 


Hodies politic and corporate and have perpetual ſucceſſion, and be capable to 
take in perpetuity; and ihe impr rialers or patrons of any augmented churches 
cr donatives, and the refors end vicars of the mother churches whereunto ſuch 
augmented curacy cr chapel doth appertain, ſhall be excluded from receiving any 
Frefit by ſuch auzmentation, and ſhall pay to the ſuiniſters officiating ſuch au. 
nual and other penfi ons and ſalaries, which by ancient cuſtom or otherwiſe, 9 of 
right, and not of bounty, they were before obliged to pay. 
And for continuing the ſucceſſien in ſuch augmented cures, hereby made per- 
petual cures and benefices, and that the ſame may be duly and conſtantly ſes. 
weas if they ſhall be ſuffered to remain void for fix menths, they Hb lapje 
in like manner as preſentative livings. 
And by this ſtatute the augmented chapels being cxprefaly made per 
1 cures and benefices ; if the incumbents of ſuch chapels have net 
betore ſuch augmentation been qualified or qualified themſelves, aCcorc- 


ing to th e requifites above ſpecified for perpetual curates, it may be _ 
1 Vila ie 


* 44 — i a) 2 


Curates. 


vilable, upon 1. fach augmentation made, that they be nominated . novo, 
and then perform the ſeveral particulars withi in the times e Which 5 
nomination may be in this or the like form; 


To the right reverend father in god O. lord biſhop = A B. 


4 of nn gentleman, ſendeth greeting. Whereas the curacy of the 
« chapel of —— in the county of - 
E Oo 
the governors of the bounty of the late queen Anne, for the aug- 


— and in your lordſhip's dioceſe 
is augmented, or thordy intended to be augmented, by 


mentation of the maintenance of the poor clergy; by reaſon where- 


ee of it is requiſite, that a curate ſhould be duly nominated, and li- 


« cenſed to ſerve the ſaid cure, purſuant to the ſtatute in that caſe made: 


I the ſaid A. B. do hereby nominate C. D. clerk, (the perſon employed 
« by me in ſerving the ſaid cure,) to be curate of the ſaid chapel of 
4 ———; and- do humbly pray your lordſhip to. grant him your 


« licence to ſerve the ſaid cure, and to perform all divine offices therein 


* OY — witneſs whereof, [I have hereunto ſet my hand and 
HH 2 al, the Oy of 


in the year of our lord — 


Dalmatita. 


Dar TIC was one of the ficerdotal Sls fo called from 


Its Davin. been at firſt * woven in Dalmatia. Lind. 2 52. 5 


Darrein pꝛeſentment. 


D, 27 preſe ſentment (called i in latin 572 ultime. preſentationis ) is a writ. 


which heth, where a man or his anceſtor. hath preſented a.clerk to a 
church, and afterwards (the church becoming void by the death of the 


5 laid derk or otherwiſe) a ſtranger preſenteth his clerk to the fame church, 
in diſturbance of him who had laſt or whole. anceſtor had laſt preſented. 


Terms of the L. 


The l concerning which 18 reared of under the tl avvowſon, 


. Deacon, —Sce-- Onination,. 
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Deans and chapters. 


F OR the leaſes of deans and chapters, and of every member of the | 
e chapter, in their ſole or aggregate capacity; ſee title Leaſes, e 


I. Of dann., 
II. Of chapters. % 886 
III . Of the ſeveral members of the chapter in their ſole capacity 
Pr Eo i Fn 
IV. Of dean and chapter as ons body aggregate. 
V. Of deans of peculiar t. 
VI. Of rural deans, 


I. Of deans. 


Several kinds I. There are four forts of deans and deanries ; of which and of whom 
of deans, the law of this realm taketh knowledge. The fr/t is a dean who hath d 
chapter conſiſting of prebendaries or canons, ſubordinate to the biſhop, Þ 
as a council aſſiſtant to him in matters ſpiritual relating to religion, and 

in matters temporal relating to the temporalties of his biſhoprick : tor #} 

4Y 7 _ ſeeing that it was impoſſible but that ſects ſchiſms and hereſies ſhould ariſe 
1 - EY in the church, it was in chriſtian policy thought fit and neceſſary, that the 
5 burden of the whole church, and the government thereof ſhould not lie 
upon the perſon of the biſhop only; and therefore it was thought necelia- 


i „ ry that every biſhop within his dioceſe ſhould be aſſiſted with a council, 
. = | to conſult with him in matters of difficulty concerning religion, and deci- 


= ” ding of the controverſies thereof; and alſo for the better ordering and di 
3 5 poſing of the things of the church, and to give their aſſent to ſuch eſtates 


* | 5 as the biſhop ſhould make of the temporalties of his biſhoprick, for it 
= woas not convenient that the whole power and charge thereof ſhould re- 


main in any one ſole perſon only. The ſecond is a dean «ho hath no ch- 
ter, and yet he is preſentative, and hath cure of ſouls, he hath a pc- 

culiar, and a court wherein he holdeth eccleſiaſtical juriſdiction ; but 
he is not ſubject to the viſitation of the biſhop or ordinary: ſuch is the 

dean of BaZtel in Suſſex, which deanry was founded by king William the 

conqueror in memory of his conqueſt ; and the dean there hath cure 01 
fouls, and hath ſpiritual juriſdiction within the liberty of Battel. The 
third dean is eccleſiaſtical alſo, but the deanry is not preſentative but 4#- 

tive, nor hath any cure of ſouls, but he is only by covenant or condition; 

and he alſo hath a court and a peculiar, in which he holdeth plea and Jurit- 

diction of all ſuch matters and things as are eccleſiaſtical, and mach 

| | | Le | WTI (1c 


| t 6 Vid his peculiar, which oftentimes extends over many pariſhes: 


who is uſually called the rural dean; having no ablolute judicial power 
in himſelf, but he is to order the eccleſiaſtical affairs within his deanry 
and precinct, by the direction of the biſhop, or of = archdcacon : 35 and 
zs a {ubſtitute of the biſhop in many caſes. Hughes c. 2. 


methods and forms of civil government, which obtained in thoſe early 
ages of the church throughout the weſtern empire. Accordingly, as in 


| Deans and chapters. 


ſuch a dean, conſtituted by commiſſion from the metropolitan of the pro- 
vince, is the dean of the Arches, and the dean of Bocking in Eſſex; ; and 
of ſuch deanries there are many more. The fourth fort of dean, is he 


2. The dean which hath a chapter, ſuch as the ow of 3 Cathedral 


St Pauls, and the like, is ſet forth to be an eccleſiaſtical governor ſecular dean, 


over the prebendaries and canons in the cathedral church. Hughes c. 2. 
Ihe inſtitution of deanries, as alſo of the other eccleſiaſtical e Orient radi. 


of dignity and power, ſeems to bear a reſemblance and relation to the aer of _ 
Lanries. c 


this kingdom, for the better preſervation of the peace, and more eaſy ad- 


- miniſtration of juſtice, every hundred conſiſted of ten diſtricts called 
| tithings, every tithing of ten friborghs or free pledges, and every free 
(or frank) pledge of ten families; and in every ſuch tithing there was 
4 juſtice or civil dean appointed, for the ſubordinate adminiſtration of 
juſtice : ſo in conformity to this ſecular method, the ſpiritual go ernors 


the biſhops divided each dioceſe into deanries (decennarics, or tithings), 
each of which was the diſtrict of ten pariſhes or churches ; and over eve. 
ry ſuch diſtrict they appointed a dean, which in cities or large towns was 


called the dean of the city or town, and in the country had the appel- 


lation of rural dean. Ken. Paroch. Ant. 633, 6 8 | 
The like office of deans began very early in the oreater 1 N 


= eſpecially in thoſe of the Benedi#ine order; where the whole convent Was 
divided into decuries, in which the dean or tenth perſon did preſide over 


the other pine; took an account of all their manual operations; ſuffered 


none to leave hae ſtation, or omit their particular duty without expreſs 

leave; viſited their cells or dormitories every night; attended them at 
table to keep order and decorum at their meals ; guided their conſcience ; 
directed their ſtudies ; and obſerved their converſation : and for this pur- . 

poſe held frequent chapters, wherein they took publick cogniſance of all 


irregular practices; and impoſed ſome leſſer penances; Dat ſubmitted all 


their proceedings to the abbat or prelate, to whom they were account- 


able for their power, and for the abuſe of it. And in the larger houſes, 
where the numbers amounted to ſeveral decurics, the ſenior dean had a 


ſpecial pre-eminence, and had ſometimes the care of all the other de- 


volved upon him alone. Ken. Par. Antiq. 034, FO | 
And the office of dean in ſeveral colleges in the univerſities, ſeemeth 


to have ariſen from the ſame foundation. 


And the inſtitution of cathedral deans ſeemeth evidently to be owing — 


to this practice. When in epiſcopal ſees, the biſhops diſperſed the body 


of their clergy b affixing them to parochial cures; they reſerved a 
Vor. 1, * 4 * 85 I eee college 


442 | "Deans and chapters. 
college Or prieſts or ſecular canons for their counſel and aſſiſtance, and 
for the conſtant celebration of divine offices in the mother or cathedr al 
church, where the tenth perſon had an inipecting and preſiding. power, 

till the ſenior or principal dean ſwallowed up the office of all the | Interior, 
aud in ſubordination ro the biſhop was head or governor of the whole 
ſociety. His office was, to have authority over all the canons, preſhy. 
ters, and vicars; and to give poſſeſſion to them when inſtituted by the 
a, to inſpect their diſcharge of the cure of ſouls; to convene chap. 
ders and preſide in them, there to hear and determine Proper cauſes, 
105 to vifit all churches once in three years within the limits of their Jus: 
ri{diftion. The men of this dignity were called archipreſbyters, becauſe 
they had a ſuperintendence or primacy over all their college of canonical 

g prieſts; and were likewiſe called decani chriſtiauitatis, becauſe their chap- 

| ters were courts of chriſtianity, or eccleſiaſtical judicatures, wherein they 

» _ cenſured their offending brethren, and maintained the diſcipline of the 

a 15 church within their own precincts. Ken. Par. Ant. 634, 63 5. 
| 
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Deans _ 4. Deans of the old foundation come in by election of the chapter 
appointed. 


upon the king's conge d' eflire, with the royal aſſent, and confirmation 
of the biſhop, much in the ſame way as the biſhops themſelves do: but 
deans of the new foundation come in by the king's letters patents; upon | 
which, they are inſtituted by their reſpective biſhops ; and then inftalled | 
| En, ” upon a mandate, purſuant to ſuch ann and directed to che chapters. | 
| 1% 173. 1 

= Which distinction between the old and new foundations came in after 
[ OY | the diſſolution of monaſteries, when king Henry the eighth having cjec- 
ted the monks out of the cathedrals, placed {ſecular canons inſtead of them: 
| oe thoſe whom he thus regulated, are called the deans and chapters of the new 
=: foundation; ſuch are Canterbury, Wincheſter, Worceſter, Ely, Carliſle, 
1 Durham, Rocheſter, and Norwich. And beſides theſe, he erected fe 
cathedrals de novo, and endowed them out of the eſtates of diffolved mo- 

naſteries, viz. Cheſter, Peterborough, Oxford, Glouceſter, and Briſto! : 

which were by him made epiſcopal ſees, as alſo Weſtminſter, but the bi- 

ſhoprick of this laſt place was altered again, and the monaſtery turned into 

a collegiate church by queen Elizabeth. Johnſ. 54.. 

Deanry eld 55 Dr. Gedolphin ſays, where a dean is made a biſhop, with a diſpenſe 1 
in commen. tion from the king to hold the deanry notwithſtanding the biſhoprick, 
dam with a | K 
r ſach diſpenſation continues him dean as before, by force and virtue o 
is former title, to all intents and purpoſes; fo as that he may confirm, 
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11 or make leaſes, or do any other act as Kane as if he had not been Dy 
_ a biſhop at all. God. 112. 

WH Deanry a ſine- 6. Deanries are ſine- cures, that 18, they have not the cure of ſouls 
5 . God. 200. Watſ. c. 2. 

. ... ien perſons-admitted to deanries need not by the 13 El. C. 15 
= to ſubſcribe the thirty-nine articles before the ordinary ; nor to read an d 
„ 1 


15 declare their aſſent to the ſame, as perſons admitted to benekces 1 
Wt —— are ee to do by the ſaid ſtatute. Ci. 808, 817, 


», 4 


Dur 


| Deans and chapters. ä Ajit” 
But otherwiſe, the ſame oaths, ſubſcriptions, and declarations are re- 
quired to be taken and made by 0 as by other . qualifying 
for eccleſiaſtical offices, 
Dr. Godolphin faith, the dean may be a Eu man as was tlie dean Whether it © 
of Durham, by ſpecial licence and diſpenſation from the king ; but that a lay office. 
is rare and a ſpecial caſe, and is not common and general, and there- 
fore not to be brought as an example. God. 367. . 5 
And Dr. Watſon fays, that altho' in former time a layman mige have 
taken a title to a deanry; yet now by the ſtatute of the 13 & 14 C. 2. c. 4. 
a perſon muſt have N orders to N him for the fame. Wall. 

. „ 
But Dr. Cibſin FIR a deanry is a promotion el itil; and 
might never be poſſeſſed, regularly, by any perſon but who was of the 
| order of prieſthood. This is plain from the ancient name, archi-preſby- 
ter, or head preſbyter of the college of preſpyters, and from the ſeveral 
rules of the canon law, expreſly requiring, that none be conſtituted archi- 
preſbyters or deans, but preſbyters only: 10 biſhop in his church ſha!l. 
| preſume to ordain an archi-preſbyter or dean, unleſs they be prefbyters. Which 
| tho! the gloſs qualifies, by ſaying, it is ſufficient if he be ſuch that in 4 
| ſhort time he may be promoted. ts that order, as being already of interior 
| orders; yet 1t was never underſtood, that deanries might be held, as 
| temporal promotions, by mere laymen; which is a notion entertained by 
ſome, againſt all law reaſon and antiquity, upon an irregular inſtance or 
two ſince the reformation z and urged, that to it would ſtill have been, 
| had not the laſt act of uniformity made the order of prieſthood a neceſ- 

try qualification of being admitted to any eccleſiaſtical promotion or dig- 
nity. That it was ever made a queſtion, whether a deanry was a mere 
temporal or ſpiritual promotion, could be owing to nothing but the in- 
|  Rances juſt now referred to, and the not knowing or not conſidering the 
| original nature and deſign of the office; in conformity to which, in the caſe 

of Goodman and Turner in the tenth year of queen Elizabeth (Dyer 273. J. 
where the point in iſſue was the validity of a leaſc, the juſſices unant- 
maouſly agreed, that it was a ſpiritual promotion, and accordingly the legaa 
[..-.. - lity. or legality of the deprivation of Goodman had been tried (without 
| any exception of either party ſo far as appears) in the piritual courts; Viz. 

before the biſhop, archbiſhop, and delegates ſucceſſively. Gig.. 173. ; 

| 8. The title of dean 1s a title of dienity : which belongs to this ſtation Deanry a dig- 
as having eccleſiaſtical adminiſtration with juriſdiftion or power annexed, as the nity. 
civilians defined a dignity in the cafe of Broughton and Gouſley, E. 43 Kl. 
and more eſpecially as coming within all the three qualifications of a dig- 
nity as laid down by Lindweed. — 8 dignity, he ſays, is known, I. From 
the adminiſtration of ecclefi oftical affairs with juriſdiftion. 2. From the name 
and preference which he hath in_the choir and chapter. 3. Trom the cuſtoin_ 
of the Place. By which rule, no ſtations in the 8 al church, under 
the degree of a biſhop, are dignities ſtrictly ſpeaking, beſides thoſe of 
the dean and. archdeacon ; unleſs where Juriſdiction1 18 "annexed to any of 


the reſt, as in n ſome caſes it 15 to prebends and others. Gib/. I 
L112 This 


Deans and chapters. 

This title of dignity, as annexed to deanrics, may perhaps be one rea- 
fon of what the law books affirm, that if lands be given by licence tog 
dean and chapter of ſuch a place, or a leaſe be made by them, or a writ 

be brought againſt the dean; ſuch grant leaſe and writ ſhall be good, 
tho! the dean is mentioned only by my: title of dignity, and not . by his 
proper name. Gd}. 173. 
Bond given to 9. If a dean take an obligation to Mit ON his ſucceſſors, i it goes to 
a dean and his hig cxecutors; which holds true allo as to a biſhop, Paton, Vicar, and the 
| ſucceſſors. like. 6 . | 
5.5; 

10. The biſhop, dean, ant chapter (chat is, prebendaries or canons), 
and all other perſons belonging unto, or having any thing to do in catha. 
dral churches, at the firſt, And in ancient times, held their poſſeſſions to- 

gether in groſs; but afrerwards for the avoiding of confuſion and for bes- 

ter order, and for ſome other ſpecial cauſes known to the King and ſtate |} 
of this realm, the ſame were afterwards by them ſevered and divided; | 
and part of the lands and poſſeſſions belonging to the fame church we: —_ 

aſſigned to the biſhop and. his ſucceſſors to hold by themſelves, and other 
| parts thereof were aſſigned unto the dean and chapter to hold by them 
TE „ ſelves, of which lands they have ever ſince continued leyerally ſeized 1 in 
1 their ſeveral capacities. Hughes c. 2. 
Concerning the poſſeſſions of ane and fo" of the new foundation * 
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| Poſſeſſions of 
dcaunries. 


PET 


4g eye ger — 


3 2 
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—_ it is enacted | by the 34 & 35 H. 8. c. 21. that the king's grants to the 
=_ 5 new four dalions fall be goed, 3 Note e any mijrectal of name, Place, 
1 „ an date. 
Fl And by the 35 EI. c. 3. Farofmuch as divers doubts have ariſen touching 
7 the furrenders of religious houſes, and the validity of the ereftions of deans did 
WW  Cchapters made by king Hen. 8. notwithſtanding the aforeſaid ſtatute; it is 
1 enacled, that all eſtates of religious houſes ſurrendred to king Hen. 8. fyol! de 
5 adjudged to have been lawfully in the poſſeſſion of the fail king, notwith-. 
it. Banding any defect in the alf render; and all letters patents made by le faid 
128 king, far the erection foundation incorporation or endowment of any dean du 
bs: _ chapter, ſhall be reputed taken and adjudged, to have been good perfect and c 
„ feltual in the law, for all things therein contained, according to the true intel 
it N and meaning of the fame, any thing matter or cauſe. to the contrary thereof iu 
1 any wiſe notwithſtanding. 

{gs Many years before this, in the eiae year of the queen, we find a bill 

WE | 


—_ Fs in the houſe of lords. (tor the confirmation of late erected deanries and 


6 {| prebends) read a ſecond time and committed; but it proceeded no further. 
. hereupon, great diſturbance having been given to the deans and chap- 
— . ters of the eM foundation, under pretence, that the poſſeſſions thereof 
„ 3 were paſſed by letters patents of+ concealment; they did this year vnant 
—_ moully apply themſelves to the lord treaſurer Burleigh, for a confirmation 
. - f them by parliament : as appears from a letter ſent by them from the 
— doeonvocation houſe, bearing = Mar. 16. 1592. in which they beſeech 


him, that by his honourable mediation and countenance, a remedy may 
at this parliament (by confirmation of the ſaid grants) be obtained. 


: This 


PRES 


Deans and chapters. 


This application produced the preſent act, in favour of the 1 new foun- 
dations; notwithſtanding which, five years after; divers perſons, labour- 


- ing a diffolution of the cathedral church of Norwich, under the old pre- 
tence of concealments, brought this matter to a ſolemn hearing; and it 


was declared, that if any imperfection were in the tranſlation made by 


king Hen. 8. from prior and convent to dean and chapter, this act hack 
made it clear and without queſtion. To which lord Coke ſubjoins, that . 
all defects are remedied by this moſt excellent act of parliament, the 

= furl plea to all concealment as to thoſe poſſeſſions; HB adding, that tho? 5 
the caſe under conſideration did only concern the church of Norwich, 
it would ſerve as well for many other cathedral churches. SO e 


3 Co. 76. „ 
11. The dean ought to wit his chaptar.” "Got. , Dan's 77s 
And of ancient time, the canons made their ins to the dean, the chapter, 


and Lindtood ſays, that the canons are under the dean as to the cure 


of ſouls. od. 55. 
12. The dean may make a lene or een to ! his Giri i- Dean may 


tual juriſdiction ; yet ſuch deputy cannot charge the poſſeſſions of the make a de 


church, ſo as to confirm leaſes, unlels 1 it be otherwaſe Nd by the local Fe 


| ſtacutes. Go 55. Hath tf. 44. 


13. Every dean ſhall be reſident's in 15 e charek fourſore arid ten Reſidence cf 


days, conjunctim or diviſim, in every year at the lealt, and then ſhall con- the dean. 


tinue there in preaching the word of. god, and keeping g good hoſpitality, ex- 
cept he ſhall be otherwiſe let with weighty and urgent cauſes to be approved 


by the biſhop, or in any other lawful fort diſpenied with. Can. 4h 


14. Deans in cathedral and collegiate churches, thall not only preach Hen celelis 
there in their own perſons ſo often as they are bound by law ſtatute or- aſtical duty. 
dinance or cuſtom, but ſhall likewiſe preach in other churches of the ſame _ 
dioceſe where they are relident, and eſpecially in thoſe places eee 
they or their church receive any yearly rents or profits. And in caſe 


they themſelves be ſick, or lawfully abſent, they ſhall ſubſtitute ſuch | 


licenſed preachers to ſupply their turns, as by the biſhop ſhall be thought 
meet to preach in cathedral churches. And if any otherwiſe neglect or 
omit to ſupply his courſe as is afor cſaid, the offender ſhall be puniſhed _ 


by the biſhop, or by him or them to whom the juriſdiction of that church : 


appertainech, according to the quality of the offence. Car. 43. 
15. By the 28 H. 8. c. 11. The profits of a deanry during the vacation profes of a 


wall go to the ſucceſſor, towards the payment of his firſt fruits. deceanry during 


| the Vacation.. 


I. chapters. 


1. A chapter of a cathedral church conſiſteth of perſons Slade. Chapter, what, 
canons and prebendaries, whereof the dean is chief, all ſubordinate to 


"the biſhop to whom they are as aſſiſtants in matters relating to the 


church, for the better ordering and diſpoſing the things thereoi, and for 
confirmation of ſuch leaſes. of the temporalties and offices relating to the 


bimoprick, 2 as che biſhop from time to time Mall! 8 to make. Oed. 58. 


And 
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„ Deans and chapters. 


Chapter with. 2, There may be a chapter Without any dean; as the chapter of the 


| In ſome places 3. One biſhop may poſſibly have two chapters, and Hat: by x union cr 
two . conſolidation: and it ſeemeth chat if a biſhop hath two aner bolt 


| Capacity to 4. A chapter of it ſelf, is not capable to take by purchaſe, or gif 


5 ea or pur- without the dean, who is the head of it. This was agreed in Eyres's cake 
E tg (Mo. 51.); but whereas in the leaſe there mentioned (made by the arch: 


Difference be- 1. The books do generally confound the two woes prebond, and pre- 


and prebenda- 


; called. 


And they are termed by the canoniſts capitulum, being a kind of bead 
inſtituted not only to aſſiſt the biſhop in manner aforeſaid, but allo anci- 
ently to rule and govern the dioceſe in the time of vacation. God. 36. 

Of theſe chapters, ſome are ancient, ſome new: the new are thog. 

| "hich are founded or tranſlated by king Hen. 8. in the places of Abba: 

and covents, or priors and covents, which were chapters whilſt they 

| ſtood, and theſe are new chapters to old biſhopricks; or they are tho 

which are annexed unto the new biſhopricks founded by wINg Hen. 8. and 
are therefore new chapters to new biſhopricks. 1 Ut. 9 

The chapter in a collegiate church is more ee el a coll 


as at Weſtminſter and Windlor, where there is no . ſee. 2 
0:1: 6:35; 


out a dean. collegiate church of Southwel : and grants by or to them are as  cffectua i 
„ other grants by dean and chapter. Motſ. c. 38. 
In the cathedral churches of St. David's and Landaff, there never r hath 

8 any dean, but the biſhop in either is head of the chapter; and at the 

former the chantor, at the latter the archdeacon preſides, in the abſence 

of the biſhop, or vacancy of the ſee. Fohnſ. 60. 


. muſt confirm his leaſes. God. 58. 


bien of York) of a field in Batterſey, one article was, that during the 
_ vacancy of the archbiſhoprick, the rent ſhould be paid to the chapter 
of York, as in their own proper right ; upon a queſtion raiſed, whether 
chapter could receive the rent, it was agreed that they could; becaii ily 
they are perſons of which the law takes notice, and to whom therefore 
ſuch payment might be made; and tho' it ſhould appear afterwards that 
they could not receive it in their 01 proper right, that detect would not 
hinder the Payment, i. 174. ä 


| III. of the ſeveral aber of the a 17 their ſole capacity; 4 
Canons, and prebendaries, 


tween prebend peygary ; whereas the former ſignifieth the office, or the ſtipend ; annexed 
: to that office; and the latter ſignifieth the officer, or per ſon who cxecuteth 
y. 

the office and enjoyeth ſuch ſtipend. | 
Prebendary, 2. Lord Coke faith, a prebendary was ſo called a hands, from 0 
whence ſo aſſiſtance he affordeth to the biſhop ; whereas he had his name, on the- 
contrary, from the aſſiſtance which the church afforded him, 1 in meat drink 
a and other neceſſaries. Gibſ. 172. 
Prebend, hat. 3. A prebend, is an endowment in land, or a in money, gin 


to a cathedr al or conventual church in prebendam ; that is, for a maintc 
ANCE 
55 N 


Ocans and chapters. V 


| nance of a eule prieſt or regular canon; who was a prebendary, as 
ſupported by the ſaid prebend. Ken. Par. Ant. Glo. 

4. A canon alſo is a name of office; and a canon is the officer 3 in 1 
like manner as a prebendary ; and a prebend is 15 maintenance or ti 
pend both of the one and of the other. Cibſ. 1 
Prebendaries are diſtinguiſhed into thoſe hich are called Ample Two kinds of 
and dignitary. A ſimple prebendary is ſuch who hath no cure, and who prebendarjes, 
hath no more but his revenue for his ſupport z and a dignitary preben- 
dary hath always a juriſdiction annexed, and for this reaton he is called 
2 dignitary, and his Juriſdiction 1 18 gained by preſcription. Count. 2 Parſ. 

(MP. 136. 

6. Of common right the billicy 18 patron of all the prebends, becauſe e 
che poſſeſſions were divided from him. God. 52. how appoint | 
And in ſuch caſe he doth prefer to them by collation, which 1s the ed. 
ſame thing with inſtitution, ſaving that no preſentment is made; but if 

a prebend be in the gift of a layman, the patron doth preſent to the 
biſhop, who doth inſtitute in like manner as to another benefice; and 

then the dean and chapter do induct them, that is, after ſome ceremonies, 

place them in a ſtall in the cathedral church, to which they belong 

| whereby they are ſaid to have a place in the choir. Mal. c. 1. 

In the caſe of Clarke againſt the biſhop of Sarum, M. 11 G. 2. A 
mandamus was granted to admit the plaintiff to a canonry or prebend - 2 
Sarum, and to inſtitute, induct and inveſt him therein; tho? it was 
ſtrongly oppoſed on the rule to ſhew cauſe, as turning the common law 

remedy | by quare impedit into another channel. But the court faid, that 

o' formerly mandamus's were not ſo frequent, eſpecially where the 

party had another remedy ; yet they being found to be more expeditious 

and leſs expenſive, had been given into of late. And as to there being 

another remedy ; it might be ſaid 9 9 in caſes where an aſſiſe or an 

action upon the caſe would try the right, and yet that was never thought 
ground to deny a mandamus : ſo that the writ was ordered, but never 

ined, the parties agreeing to refer the ditpute. Strange 1082, 
Prebends are ſome of them donative. At Weſtminſter, the king | 
collates by patent; and by virtue thereof, the prebendary takes poſſeſ- 

on without inſtitution or induction. Fohnſ. 55, Matſ. c. 15, 

And I King at this Cay 1 iS __ ot mot of the great Proben 
Jobnſ. 28, 

7. No 1 may hold more than one prebend i in the ſame church: Nags 8 
And this is agreeable to the rule of the ancient canon law. Gib 174. two prebends 
So if a prebendary accepteth of a dean, his prebend is void by ceſ- in one church. 
W 2 if he is made a Jiſbop, the king preſents to his prebend. 
Ve reb | 
But the acceptance of a deanry muſt be Anderl to be in the ſame 
church; therefore 11 Ed. 3. the biſhop of Durham having preſented a 
clerk to a prebend of the church of St Andrew, and afterwards the ſame 
_ perſon being preſented to a deanry in that church, it was held that the 
king ; ould recover the preſentation to this prebend, becauſe one and 
"the: 
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| Quareimpedic 10. If the cathedral church be in one county, and the corps (body, 


do be brought eſtate) of the prebend be in another county; a writ of quare a | 
In the county. tha 


where the ca > 
pres pr foundation of the right to the corps IS, and not in chat where che c cams 


How tobe 11. By the yearly land tax acts 
Charged to the longing to the refidentiaries of the cathedral churches are chargeable to the 
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„„ Oeans and chapters. 
the ſame perſon cannot poſleſs two prebends i in one and the ſame chur rch; 
but then it muſt be underſtood of a prebendary who is a complear 
member of the chapter, that is, one who hath a place in the choir ane 
a vote in the chapter; for an archdeacon may be either a dean or prebend 
of that church where he is archdeacon, becauſe as ſuch he hath no vote 
in the chapter. NVelſ. Preb. 
Whether a 8. Formerly, a layman (Dr. Watſon fm). might have taken a title to 
prebend is a a prebend; but now by the act of uniformity of the 13 & 14 C. 2. 4 4. 
no perſon is capable of being admitted to any eccleſiaſtical Promotion, 5 
Who is not in prieſt's orders. at,. . 1. 
Separate poſ- 9. The poſſeſſions of the dean and chapter are for the 3 part di. 
vided; the dean having one part alone in right of his deanry, and each 
particular prebendary a certain part in right of their prebends the re. 
ſidue the dean and chapter have alike ; and each of chem! is to this 25 
poſe 1 incorporate by himſelf. God. 52. _ 
For a prebendary, who hath a diſtin& eſtate, and hath alſo a vote in 
the chapter; is à corporation ſole in reſpect of the one, and at the ſeme 


time is a member of a e aggregate in INE of the other, 
 Fobuſ. 61; 


11 be brought in the county of the cathedral, where the office, or the 


lies. Git. 174. 


Wherias the rents 4 revueniles Je- 


Land a. land tax, and in ſome caſes the ovp of the ſaid rents and revenues 
above ſuch tax repairs and other charges, is to go in ſhares for the mo inte 
mance of the Jaid refedentiaries, which ſhares are diminiſhed by the ſeia land 
tax; in ſuch caſes the ſaid reſidentiaries ſhall not be further ca! grab 4 
ms offices of profit out of the ſaid rents and revenues. 


prebenda 12. It doth not appear that canons or prebendaries have cure of 
line cure. fouls in any reſpect; they are indeed for the moſt. Parr inſtituted, but 


not to the cure of ſouls. Jobnſ. 86. 
So that a prebend and a parochial benefice are not incompatible; 
bb both may be holden together, without any diſpenſation. Job. 91. 
And for the ſame reaſon, he who takes a title to a prebend, is not 
thereby obliged by the 13 El. c. 12. to ſubſcribe or read the thirty nine 
articles; but otherwiſe, he muſt take the ſame oaths, and make and ſub 
ſeribe the ſame declarations, as other perſons qualifying for eccleſiaſtical 
offices. 
Reſidence. 13. No prebendaries nor canons in cathedral or collegiate churches, 
having one or more benefices with cure (and not being relidentiaries in 
the ſame cathedral or collegiate churches), ſhall under colour of their 
ſaid prebends, abſent themſelves from their benefices with cure, above 
the ſpace of one month in the year; unleſs it be for ſome urgent cauic, 


and certain time, to be allowed by the biſnop. And ſuch of the ay 
Cano 


| Deans and chapters. 


_ eanons and prebendaries, as by the ordinances of the 1 85 frat” Or colle- 
giate churches do ſtand bound to be reſident in the fame, {hall ſo anon! 
_ themſelves fort and proportion the times of the year, as that ſome of the: 
always ſhall be perſonally reſident there; and all ſuch reſidentiaries (. ll, 
after the days of their reſidency appointed by their local Warner ©1 
_ cuſtoms expired, preſently repair to their benefices, or ſome one of the 
or to ſome other charge where the law requireth their preſence, there to 
diſcharge their duties according to the laws in that caſe provided. At 1 
the biſhop of the dioceſe ſhall ſee the lame to be cal tenen and put 


2 


in execution. Can. 44. 


14. Prebendaries and canons in every Ce n_ collegi ate bene 8 Ae 


ſhall not only preach there in their own perſons, ſo often as they : 


bound by law ſtatute ordinance or cuſtom, but ſhall likewife Pesch In 
other churches of the ſame dioceſe where they are reſident, and eſpecially 


in thoſe places where they or their church receive any yearly rents of 


profits. And in caſe they themſelves be fick, or lawfully abſent, they 
{hall ſubſtitute ſuch licenſed preachers to ſupply their turns, as by the 
biſhop ſhall be thought meet to preach in the cathedral ch arches. And 
if any otherwiſe neglect or omit to ſupply his courſe, as is aforeſaid, 
the offender ſhall be puniſhed by the biſhop, or by him or them to 
whom the juriſdiction of that church i dared according to the 
” quality of the offence. Can. 43. 
1595. Dr. Godolphin faith, that after the death of a prebendary, the dean Profits of 2 
and chapter ſhall have the profits. God. 52. Preberd, da- 
But by the ſtatute of the 28 H. 8. b. 11. the profits of a prebend, ring the va- 


during the vacation, Mall go to the ſucceſſor ; ; towards the Payment N 
his firſt fruits. : 


In order to reconcile hich” Nen the Gia 100 . may be this : that 


tte iſſues of thoſe poſſeſſions which he hath in common with the reſt of 
the chapter, ſhall after his death be divided amongſt the ſurviving 
members of the chapter; but the profits of thoſe poſſeſſions which he 


hath in his ſeparate capacity, as a ſole e of himſelf, ſhall be 


and inure to his ſucceſſor. 
156. A prebendary leaving a Woo by death or ceſtion,” out of repair; Ditapidaiors 
he or his executors ſhall be liable to a ſuit of dilapidation, tho' it was not 


annexed to the prebendal ſtall. This was declared in the court of king's 
bench, 7. 35 U. . in the caſe of Dr Sands againſt the executors of 25 
predeceſſor, the reſidentiary prebendary in the church of Wells, where the 


— biſhop appoints to each prebendary what houſe he thinks fit. For altho? 


the houſe is not parcel of any particular prebend, it muſt be aſſigned to 
ſome particular prebend; and when it is fo aſſigned, it. is part of the 
prebend, and ſhall be liable to a fuit for dilapidations. Wherefore in 


this caſe the court refuſed to grant a Prahibte ib. 17 77 rr 


222 


IV. Of dren and chapter as 2 25 "8 ore gate, 


Dean and 1. Dean and chapter is a body corporate ſpirit tual, conſiſting of many 
chapter, what able perions in law, nam cy, the dean, who 18 chief, and his prebenda. 
. ries; and they together make the corporation. God. 51. = 
Jow icor 2, ey were originally ſelected by the biſhop from amonglt As 
porated. clergy, as counſel and aſſiſtants to him; but they derive their cor Porate 
” en from the crown. God. 52. 
Their depen- . By degrees the dependence of the dean and chaps o on the diſc D ; 
dence on the and their relation to him, grew leis and leſs; till at laſt the biſhop har 
biſnop. little more left to him than the power of viſiting them, and that 155 
1 | | much limited: and he is now ſcarcely allowed to nominate half of thoſe 
£88 OE to their prebends, who all were ee of a 20] Fobnſ, 54. 


1 — N. 914. 8 Ar. g | | 
mY „„ | Nevertheleſs, the dean and chapter r may not alter the ancient and ; * 


&A + 
- © 


prov ed uſages of their church, without conſent of the biſhop ; an l i 
they d 0, ſuch innovations are declared void by the canon law. C74/ 174. 


in i — —— — 
2 E - & 


Their jurif- Ke In the ſaxon times, there was no delegation of the biſhop” s qurit- 
diction. ict wh to the ſeveral officers of the biſhop's courts : ; for the bilhops did 
fit a perion in the county Hurt, and there heard. eccleſiaſtical cauſcs. 


ut now the exerciſe of the biſhop” 8 power i 18 ſometimes reſtrained by 
ancient compoſitions z as is ſeen in the two ancient eccleſiaſtical bodics at 
St; XS 2k, and Litchfield. And where the compoſitions are extant, both 


+ 9 q a i 4 4 4h 6 Beet: afes * 242. 
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vl Partics are equally bound to obſerve the conditions and limitations thereof. 
1 „„ 5 by the remiſsneſs and abſence of the biſhops of Litchfield from their tec, 
—_ in going to Cheſter, and then to Coventry, the deans had great power 


_—_— | : Iouged in them, as to eccleſiaſtical juriſdiction there; and after long 
e conteſts,! the matter came to a compoſition in the year 1428; by Which, 


„ p a 


5 the biſhops were to viſit them but once in ſeven years, and the chapter 
i} had juriſdiction over their own peculiars. So in the church of Sarum, 
. the dean hath very large juriſdiction; which makes it probable to have 
bf been very ancient: b: at upon conteſt it was ſettled by compoſition be- 


1 2 
2 we 7 - 
- no ger we yh 
Ne a 


- tween the biſhop, dean, and chapter in the year 1391. And where there 
are-no 9 It SPONGE upon cuſtom, which limits the exerciſe, 
2 me it cannot deprive the biſhop of his dioceſan right. 1 Sill. Eccl. Cal. 

242. 

RN beiides that authority which deans and; chapters * With their 
on bodies, they have ſometimes an eccleſiaſtical juriſdiction in ſeveral. 
neighbouring pariſhes, and deanries; and this eccleſiaſtical juriſdiction s 

executed b y "the ir officials. And they have alſo temporal juriſdiction 1 

Jeveral-P3anrars DONS to them, as well as biſhops, where their ſtewards. 


keep courts, Yohaf. 5 Mood 3. „ 
Making of 5. A ſtatute made ay dean and chapter to bind their ſucceſſors, and 
latutes. not themſelves, is void, and ſo declared by the canon law; foraſmuch as 


1 = | it 


I Weſtminſter, do not appear as yet to have received a full and final deter- Hen, 


| Deans and chapte rs. 


it is not equitable that a man ſhould lay th lat burden upon a. another, incl. 
he will not bear himſelf. G##f. 174. „% Sg 

6. It ſeemeth that at the common law, by the gilt or grant 91 lands Cru made 
to the dean and OP as a corporation aggregate, che inhetitunce 55 10 cem. 
tee ſimple may pals to them without the word ſuccefjors ; becaute in con- 
ſtructton of law, ſuch body politick 1 is laid never to die. Ged. 8 
| The dean and chapter of common right are guardians of the P11. How-fat 8 


walt of the biſhopr Ick during the vacation, altho the arch biff 30 pen ow * are guardi, 


uſually hath that right by preſcrip tion or compoſition : : but When the the e : 
f alttes. 
archbiſhoprick 1 is vacant, the dean and chapter of the archiepiſe Opal ice 
are guardians of the ſpiritualties throughout the province. "God: 3, Er 

1% Erefentation” 


” 8. Dr Watſon ſays, if a corporation do preſent their he ad, as if the © Ml 
p91 One of their 
toan and chapter do preſent the dean, to a benefice, it is v oid; but ! own bedy to 
ey preſent one of their prebendaries, it is good. 17 alf. 20,0 7 = benches: 
| The ſurrender of the lands and polieſſions of a dean 0 ch Iapter, Whether the 
- doth not diffolve the corporation. This was declare d in the calc of the ſorreuder of 
dean and chapter of Norwich, who having conveyed their lands to King, their land 
Edward the fixth, and being incorporated ancw, and their lands regranted, tag diſc! LE 
made a leaſe by their old. name; and it Was adjudged to be A good 55 
leaſe, becauſe notwithſtanding the faid conveyance of the lands, the old 
corporation of king Henry che cighth remained. The reason of which 
was, that the two principal ends, for which deans and chapters were in 
ſtituted (the firſt to adviſe the biſhop i in ſpiritualties, the ſecond to re: Grain : 
him in temporalties) might well be anſwered by e tho” they, ha ad no 
temporal poſſeſſions. 050% 173, 4. 3 Co. 73. = . 
In like manner, if the corps of a prebend is a manor, and no more, 
if the manor is recovered from him by title paramount, notwithſtanding 
ſuch recovery the perſon remains a prebendary of che church, becauſe he- 
hath a ſtall in the choir, and a voice in the chapter. 2 Cn, 75. 
10. There have been many diſputes concerning the deans and chapters Peaks and 
of the new foundation; which altho' agitated ſometimes in the courts at chapters of the 
rew founda- 
mination: particularly, with regard to the validity of their local ſtatutes; 
and then (ſuppoſing their validity), with regard alſo to the conſtructic n 
of thoſe ſtatures themſelves in divers inſtances,” 8 5 | 
In order to obtain a diſtinct knowledge whereof, it will be necelfy ſary to 
inveſtigate the hiſtory of this matter, throughout the following periods of. 
time; namely, from the firſt erection of the ſaid deanries and cha pters, 
in purſuance of the act of the 31 HI. 8. to the firſt year of the reign 
of queen Mary; from the firſt year of queen Mary, to the firſt year of 
queen Elizabeth; from the firſt year of queen Elizabeth, to the fixth 
vear of qucen Anne; and from the ſixth year of queen, Anne, to the 
pretent time. | | 
(1) By the 31 H. 8. c. 9. power of foundation and erection is giren 
to the KING as n Feraſinuch as it 1s not unknown, the fl 01 % ful and 
_ ungodly life which hath been uſed among all th ofe forts which have born the. 
name of religious folk, and to the intent that from henceforth many of them 
might be turned to better uſe, as hereafter fhall Joo. whereby god 9 word 
Mmm . | | Might 
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e, that the Ring ſoall have power to declare and nominate by bis letter; 


C e 77 x 7 ter 


Hf 


' Deans and chapters. 


might be the better ſet forth, children brought up in learning, clerks nouriſhed 


in the univerſities, old ſervants decayed to have livings, alms houſes of poor 
folk to be ſuſtained in, readers of greek hebrew and latin to have good fi. 


Piend, daily alms to be miniſtred, mending of highways, exhibition for min iſiers 


of te church; it is thought therefore unto the king's highneſs moſt expedicyt 


ana necefjary, that more biſhopricks, collegial and cathedral churches ſhall bz 


7 bithe 54 :n/tead of theſe aforeſaid religious houſes, within the foundalion 
ere theſe other titles afore rebearfed ſhall be eftabliſhed : It is therefore 
alen, of other wrilinzs to be made under his great ſeal, ſuch number of 
ng , 5 uin, Per cf cities (ſees for biſhops), cathedral churches and dib. 
leg, BY metes ang. bbunds, for the exerciſe and miniſtration of their efiſcoral 
offices and adi JH itration as fool appertain; and to endow them with [ich 
li frch MENUner Jorm and condition, as to him fhall be though: 
necefa1 y aud convenient , and alſo ſhall have power to make and ge: viſe trorf- 
lations, 0rdinances, Tues and Statutes, concerning them all and every of their, 
and further to do every other thing which be ſhall think requiſite for the goed 

xerfeftion and accompliſhment of his ſaid moſt godly and gracious purpoſes teuch- 
zug the 7 e;mſes, or any ether charitable or godly deeds to be deviſed by bim 
concerning the ſame; and that all ſuch tranſlations, nominations” of U ſhops, 
C: "FEE, ſees, and limitation of dioceſes for biſhops,” erettions, eſtabliſhments, 


fe: indotions, ordinances, flatutes, rules, and all other things which fhall oe de- 


7 bd and expreſſed by his fandry and ſeveral letter patents, or other wri- 
ings under his great ſeal, touching the premiſſes or any of them, or any (ir-. 


T n andes or dependences thereof, neceſſary and requiſite for the pe? feffion 77 


de premiſſes, ſoall be as effe ual to all intents and pu Poſes,” as 70 done by ide 


» 


out rity "of ; parliament. 


In purſuance of this power, 9 king did exec the ore! ſees, dean- 
85 and churches before mentioned; and in the charters of their foun- 


A ation, f with 


ith reſpect to the matters before us, did ordain as followeth: 
73 P 1 2 Jes, 
Rex omnibus ad ques, Wc. ſelatem. Cum nuper cenobium quoddam ſeu dom 
. caronicorium, quod, dum extitit, prioratus, ſeu domus canomiort 
erenlarinm beate Marie vireins Carliol vulgo vocabatur, atque omma ct fu. 


#3200 OUS M7 orig, aum de, meſſuagia, terras, ten bereditament* dotatici nes el 
7 CCS (ertis de canis ſpecialibus et urgentibus per Lancelotum igſius wiper. 


erobit five domus cauonicorum regularium Priorem et ejuſdem loci convent”, le. 
se beredibis nojtris tmperpetuum jam data fuerunt et conceſſa, prout per ib- 
ferum Prioris et coxvent” cartam figillo ſuo communi ſive convent” ſigillet', et it 
00 cla noſtra wrrotular manifeſte liquet : ———— Nos — quandam excites." 
cm catoearelem, de und decano preſt Hero, et quatuor preſl yterts 5. elend 
laden, ciupotenli deo omniuo el imperpeiuum ſervituris creari, erigi, funde 

sf 


 Rladiliri decrevimus; et eandem ecclefiam cathedralcm, de uno decano preſty- 


. 


17 

74 
3 
(it. 


tcro, et quaturr prebendariis preſiyteris, cum aliis miniſtris ad divinum (ullum 


neceflariis, terore præſentiuin, realiter et ad plenum creamus, erigimus, &c. 


= Valamis etiam et ordinamus, quod prodie decanus et quatuer prebendaris, 


de gerent, exhibebunt, et occupabunt, juxia et ſecundum ordinationes, 


tegulas, et ltatuta eis per nos in quadam INDENTURA Ip bend”, 
ſpect 


Deans and chapters. 


- Et quod prefati decanus et prebendarii eccle- 


f ecificand”, et declarand”. 


ſucceſforibus fuis pech Carliolꝰ Per pet iris ſuluris temporibus annexum, incor- 
e et unitum. Volumus etiam, et per præſentes concedimus, prefa- 


| officiarios et miniſtros, ac alias prædictæ eccleſiæ cathedralis ſancta- 


. en et eos et eorum quemlibet ſic admiſſos, vel admiſſum, ob 
cauſam legitimam, corrigere, deponere, et etiam ab eadem eccleſia ca- 


ſucceſſoribus noſtris, titulo, jure, et anForitate, decanum, prebendarics, et cim. 
nes pauperes, ex liberalitate neſtra ibidem viventes, de tempore in len Ps aan. 
nand”, aff: gan. et preficiend?, qualitercunquè et quotiescunquè eccleſia cathe- 


quo, per mortem, vel aliter vacare conti geil. Tefte rege Sr.. 
Note, all the other foundation charters are of the like form but t 
of Carliſle in particular is here recited, becauſe upon this charter did arite 


owing) to be made. 
In the mean time, What is to be RI EIN at be] is, that by the 


be given by the king to the new foundations, were to be under the Great 
| tpecified in a certain indenture by the king then after to be made. 


ſlitute ordinances, rules, and ſtatutes for the ſaid new foundations ; which 


| vere delivered to them ſigned by the faid commiſſioners, but wht under 


the great ſeal, nor indent, d. And. it 18 recited in the commiſſion. after- 


that they were only given to the ſeveral churches by V ay of trial or pro- 
bat1 ion, as being intended afterwards to be perfected bd delivered in form 


the kin gs death,” | 

And there ſeemeth to be ſome 3 "0 this 3 for the e 
th tes do not conclude in the uſual form of letters patents under the great 
bal, but end with the fubſcription of the commihoners; and in fact fome 


was very infirm, and he died in the January following. 

(2) But, whatever might be the Cauſe, upon this en ie only did 
theſe fades ſubſiſt, at the end of the reign of king Llenry the eighth, 
and during the reign of king Edward the ſixth. 5 


fie cathedr al preat”, et ee Ke /int, et imperpetuum erunt, capitulum 
epiſcopatus Carliol”, fitque idem capitulum e nunc Carliol“ epiſcopo, et 


to decano el capitulo. dien wcdefie cathedralis Jantte et individue trinitatis 
Carliolen', ei fucceſſoribus ſuis, quod decanus eccleſiæ cathedrals illius Pro 
tempore exiſtens, omnes et ſingulos ejuſdem eccleſiæ cathedralis ee es 


individue trinitatis Carliolen? quaſcunque perſonas, prout caſus ſeu 5 


cxiget, faciet, conſtituet, admittet, et acceptabit, de tempore in tempus 


thedrali amoyere et pe eller poſſit et valeat. Salvis nobis, ha redibus et 
7 pre dicta de Wa 72 ebendarlis, vel 1 ibus ante vel eornm ali- 


the conteſts which occaſioned the act of the 6 5 21. (hereafter tol- ; 


above recited act of the: 31 H. 8. the ordinances, rules, and ſtatutes to 
deal; and by the above re cited charter of foundation they were allo to be 
Now the king did by his commiſf: ioners appointed for that purpoſe, in- 
"IG ſued by king Philip and queen Mary for reviſing the ſaid ſtatutes, 
under the great ſeal and ene if the fame had not been x Preventec | by 
of the ſtatutes were not given until a little before the Eing's death; as 


zarticularly the ſtatutes of the church of Carli le, Wich "HS date the 
Auth day of June in the thirty ſeventh year of his reig ga, whe of the king”. 


RA: 
AI. 
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In the beginning of the next reign, by the act of the Mar. 6 
c. 9. it is enacted as followeth : 7} Vherens the late noble Prince if fan 
nejnory, xine Elen the eighth, father unto our moſt gracious ſyrerc;, 67 
the guten, amo: off other his godly afis and doings, did ere? make and heb] 
divers and ſundry churches as well cathedral as collegiate, and endet g. 
of the fame with divers maners lands tenements and poſſi ſions, Jer the noir, hi 
Hance of TEE deans 4 ebenaaries an miniſters within the ſame, ana Pars ot hap 
2 a wy to be done by the ſame deans prebendaries ani mm! 22 I Hud a6; 
ard incorpo e the ſame deans prebendaries and minifters, and made them Io.» 
Holiticꝶ in pe ee 1 ſucceſſion, according to the lews of this realm e, Tn: 
land; and whereas alſo the ſaid late king, for the better meinte; once ond 0 
ſervation of the 2 1d chur ches in a rodly unity and good order dn. 7 FOVernangs 
granted 1 the ſeveral corporations and bodies cis Porate of every of the fe 
churches, that they ſhould be ruled and gover ned fer ever, acco⸗ di; ng to cri 
ordinances rules and fatutes, to be ſpecified in certain indentures 7 ten ter b. 
ve made by 1 hizh meſs, and to be delivered and declared to every of the 105 5 
corporate of the aid. churches, as by the ſeveral ereftions ond funden 
the ſaid aber ches more plainly it doth and may appear: Since Which {aid a er be 
lions and foundations, the ſaid late kins did. cauſe to be delivered ta cr ay 
the ſaid churches, by certain commiſſioners by his highneſs appointed, dic 
and fundry Ratutes and ordinances, made and declared by the ſane comm: Heh ners, 
for the order rule and gooernence of the ſeid ſeveral churches, and 75 0 
deans prebendaries and miniſters of the ſome, which ſaid Helin ond eri. 
nances were made by the ſaid comm ug oners, and delivered to every of the foi 
corporations of the laid fe De e, ches in writing, but not indented a. 
ing to the form of the fe 70 e lations amd erections; by reaſon wher eo, tht. 
Jaid churches, and the ſeveral deans frebendaries and. miniſters of the Jame, 
have no ftatutes ar. OF GING "ces of any force or authority, cobereby they ſhows 
ve ruled and govef ned, © 1d ther for remain es vet net fully fart iſhed in ſuch 
fort, as the godly intent of the ſaid late king was; to the great imporfettim 
_ of the chi hes, and the hindrance of ged's ſervice, aud goed erer aud g0- 
derninens to be had and continued among ft the miniſters of the jane : And 
toraſmuch as the anthority of making the ſaid , fatutes ordinænces at 1d ora! 755 
1 rejert a only to the ſaid king, ond no meniian made of any like auths 3 
to ve reſerved unto his beirs aud juceeſſers, the fon 1 eee: end. ſtati te nt 23 
now be _ and ers without autherity e, parliament ; — It ieh f 
fore enatted, that the queen ſpell, during her naturel life, have poxver l i 
aud preſcribe to ff of the faia churches, aud the deans prebenderics © 
minifters of the |, me, and to their ſucceſs ors, fuch ſtatutes ordinances and dt. 
ders,” for the goud government rule and order of every of the ſame churches decit 
prebouderies and miniſters of the ame, and F the lands manors tenements oe 
55 ons of every of the ſame En ehen, as ſhall ſceni g good to her highneſs, tt" 
fame ftatutes = orarmances to be made by her highneſs in «writing, ſealed 22th the 
Sea ſcal of England, and to be delivered to the deans prebenderie 65 T 2 
= me rs of every of - the ſaid churches fer the time being ; and alſo foi. pace 
ver, oy ceiling. ſccled with the gr eat feal of England, to alter tranſpoſe chens“ 


agent or diminiſh the Jad orders  featutes and erdinances of every of 2 
58 | mee! 


o 
— 
— 
— 
—— 
þ D. 
— SY 


ald burchi 5, & 70 ber ſhall 15 22 good; 3 and 40% foal bg ve Por = to efe31f) 


"Wetutes or amances and foundations, for to? good order and Tov: 55 of Ons 


grammar ſchools as have been erected found ed or eftablifie, 1 by kei! 7 1 tenry the 


cirbth, or king Edward the ſixth, and of the maſters- and {cheat ars of the ſaid 


ſal and to alter and | lranſpoſe al 0b. ir ſatu! es and C7 dINGNCES there made" 
ber eto) fore, from time to time as to per ſhall fJeem mojt convenient. 


Jn purſuance © of this act, king Philip and queen Mary iſſued their com- 


miſtion to the effect follow! ng; Philipp us Marla, reveren 475 n Chriſto 
natrivus Cc. ſalutem. Cam till. Yrriir JS Priaceps et 'pater 119 er Henricus 


dg collegium five eccleſiam. catbed; Alen O hriſti et beate e Maria UIT i 


Dunelm' erexil er inſtiluit, GC: eandeimn ad 11272 5 it; "OF t 1770 ens [uſce; AAN. 07 en. Pree 


lis altiſque Proventlibus munyice detavii,; Nec Poruit, ex bac vita diſcede 1; : 


eandem legibus ac ſtatutis convementivits mognoque figitlo ſus A Ang! ia figs alls. 


| irniter Nabilire: Idcirco nos et inſtitutione ac vo Urtate palris neferi, ef de- 
= ſenatus noſtri (quem parliamentzuin 4 VOCONIES ) authoritatem babenies im- 


terfecta abſolvenat, et operi ab eodem mchoato ů 55 TIER iin pon nd” 50915 po- 


dale nem facimius ſtcatula ad eandein eccleſſam cath decade : Dunclar precle e 


Rs. et miniſbfis 9 ro lempore ef et exerceudæa ante alj- 


: gue anmos patris noſtri 0111  tradite, Peruiden 4, ei audi, mutandi, et 
1 l 


0 erbitrio corrigendi, approbe HG, 2 Iura fi opus Ji erit addendi, et (fi quid 
aligns aut obſcuri 17 1/4 C12 mvena AAA, 5 RY DIanantd 2 4⁴4 1 expediendi, t lan- 


dem in eam formam fedigendi, que aa its ectiefie cathearalis Dunelm', 


minitrorumque ejus recian 2 uefa meder ationem, et ad YU. tis £e Fiese 


| ofiduum exercitium, veſtræ prudentiæ maxime necefaria wi idebitur 
hy virtue of which commiſſion, the preſent, ſtatutes of the SAO. of:- 
Durham were drawn up and Goned : After Which Philip and Mary an- 
nexed to them this form of confirmatian : Statuta predifta in hoc voluminge 


coutenta, naſtra facts ; eiſque robur es authoritatem noftram, quam ex de- 


crelo parliamenti anno prima FERN af Z edito babemus, impertiinur; et mag 
Hill noftri appenſione confirmamus; ac pro veris et induvitatis ecclef e cat he- 
Gralis Chriſti et Marie wirginis Danelm' flatutis haberi volumus, Sc. 


Which ſtatutes are the ſame with the former ſtatutes of king Henry the 


eighth; fave only that the oath of the king's ſupremacy is left out: S0 
that . the QUEEN intended ſcems only to havc been, to undo what had 


been done againſt the papal ſupremacy. N 
Note, in the ſaid act of queen Mary it is only ET that king Hen ry 


the cighth's ſtatutes were not zndented , but in this commiſſion it 1s allo 
ſpecified, that they were not under the great ſeal. 


And it is obſervable, in order ſtill the more to inval date ths News ſta- 


wes of king Henry the eighth, that the very act of 31 7. 8. c. 9. Which 
the foundation of the whole, was after this ſtatute of the 1 Mar ex- 


preisly and by name repealed, by the act of 1 & 2 P. & M. c. 8. /. 18. 
only with a provilo at /. 26. that the foundations nevertheleſs ond con- 


Tye, But as to the ordinances rules and ftatutes by which they ſhould” 
be governed, this entircly then reſted upon the power given to the queen 


by the 3 act of the 1 Mar. ſeſſ. 2. c. 0. But iR goth not appear 


— 


at ſhe gave ſtatutes to any but the church of Durham as aforelaid. 
In. 
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In the laſt year of her reign, we find this direction given by carding! Pots 


_ difſimus ſtatuta ecclefiarum noviter ereflarum aut mutatarum a regularibi a 
ſeculares, expend; per epiſcopos Lincoln', Ciceſtr', Sc. et que conſiderandꝛ 


3) Upon queen Elizabeth's acceſſion, the like power was given to 
her, during her natural life, by the act of 1 Efiz. c. 22. (which act wa, | 
not printed until the year 1707, when the diſputes happened that cauſed |} 

the act of 6 An. c. 21. to be made.) By which act of 1 Elz. c. 22. it 


is enacted as followeth: Voraſmuch as certain cathedral and colleiats 


queen Mary, and by the late cardinal Pole, not having as yet eſtabliſbed juct 
good orders rules and conſtitutions, as ſhould be meet and convenient for the 
good order fafety aud continuance of the ſame: It is enatted, that the queen, 


and ſcholars therein, and to their ſucceſſors for ever, ſuch ſtatutes ordinances | 
and orders, as well for the good uſe and governance of themſelves being c- 
cers miniſters or ſcholars, and for the order of their ſervice miniſtry func- | 
_ tions and duties, as alſo for their houſes lands tenements revenues and hered:- 


queen ſhall make any ſtatutes ordinances or orders, or alter change diminiſh 


Gall keep and obſerve all the ſame ſtatutes orders and ordinances, any 


and effeftual to all intents and purpoſes. 
_- Purſuant to the power veſted in the 
have been ſome ſort of confirmation preſently made of the ſtatutes of 
king Henry the eighth, for a rule to the ſeveral churches, until they 
could be reviewed and reformed ; for fo it plainly was in the church of 
_ Peterborough, as appears by biſhop Scambler's letter to the queen con- 


Deans and chapters. 
archbiſhop, at the opening of the convocation, Deinde voluit royergy. 


ſunt, referri reverendifſimo quam primum commode poterunt, But the queen 
died, and nothing further was done. | „ 


churches, and other eccleſiaſtical corporations, and ſome ſchools have ben 
erefred founded or ordained by king Henry the eighth, king Edward the ſixth, 


during her life, ſhall have power to make and preſcribe to every of the ſoid | 
churches incorporations and ſchoots, and to all and every the officers miniſter; | 


toments with the appurtenances; and to alter or change, augment or diminiſh | 
the jame, from time to time, as to her ſhall ſeem expedient: And the fat 
churches incorporations and ſchools, and every perſon therein, for which the 


or augment the ſame, and fet forth the ſame under the great ſeal of England, 


former rules laws or conſtitutions in any wiſe notwithſtanding ; and the jame 
fo made ordained and ſet forth under the great ſeal, ſhall be and remain god 


QUEEN by this act, there ſeems to 


cerning thoſe ſtatutes: After this houſe was erected (lays he), there 
came to the ſame certain ſtatutes for the government thereof, under hs 
maeſty's name, and fo have continued, not without regard; the rather, 
thro? a confirmation made of them by your majeſty's viſitors, appointed | 
for that place and countries adjacent, in the firſt year of your moſt happy 
reign.“ | N 5 5 
— Afterwards, ſpecial powers for that end having been inſerted in the 
body of the eccleſiaſtical commiſſion, new ſtatutes were prepared by the 
archbiſhop and others, and finiſhed in the month of July, 15723 and 
the ſeveral bodies were ready for the royal confirmation; but this (£0! 
what reaſon, or by what accident, appears not) was never obtained. Tree 

2 


Deans and chapters. 
Three years after that, the like power was inſerted in a the e eccleſiaſtical 
commiſſion granted to archbiſhop Grindal and others ; which was thus: 
„ Whereas there were divers cathedral and collegiate ch urches, g grammar” 
* ſchools, and other eccleſiaſtical corporations, erected founged or ordained 
| by king Henry che eighth, king Edward the ſixth, queen Mary, and the 
| late lord cardinal Pole, _ ordinances rules and ftatutes whereof be ei 
ther none at all, or altogether imperfect ; or, being made at ſuch time 
as the crown of this realm was ſubject to the foreign uſurped authority of 


to the dignity and prerogative of our crown, the laws of this our realm, 
full power and authority to you, to cauſe and ordain in our name, all 
| cathedral and collegiate churches, grammar ſchools, and other ecclefiaſti- 
tings touching and in any thing concerning their ſeveral erections and 


foundations, to be brought and exhibited before you; willing and com- 
manding you, upon the exhibiting, and upon diligent. and deliberate 


rifcates of the enormities diſorders defects ſurpluſage or wants, of all 


god, the increaſe of virtue and unity in the ſaid places, and the publick 
weal and tranquility of this our realm; to the intent we may thereupon 


of made in the firſt year of our reign.” 


appear evidently by the tenor of the forcſaid letter, which was written to 


_ reſidence and want of diſcipline, with his own fruitleſs endeavours to re- 
form what was amiſs, adds, One chief and ſole cauſe in a manner, of 


of no force, and that they ſtand at liberty to do or not to do the pre- 
miſſes at their pleaſure ; becauſe they are not extant under the great ſeal 


I moſt humbly beſeech you, the matter of government of theſe houſe 


of the authority of their Ratutes. and eſpecially this church where I am; 
Ode Jos 75 N. nn OE fand 


the ſee of Rome, they be in ſome points contrary diverſe and repugnant 
and the preſent ſtate of religion within the fame we therefore do give 
and {ingular the ordinances rules and ftatutes of all and every the ſaid 


cal corporations, together with wr ſeveral letters patents and other wri- 


view ſcarch and examination of the ſaid ſtatutes rules and ordinances . 
 etters-patents and writ! ngs, not only to make ſpeedy and undelayed . 


and ſingular the ſtatutes rules and ordinances, but alſo with the fame, to ” 
advertiſe us of ſuch good orders and nes as you ſhall think meet and 
convenient to be by us made and ſet forth, for the better order and rule 
of the ſaid ſeveral churches erections and foundations, and the poſſeſſions 
and revenues of the ſame; and as may beſt tend to the honour of almighty 


further proceed, to the altering making and eſtabliſhing of the ſame and 
bother ſtatutes rules and ordinances, according to an act Of . cher e- 


But nothing appears to have been done | in purſu ſuance of t. thoſe pow 
ers; altho' the inconveniences and miſchiefs of wanting a certain rule 


the queen by biſhop Scambler: The biſhop, after a complaint of non- 
all this matter, beſides the perverſeneſs of mens natures, being the un- 
certainty of the authority of the ſtatutes of the ſaid church: the froward _ 
and difobedient pretending for their defence, that the fine” were and are 
and indented.” Whereupon, his prayer to the queen is, Let not _ > 


(for they, all that are of your father's foundation, be in like ee | 


Deaus and chapters. 


ſtand any longer doubtful; but let it be by your moſt ſacred. eſty 
decided and determined, under what rules and orders they ſhall 3 DE 
But nothing further was done in that queen's reign. Whether br Was, 
that ſhe did not Ike the power by which ſhe acted (for ſhe was a lan, 
averſe from the parliament s interfering in eccleſiaſtical affairs, and tha 
might be one reaſon perhaps why the act was not then printed); or whether 
ſhe had a mind (as appears in divers other inſtances) to retain the churc“ 
at that time in a ſtate of dependence upon the crown; or whatever elf 
might be the cauſe, ſo it was, that during: her: long and active reign, 
nothing was effected to render theſe foundations more eſtabliſhed an) 
$ccu! © | | | | 
However, thus much is certain; in twiſting the recital in the 
act of the 1 "Mar. abovementioned, that fuck ordinances rules and order: 
«ould not be made without authority of parliament , the princes of this realm in 
thoſe days did not think themſelvcs under that reſtraint; and acc -ordingly, 
king Ch Arles the firſt, and king Charles the ſceond, of their own roy! 
authority, did ove ſtatutes to ſeveral of thoſe churches, Without any par- 
liamentary ſanction to ſupport Re. 
But ſtil! the doubt remained, the reaſons borementioned, how far 
any of theſe ſtatutes were in "Jn 
+) And particularly, about the year 1 706, Dr Atteibiry the n dean 
F Carl ile, reſting ſolely upon the foundation charter, which (as befor 
"ER pln; gives unto the dean a power of appointing, ordering, and re- 
moving all and every the inferior officers and miniſters of the Clu ren, 
and other perſons <chatſocver of the ſaid church, extended this clauſe ſo far, 
as to take upon himſelf the fole appointment ordering and removing of + 
all perſons whatſoever any way concerned in the government and revenue 
of the faid church, rejecting at the ſame time the authority of the local 
Itatutes, which limit that general Fun and expreſsly define what cf. 
mers and miniſters only in the ſaid charter are intended. 
About the ſame time, Dr Todd one of the prebendaries of the fant 
church, ſtrenuouſly oppoſed the viſitation of the chapter by Dr Nicollon 
then bihop; inliſting, that the ſtatutes of king Henry t the eighth, by 
which on! the bi hop 1 is appointed local viſitor were of no force; and 
e , that this being a royal foundation, the power of viſiranon 
was in the crown. Upon which, Dr Todd was excommunicatec by the 
biſnop; and the proceedings were removed into the court of kings 
bench. In the mean time, this diſpute involving in it moſt of the 
churches of the new foundation, not only upon the aforeiaid account 
of the uncertain authority of their reſpective local a atutes, but alſo in 
regard chat the originals of the ſaid ſtatutes in ſome places were periihe d 
by length of time, or loſt, or deſtroyed in the great rebellion ; tete 
fore, that this matter might finally be at reſt, the at of the 6 An. — 
Was made; ; by which it is thus enacted: I7hereas ſcweral d 10 105 aud Fe. 
tions have a en. and may hertafter ariſe, in relation to the valldi- = 
force of the fe tales of divers cathedral and collegiate churches, fe: P60 71 


Aing Henry the cigbih; WIC. Goubts. and 4 ions have been exceſs 5 
eee Partly”. 
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partly by a | temporary. aft of parliament made in the firſt year ef the reign of 
_ eneen Mary in relation to the ſaid ſtatutes, and in order to defeat the true and 
fious ends and deſiens of the ſaid foundations, and partly by reaſen of the 
known loſs of many records and evidences during the late rebellien in this kivg- 
dom; and whereas the ſaid doubts and diſputes may in time not only turn to 
the great diſquiet and prejudice of the ſaid foundations, but may prove a me 

nifeſt obſtruction to the peace, order, good government and. 4 cipline of 

- the church, unleſs ſome ſpeedy and effeflual remedy be provided; it is there- 
joe enatted, that in all cathedral and collegiate churches fennded by the fait 

Ling Henry the eighth, ſuch ſtatutes as have been uſually received ond Prac- 

tiſed in the government of the ſame reſpetlic ely, fince the late happy reſtoration 


prebendaries, and other meinbers of the ſaid churches, from the ſaid time hade 
ufed to be fworn at their inſtalments or admiſſiens, ſhall be and. ſhall be taken 


judged to be the ſtatutes of the ſaid churches reſpeftively ; nevertheleſs, ſo Jer 


conf? 7 ent with the conſtitution of the church of England as the fome is now. 
by law eſtabliſhed, or the laws of the land. Provided, that it hall be laws- 
ful for her majeſty, during her life, from time to time to-alter, amend, cor- 
red, revoke, diminiſh, or enlarge the ſaid Patutes, or any of them; and to 
nale new ſtatutes and ordinances for the ſeid cathedral nd collegiate churches, 


ſuch manner, 2 time to time, as to her majeſty ſagll ſcem meet. 
By this act the former diſputes were at an end; the local ſtatutes 95 


hereby generally eſtabliſhed and confirmed. Put hereupon diwers Que- 
ſtions have © As, firſt of all, Under what reſtrict ions this ack is to 
be underſtood; or, what thoſe Aatüter are which are hereby Con firmed 


three: 1. Such ſtatutes only are confirmed, as were uſually received and 
pradtiſed 3 in the reſpective churches, from the time of the reſtoration to 
the time of making the act. 2. And ſuch only, to the obſervance where 
from the ſaid time had uſed to be ſworn at their inſtalme nts or admit 
lens. And, 3. So far forth only, as the ſame ſtatutes. © - any of them 
are in no manner repugnant to or mconſiſtent with the conflitution of the 
church of England, or the laws of the land. New one great doubr 
hath been, Whether by the words uch Batutes] in the firit reſtriction, 
are meant bodies of ſtatutes generally received and pr. . ſince the re- 
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received. In the the former caſe, if the whole bes of ſtatutes are in— 
tended, then the ſeveral particulars therein are confirmed, altho? perhaps 


provided ſuch particulars are not contrary to the conſtitution of the 
church or laws of the realm. In the latter coſe, if particular ſtatutes 
arc only intended, then to know whether any ſuch p ene ar ſtatute is in 
force, it will be neceſſary to be informed whether it was gen rally received 
| | Nun 2 and 


of king Charles the ſecond, and to the obſervance whereof the deans and 


| and adjudged to be good 403 valid in law, and ſhall be and be taken ond ad- 2 


forth only, as the ſame or any of them are in no manner repugnant 4%, Or in- 


ond for reſuming er ſettling the local viſitation of them, or any of them; in 


and what — are not hereby confirmed? And the reſtrictions are, 


bf the deans and prebendaries and other. members of the ſaid. churches | 


ſtoration; or only, particular ſtatutes within ſuch bo'tes, as had been fo. 


4 
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tome. of thoſe particulars had not been. practiſed ſince che reſtor ation: 


460 


and practiſed during the aforeſaid time. The former opinion ſeemeth gere- 


that the ſtatutes of the ſeveral churches are in many reſpects the fame) 


by the biſhop; and the particular ſtatute which injoins this, had not in 


who delivered their opinion according to the following weighty and very 


apprehends, that by an act of parliament in the ſixth year of the late 
_ dra}; and that thoſe ſtatutes require, that contrary to the practice of 


above a hundred years, the dean thereof ought to come in by preſenta- 
tation, and receive inſtitution from him. I herewith ſend you fevera! 


ſhould take place or a new one be introduced; and that if you think the 


an inſtrument as you ſhall think proper to paſs under the great ſeal for 


To his majeſty's attorney 


ter from the right honourable the earl Stanhope &c. whereby we are 1- 
formed, that the deanry &c. (as above) We have conſidered of e 
matters thereby to us referred, and do moſt humbly certify your exccl- 

bearing date 7th Sep. 23 II. 8. whereby the king appoints the firit dcn 


-6u0d ipſe decanus, et quilibet ejus ſucceſſorum, per nos nominand', ſhall be 
next in dignity to the biſhop. Then the charter appoints, that the dean 


fron; et fe gerent, exhibebunt, et occupabunt, ſecundum ordinationes reg1!cs 
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rally to prevail. An inſtance will render this plain. The charters of found. 
tion do require, that the deanries ſhall be donative, and conferred by the 
king's letters patents: But the local ſtatutes (for it is to be obſeryed 


2 


do require that the dean ſhall be prefented by the crown, and inſtituted. 


{everal of the churches been uſually practiſed ſince the reſtoration, And 
particularly with regard to the church of Glouceſter, in the year F720; -- 
the cale was ſtated by the crown to the then attorney and ſolicitor genera] 


3 


zudicious report: 3; 8 | 
: Whitehall. 23d May, 1729, 

_ Gentlemen, 3j od ep 

The deanry of Glouceſter being become vacant, the biſhop of that {ec 


queen Anne, a new ſanction is given to the body of ſtatutes of that cathe- 


copies of records and other papers; which will more fully apprize you 
of this matter. And I am to fignity to you his majeſty's pleaſure, tha: 
you conſider of it, and report your opinion, whether the ancient method 


practice ought to be altered, you do in that caſe prepare a form of ſuch 


-' Stanhope... 
and ſolicitor general. 
To their excellencies the lords juſtices. 


May it pleaſe your excellencies. VVV 
In humble obedience to his majeſty's commands, ſignified to us by let. 


lencies, That the deanry of Glouceſter was erected by letters parents 


and prebendaries, and in ordering the precedence of the dean, directs, 


and prebendaries ſhall be a body corporate, and have perpetual ſuccel- 


* . * ; „ F a, 9 a7 
et ftatuta, eis per nos in quadam indentura impoſterum fiend', ſpecificand . 4 
acclarand'. The king further grants them divers privileges; after Which 

3 5 5 follows 
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follows a | ſaving clauſe i in theſe words: Salvis, 00/0 beredibus wo ſuc celio- 


et preficiens”, qualitercunque et quotieſtunque ecclefia cathedrals pr edler Ae 


oliter Vacare contigerit per literas neftra; patentes de ten; por C TH HOO or as 
nare preficere et Præſentare. 


tho' the word præſentare is uſed in the laſt clauſe, yet we apprehend, that 
s not to be underſtood of a proper preſentation to tne biſhop, becauſe it 


with the other words with which it ſtands COL Whi ich | import a com- 
pleat appointment by the crown. . 
Ihe caſe ſtanding thus upon the charter of found: ation, we furt 
- humbly certify your b excellencies, that as there is a clauſe in the charter 
referring to future ſtatutes to be given by the king, ſo it appears to 5 


© 
that king Henry the eighth, in the 36th year of his reign, did give a 
body of ſtatutes, for the 55 rule and government of the cathedral 
church of Glou: -elter ; which, however invalid 1 in thei r original, have in 


general been eſteemed and obſerved as the ſtatutes of that church « 
inc. The ſecond chaprer of thoſe ſtatutes, intitled, “Of the qualifi- 


[Fo us, has theſe words: J/henſoever the affice of dean Joel! here 
become void, by death : eftgnaticn def. vation or celſion or by any e17es ee, 
we will that ſuch perſon ſhall be dean, aud be fo accepted; aud enjcy {he 
e of dean in all reſpects, whom We or our ſuccelſoss "ball „iini. 55 elect 
and prefer by our letters patents to be ſealed under the great ſec! of us er. 


by the biſhop, the Canons for the time being ſhatl accept a and admit fe Or (leds, 

of the cathedral church of Glouceſter ; and the deen, upon ſuch his de 22 

before he ſhall take upon him any government in the chur c, or concern bim- 

half i in any affairs thereunto belonging, ſhall take an vath in this form, vil. 
| 

* do call god to witneſs, &c.” 

The expreſſions i in this ſtatute are ſörnewrlrat particular are; un common; 


egularly given puriuant to the power reſerved by the charter, it would 
ave made a preſentation to the biſhop neceNary in this caſe, and the 


the body of ſtatutes, of which this is one, was not given by indenture, 
which is the only form the charter PrefCribes ; ; and we find, that by an 
ack of parliament made in che 1 1 ar, the ſtatutes OVEN by king Henry 

55 | | the 


ribus noſtris, tituls jure et authoritate decanos prebendari ios et omnes pauperes 
ex liberalitate noſira ibidem viventes de tempore in tempus nominana”, a{ſignond', _ 


decano prebendariis vel pauperibus predictis vel eorum aliquo per nutte, W 


heſe are all the clauſes in the letters patents X founda tion, which 

concern the manner in which future deans were to come in; and we 
humbly apprehend, that if the queſtion had reſted fingly upon the char- 
ter, this deanry muſt have been taken to be donative in the crown: tor 


is brought in only in a faving Claule, and that ſenſe ſeems inconſiſtent 


Ever. 


* cation of the dean”, of which an engliſh tranflat tion only hath beer 1 kid ” 


our ſucceſſors, and ſhall think fit to preſent to the biſhop of Gl 10 eder 1 
which ſaid dean ſo nominated elected ond preſented, and having been inſtituted. 
I N. who am elected and inftzruted dean of this Cathear al church, - 
but, upon the whole, we apprehend, that in caſe the ſaid ftatute had been 


dean ought to have received inſtitution from him. But it apprars, that 
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th 1e e ciohth. to the cathedral churches founded by him are rected to | Fo 
void. | 


'valid in its original, had no operation to aker the charter, and conſe- 


ſtanding the ſtatutes. - 


11 Ez. which is directed to the biſhop of Glouceſter, and has in it the 


tains allo an expreſs grant of the deanry to Cooper and we beg leave to 


An att for avoiding doubts and queſtions touching the ſtatutes of divers cath? 


by king Henry the eighth being (as hath been already obſerved) orig 


founded by king Henry the eighth ; which had been occefioned: partly 
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Por theſe reaſons, we are Fontly of opinion, that this fratute Was not 
juently that the dean ought. the en to have come in by donation notwith. 


We further humbly certify your excellencies, that ſeveral copies of 
inſtruments under the e great ſeal, for conſtituting deans of Glouceſter from 
time to time, have been tranſmitted to us; which we have peruſed and 
hereto annexed, and. find none of them to be in the ſtrict form of a 
Preſe ntation. 

The only precede nt. wich” looks hat way, 18 that of 405 C ooper in the 


word preſentamus, and requires the biſhop to inſtitute him. But it con- 


obſerve to your ex xcellencies upon this precedent, that it ſeems framedin |} 
conformity to the ſtatute before mentioned about the qualification of the | 
Uea m, having purſued it in the very words and expreſſions. 
All the other precedents tranſmitted to us betides that of Coop ders as 
well before as ſince the reſtoration, We conceive to beer mere 8 ants from 
the crown. SE 
This was the ſtate of As cats at the time the 1 6 An. intitle 5 


aral and collegiate churches, was made. And the body of ſtatutes given 


nally void, and this deanry (as appears by the precedents) having paſſed 
by grant from time to time; we apprehend the ſingle queſtion to be, 
W hether this act of parliament has given ſuch a ſanction to the ſtatute 
about the qualification of the dean, as to alter the practice of granting 
which has hitherto prevaties, and make a preſentation to the by ſhop ne- 
e Gary f 85 
We beg leave to obſerve to your 3 that as far as we can be 
informed, This is the firſt queſtion that hath ariſen upon this act; and that, 
upon conſideration of the act, it ap pears to be drawn in a looſe and 
doubif ful manner, and may admit of various conſtructions. 
The preamble takes notice, that ſeveral doubts had ariſen, concerning 
the validity of the ſtatutes of divers cathedral and collegiate churches 


by an act of the 1 Mar. and partly by reaſon of the loſs of records during 
the rebellion, which might prove an obſtruction to the good governme! pls 
and diſcipline of the church: And then it enacts, that in all cathedral 
and collegiate churches founded by the ſaid king Henry the eighth, ſuch 
ſtatutes as have been uſually received and practiled in the government of 
the ſame reſpectively ſince the reſtoration, and to the obſervance whereot 
the deans and prebendaries and other members of the ſaid churches from 
the ſaid time have uſed to be ſworn at their inſtalments or admiſhons, 


ſhell be and be taken and adjudged to be the ſtatutes of the {id churches 
. 1 reœlpec- 
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church of England as it is now by law cſtabliſhed, or the laws of the 
land. 


The queſtion ariſing upon this act, aa to «the point ela to us, ; 
Such ſtatutes as have been * ally received and 


13, pr oa by the words 
prafiiſed ſince the reftoration— 


be intended, bodies of the Itatutes, Par- 


ticular ſtatutes within which dee: have been generally acted 3 as 


occaſion required; or only, ſuch particular individual ſcatutes as have 
been actually put in practice? For if this act any confirmed ſuch parti- 


cular ſtatutes. as have been actually practiſed z then it is clear, that this 


{latute about the qualification of the dean is not confirmed, nor has any 
greater force than it had originally; there being no Pretence of any 
practice under it ſince the reſtoration. But if the act has confirmed bodies 


of ſtatutes, particular ſtatutes within which bodies have been generally 


ated under; then this ſtatute will be in conſequence confirmed, notwith- 
(landing it has not been in fact ſpecially obſerved. 


We apprehend this to be a queſtion of great doubt. and aifliculey : 


but upon conſideration of the ſeveral Parts of the act, we are humbly of 


opinion, that bodies of ſtatutes, particular ſtatutes in which have beet 


generally acted under as occaſion has required lince the rel eltoration, Are 


thereby confirmed; for theſe reaſons : 

In the firſt place, the doubts and queſtions, which are recited in the 
preamble to have ariſen, were not C01; cerning any particular individual 
ſtatutes, but concerning the bodies of ſtatutes given Dy king Henry te 

eighth, whether: they were given in a proper manner; and rhe rcalon f 
ich they were declared void by che act of 1 Mar. went to the w You 


body of ſtatutes, and not to particular branches; and it ſcems reaſonable, 


that the fame expreſſion ſhould have the a fame ſignification a in the enacting 
clauſe, as in the preamble. . 


Beſides, the act does not only « confirm fach fares as have bern 


uſually received. and ene ſince the reſtoration, but makes a fur! ther 
deſcription, viz. And to the obſervance whereof the- deans and prebendaries 


from the ſaid time have uſed to be feoorn at their. inſtalmenis: And it is 


well known, that the . or cathedial churches are never worn to 

the obſervance of particular ſt ſtatutes, but of bodies of ſtatutes in general. 
The reſtrictive Danſe at the end is likewiſe obſervable to this purpole : 

Neverthels 5, ſo far forth ou, as the ſame or any of them are in 0 naher 


tepurnant to or inconſiſtent with the con!Vitition of the church of Englana as 


iS now by law eſtabliſhed, er the laws of the lamd. Hereupon we humbly 
conceive, that the legiſlators could not apprehend, that any particular 


— 


tutes,. inconſiſtent with the c: * of the church or the jaws Got 


the land, had been uſu: A 40 received and practiſed lince the reſtoration; 


ut that reitriction ſcem 5 aimed At $A parts or the bodies of thaoſe 
ſatutes, which m1: ont NO Fog V I relate to Popith ſuperſtition, and theretuie 
Were not fit to be con armed With the reit. | | 


ceſpedtively 3 J nevertheleſs, ſo far forth only as the ſame or any of them 
are in no manner repugnant to or inconſiſtent with the conſtitution of the 
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. ceſlary. 


| billop ; 


of the church or laws of the land; 


abſence to the vicedean and chapter to chuſe the minor canons, 
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Vpon the hots we are numbly of opinion, chat the abovementioned 
0 atute about the qualification of the dean has received a confirmation 

by this act of parliament, as Par 0 of the body of ſtatutes of this church; 
and conſequently, that in the ca 2 of this particular deanry a preſentation 

to the bilnop, ac cording to 1 5 terms of that ſtatute is now become ne. 
And we have, in humble obedience to his 5 s commands, 
prepared the form of an inſtrument (hereto annexed), which we hum bly 
jubinir to your excellencies, as proper to paſs the great ſeal for that pur- 
poſe ; wherein we have allo inſerted a clauſe of grant, and exact} ly fol- 


lowed the precedent of dean Cooper, that ſeeming to us to have been. 
ieited with great Care in 1 purſuanc e of the ſtatute. 


All which, &c. 
11 Jay, 1720. R. RAYMOND. 

OR K. 

In like manner, t the late lord . 3 preſented the rererend 
Mr Salter, fellow of Bennet college in Cambridge, to a vacant preb. nd 
in the 1a1d church of Glouceſter; he En was again moved by N. 

Salter, whether it was neceſiary for him to receive Tnſtituticn from the 
becauſe any eccleſiaſtical preferment with inſtitution, would be 
inconliftent with his fellowſhip but the lord chancellor judged, chat 


4 ic ſtatutes of the church ougnt to be obſerved in this particular, not ich. 


(tanding che ancient Practice to the ee 
"Ag ain: Biege the whole bodies of fatutes to be confirr zed, ſo far 
as tlie dame ſtatutes or any of them are not contrary to the conſtitut.on 
queſtions have ariſen concerning the 
conſtruction of thoſe ſtatutes themſelves. As particularly, how far the 
clauſe in thoſe local ſtatutes, which gives power to the dean or in his 

7 lerks, 
and other officers therein particularly ſpecified, ſhall be irlderſiood 0 


| quality the general power given by the charter of foundation to the dean 
= to appoint all and every the interior officers and miniſters. 


Thus in the church of Briſtol, in the year 1751, a difpute of this kind 


_ ariſing, the ſame was referred to the then biſhops of London, St David's, 
and St Aſaph ; whoſe determination was as follows :—Whereas differences | 
and diſputes having ariſen, between the reverend Dr Chamberlayne dean 
of the cathedral church cf Briſtol, and the chapter of the faid ch e 
touching the right of naming the precentor, minor Canons, gramms 


ſchoolmaſter, lay clerks, or ſinging men, choiriſters, ſubſacriſt, or ſexton 
of the ſaid church, They the Taid dean and chapter did, by an act we 
chapter, dated the 19th of Auguſt, 1751, ſubmit the ſaid diſpute to the 
arbitration and determination of the lords biſhops of London, St Davids, 


and 1 in caſe he ſhould be able to attend; if not, the lord biſhop - 


of Sr Alaph: And whereas the lord biſhop of Norwich has, by rc: aſc 
of his conſtant attendance on the prince of Wales and prince Edward, 
declined the ſaid arbitration, We the ſaid biſhops of London, St Davide, 


and St Aſaph, have accepted and do hereby accept of the ſaid reference 


and arbitration in virtue of the aforeſaid act Of chapter, and alſo of two. 
ſubſequent 
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ſubſequent acts of chapter bearing date the goth of November, 1751, 
and the 2d of March, 1752, as by the ſaid acts (relation being there- 

unto had) may more fully appear. And we the ſaid arbitrators, having 
conſidered the caſe laid before us, by the dean of Briſtol of the one part, 

and the prebendaries on the other, and alſo the papers and documents 
delivered on each ſide, in ſupport of their reſpective claims, particularly 

and eſpecially the charter of foundation of Hen. 8. bearing date June 4, 
in the 34th year of his reign, and alſo the body of ſtatutes given by his 

commiſſioners to the ſaid dean and chapter, bearing date the 5th of July, 

in the 36th year of his reign, are of opinion, and do determine, that the 
right of naming the precentor, minor canons, grammar ſchoolmaſter, 
lay clerks or ſinging men, choiriſters, ſubſacriſt or ſexton of the cathe- 
dral church of Briſtol, is in the dean and chapter, and the dean being 
abſent, in the vicedean and chapter of the faid church. In witnels _ 
whereof, we have hereunto ſet our hands and ſeals, this 23d day of 
„„ Tho. London (Sherlock) 

Ri. St Davids (Trevor) 

1 5 Re. St Aſaph (Drummond) _ 

Thus alſo in the year 1754, a like diſpute ariſing in the cathedral 

church of Glouceſter, the ſame was determined upon reference as follows : 
 —Whereas diſputes and differences having ariſen, between the reverend 
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Dan. Newcome, D. D. dean of the cathedral church of Glouceſter, and 


Joſeph Atwell, D. D. and Sam. Wolley, M. A. two of the preben- 


daries of the ſaid church, concerning the right of electing and removing 
the precentor, minor canons, ſacriſt, ſubſacriſts, ſchoolmaſter, uſher, or- 


ganiſt, lay clerks, and choiriſters of the ſaid church, They the ſaid dean _ 

and prebendaries did enter mutually into bonds dated Oct. 14. 1754, 

to abide by the arbitration and award of ſuch perſon or perſons as ſhould 
be in that behalf nominated and appointed arbitrators by the right reverend 
the lord biſhop of Glouceſter, on or before the zoth of November then 
next, ſo as the award of ſuch arbitrators be made in writing ready to be 
delivered on or before Nov. 30, 1755. And whereas the faid biſhop did, 
in purſuance thereof, by writing dated the h day of November 1754, 

| nominate and appoint us the underwritten to award and determine the 
laid diſputes and differences, Now we the faid arbitrators, having duly | 
conſidered the caſes laid before us, by the dean of Glouceſter of the 
one part, and the ſaid prebendaries on the other, and alſo the papers deli- 


vered in ſupport of their ſeveral claims, particularly the charter of foun- 


dation of Hen. 8. bearing date Sept. 4. in the 33d year of his reign, | 
and alſo the body of ſtatutes given by his commiſſioners to the ſaid dean 
and prebendaries, bearing date Jul. 5. in the 36th year of his reign, are 
of opinion and do determine, that the right of electing and removing of 
the precentors, minor canons, ſacriſts, ſubſacriſts, ſchoolmaſters, uſhers, 
organiſts, lay clerks, and choiriſters of the church of Glouceſter, is in 
the dean and chapter, and the dean being abſent, in the vicedean and 
Vor. I. ee P . Chapter 
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"han of the ſaid church. In witneſs whereof we do hereunts foe our 
hands —4 Walks — 16th day of Oct. 1755. 


Tho. Cant. (Herrin g | 
Tho. Clerk Maſter, of the ro! l 
_ Geo. Lee (Dean of the Arches) 


In like manner, there have been ſever al diſputes betwixt the deans ON 
the one hand, and the prebendaries on the other, concerning a negative 
power which the deans have claimed by virtue of the ſaid ſtatutes in 
divers inſtances. As in the aforeſaid church of Glouceſter, about the 
year 1 7 52, the dean refuſed to affix the chapter {eal to a leaſe. agreed upon 
by a majority of the chapter; inſiſting, that by the local itatutes his 
conſent was abſolutely neceſſary to the validity of ſuch leaſe, Which con- 
| ſent he would not give. But the dean ſubmitted, before it came to a 
judicial determination. : 

In the years 1752 and 17 53 a like diſpute happened | in the cathedral 
church of Carline, about the dean's negative power in conferring of be- 
nefices.— The four prebendaries of which the chapter conſiſteth, one of 
whom 1s always vicedean, unanimoutly elected and nominated under the 
chapter ſeal Mr Henry Richardſon, to the perpetual curacy of St Cuth- 
bert's, Carlifle. The dean entred a caveat againſt his admiſſion; and 
the biſhop refuſed to admit and licenſe him. Whereupon! it was moved 
in the court of king's bench, for A mandamus to the Hainer to admit and 
licenſe the curate. | 

On ſhewing cauſe, it was :nfifled on behalf of the dean, that by the 
local ſtatutes the dean's conlent is neceſſary, and conſequently, that 
without this the nomination is not good. The clauſes in the ſtatutes 
re ſpecting this point are theſe four: —_ 

In Chap. 5. De officio decani.——Statnimus etiam et voluns, in cui 
bus canufis gravieribus, veluti in food; conceſſione, terrarum et firmarun di- 
 miſſione, ac beneficiorum collatione, aliiſque id genus rebus, decani ( (/ preſens 
Me ) conſenſus obtineatur, ſin abſens fuerit ( modo intra g. noftri Angliæ 
limites degat) conſenſus ejus requiratur. l . 

In Chap. 6. De viſitatione terrarum. Porr 0, guoniaim rrebra ab 
tuli mentio in iis fatutis habetur ; ub copituli nomine ubique mte!/is; UE. iuC- 
diam ad minus partem totius numeri omnium canonicorum : Eq enin fora 
quam per capitulum recta haberi volumus, quibus media ad minus pars to- 
nuineri omnium canonicorum fimul preſens adeſt, et expreſſe eidem conjentio! 
Nam avfentium canonicorum ſuffraginm” (ft quid ferre voluerin ) nullio noc 
Dalere /. 7 nc nec alicujus roboris eſſe. 

In Chap. 7. De dimiſfione. terrarum ad firmam. Praten T0- 
TUmUS, 1 os FRO nec canonicorum ullus terras aut VEMEMICNEG lll Jocet * 

12 ag firman dimittat, fine conſilio et conſenſu capituli. acer dete $97 

4 eft, reftoriam, vicariam, aut alia ejus generis eccleſi 72 Leneſcie, . 

collationem eccle he ie noſtre ſpeftantia, decanus cum capitulo, aut (abſen's . 

cano) vicedecanus cum capitulo c01 Yerend aut 7 Heaps preſentandi j 4 63-4 

Tehatem paveant.. _ 

= 
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In Chap. 18. De officio vicedecani.— 


decanus qui pro tempore fuerit canonicis et omnibus miniſtris eccle 5 Te noſtræ 


| (decano abſente, vel decanatu vacante) præſit et profpiciat, eoſque in or dine 
contineat; et quæcunque feri deberent per decanum preſentem, quod ad eccle- 
fie negotia et regimen periinet, ipſo alſente aut af 1s officio vacant , lee i 


Felten faciat et miniſtret. 


For the dean it was urged, that by he: ih ſtatute :Leveientlonea, 8 
his conſent, if he is preſent, muſt perſonally be obtained ; and if he 


is abſent, provided he be within the kingdom, his conſent neverth cleſs 3 18 


required. 
To which it was anſwered, that the. -th ſtatute. Pee ON this fally 25 


whereby it appeareth, that the dean and chapter if the dean is prel ent, 
and if he is abſent the vicedean and chapter ſhall nominate and preſent. 


It was further inſiſted on behalf of the dean, that the bil ſhop is viſitor. 


by the local ſtatutes, and thereby is app zointed the expounder and inter- 


preter of the {a;d Ban tes when any doubt {hall ariſe. But this obje&ion 2 
was overruled : partly, 28 It ſccmeth, becauſe Mr Richardſon was no 
member of the chapter or body corpor ate ſubject to the biſhop's local 


viſitation, and having by his nomination obtained a temporal right, was 
therefore properly before the court, to have chat right aſſerted ; | and 
partly, perhaps, DEL fc his matter of viſitat jon was not then before the 


court, but would come in regularly upon the biſhop? 5 return to the man- 
ant if he f Huld fo think fit thereupon to return himſelf viſitor; and 
perhaps partly W this negative power, if giwen to the denn by the 


local ſtatutes, nugnt b. de ed by the Court to be cor ntrary to the law of 


the land. And the rule for u mar, mus was made abſolute : ſerting forth, 
that whereas Henry Kichatcic 1 el erk, had been nomin; ated to the ſaid 
curacy, and had applied to the bilbop to admit and licenſe him, and 
that the biſhop had refuled = to do, in contempt of the king g, and: to. 


the damage anc. grievance of the ſaid Henry ICHArGION - and.to ihe “. 
5 
the 


mnfeft prejudice of bis eſtatèe; ther( fore 
uſual form) 40 l 1111 Ts and licenſe h1: n, Or Inew Cal 10 Contra 
The biſhop, upon the m undamus, admitted ad licenſed THe curate; 
ſo that the whole cauſe upon the merits Came pot to be 
the dean had ap peatcd to the biſhop as viſitor, and the biſhop had de- 
termined for the dean's negative power; or if the Piſhe D had returned 
himſelf viſitor upon the mandamus, and thereupon had proc 
_ viſit and determine as aforc{aid; then upon a-prohibiticn it have 
P: 


1 
biſhop iS commanded 
3 


come to be conſidered, how far theſe local ſtatutes in this 
the ſtatute of the 6 An. before recited. 
And this int roduces the act of the 33 FI. 8. c. 27. which 15 as follows 


Al lbeit that by the common 1aws of "This 222 F England, 4 aſtentg electr. 


grants and le aſes, had made and granted, bythe dean <varden prover meſter 


reſident or other governor of any cathedra {-church hcſpital Gllege or other 


8.15 


dran, with the alient and conſent of the more or greater part of their 


Chapter Jews, or brethren of fuch corporation having voices of ent there- 
O 00.2 . | UK, 


Statuimus et volumus, ut. vice. 


15 * 
deter Nin el. 41 
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conſiſtent with the law of the land, according to che th ird reſtr. icti On in 
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unto, be as good and effetual in the law to the grantees and leſſees of the 
fame, as if the reſidue or the whole number of ſuch chapiter fellows and 


fuch deanries hoſpitals colleges and corporations within the ſaid realm, hade 
upon the foundation and eſtabliſhment of the ſame deanries hoſpitals colleges 
and other corporations, eſtabliſhed and made (amongst other their peculiar atts) 


| teaſed ;, and for the performance of the fame, every perſon having power of 
aſſent to the ſame, have been and be daily thereunto ſworn, and ſo the reſi. 

' due may not proceed to the perfeclion of ſuch elections grants and leaſes, at- 
_ cording to the courſe of the commen laws of this realm, unleſs they ſhould in. 


Formity of reaſon to be uſed, it is enafted, that all and every peculiar ad order 


in any wiſe hindred or let by any one or more, being the leſſer number of ſuch 


realm of England, hall be from henceforth clearly fruſtrate void and of none 
effett ; and that all oaths heretofore taken by any perſon of ſuch hoſpital 
college deaury and other corporation, ſhall be, for and concerning the obſervance 
F any ſuch order ęſtatute or rule, deemed void and of none effect; ond that. 
from henceforth no manner of perſon or perſous of any ſuch hoſpital collage 


rhe obſerving of any ſuch order eſtatute or rule; on pain of every perſon giving 


parts of the act, the dean ſeemeth to be contradiſtinguiſhed from the 
chapter; ſo as that the negative of the inferior number of the chapter 
only, excluſive of the dean, was hereby intended to be taken away; but 
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brethren of ſuch corporation, having voices of aſſent, had thereunto conſented 
and agreed; yet the ſaid common laws notwithſtanding, divers founders of | 


local ſtatutes and ordinances, that if any one of ſuch corporation, having 
power or authority to aſſent or diſaſſent, ſhould and would deny any ſuch gran! 
or grants, that then no ſuch leaſe election or grant ſhould be had granted or 


cur the danger of perjury : for the avoiding whereof, and for the due execution 
of the common law univerſally within this realm, and every place in one con- 


rule and eftatute, heretofore made or hereafter to be made, by any founder of 
eny hoſpital college deanry or other corporation, at or upon the foundation of 
any ſuch hoſpital college deanty or corporation, whereby the grant leaſe gift 
or eleftion of the governor or ruler of fuch hoſpital college deanry or other 
corporation, with the aſſent of the more part of ſuch of the ſame hoſpital 
college deanry or corporation as have or ſball have voice or aſſent to the ſame, 
at the time of ſuch grant leaſe gift or election hereafter to be made, fhould be 


corporation, contrary to the form order and courſe of the common law of this 


deanry or other corporation, ſhall be in any wiſe compelled to take an oath fur 


ſuch oath, to forfeit for every time ſo offending the ſum of 51. half to ih? 
king, and half to him that will ſue for the ſame in any of the kings courts of 
JJ ew pon 5 "Hg Re CO TIER 
Ihe act ſeemeth to be expreſſed in terms ſomewhat inaccurate and con- 
fuſed ; but the manifeſt intention is, to eſtabliſh the rule of the common 
law, that a majority of the body corporate ſhall bind the reſt. In ſome 


the other parts of the act ſeem to explain this; expreſſing, that «ll /ccat | 
ſtatutes, whereby the grant leaſe or election of ſuch corporation ſhould be in dn 
wiſe hindred by any one or more, being the leſſer number of ſuch corporation, 
contrary to the courſe of the common law, ſhall be void. And it 1s certain, 
the dean js one and but one member of the body corporate, N 

| e 5 
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la the caſe of the King againſt Dr Blond, provoſt of Eaton, M. 146. 2. 
Mr Parſons having been elected by a majority of the provoſt and fellows 
to the vicarage of Newington, the provoſt refuſed to put the college leal | To I, 
to the preſentation. Whereupon a mandamus was moved for to compet -'-*-- „„ 4 
him. For the provoſt it was inſiſted, that he had a negative by the local 
ſtatutes, and that the act of the 33 H. 8. doth not take away the negative; 
for that ſtatute only provides for caſes, where all the body are obliged to 
concur: And that in this caſe a mandamus was not proper, becaute . 
a private eſtate, and private property only that is concerned; and if no 
preſentation is made, lapſe will go to the biſhop as in all other ales”. OO ors, ol 
And there never was a mandamus to a patron to preſent : Beſides, hers VVVVV e 
the party injured has a viſitor to apply to. On the other hand it was ar- 
gued, that a mandamus goes for a ſchoolmaſter, uſher, pariſh clerk, 
ſexton. M. 1 G. 2. There was a mandamus for Dryden, to admit him 
deputy regiſter of York. This is not to nominate him, but only to 
pur the ſeal to the preſentation ; he has been nominated already. M. 

6. Mandamus to reſtore Dr Bentley to his degrees in the univerſity. = 
And this is barely a miniſterial act. The provolt f 8 
if he has, it is taken away by the act of the 33 H. 8. —— And thghe 
court granted a mandamus, that all theſe things might be determined 
on the return. But the matter went no farther: : 

Finally, in the year 1761, a like doubt aroſe in the cathedral 3 „„ - 4 
of Cheſter, upon the vacancy of two chapter livings, the dean appre- „ > 
hending that he had a negative in the caſe of preſentation by virtue of the 
local ſtarutes. But upon the opinions of a very able advocate and two 
eminent counſel againſt ſuch negative power, the dean acquieſced in af- 
fixing the chapter Teal to preſentations agreed upon by a majority of the 
body corporate. And the ſubſtance of what was obſerved by the ſaid 
learned gentlemen was this: That by the general rule of law, in 

all corporations aggregate, the a& of the major part ſhall bind the 
whole; for it is ſaid, ub; major pars, ibi totum. And this rule of law 
leems to be recognized, not only in the preamble, but alſo in the body 
of the act of the 33 H. 8. But, tho' the law was fo in the caſe of cor- 
porations aggregate; yet, as in thoſe corporations there is generally a 

chief member of the corporation, as dean and chapter, maſter and fel. 
lows, mayor and commonalty, — the conſent of the head member has by 
many local ſtatutes been made neceſſary to corporate acts. Hence it was 
found requiſite, in order to prevent confuſion, by an act of parliament _ 
to abrogate all private local ſtatutes, in every ſuch corporate body, which 
were contrary to the ſaid rule of the common law. And therefore this 
act declares, „that every rule or ſtatute, made or to be made, whereby 
any grant, leaſe, gift, or cleftion by the majority of a corporation 
* ſhould be let or hindred, ſhall be abſolutely void and of no effect.“ 
And therefore it ſeemeth, as a preſentation to a living is in the nature of 
a gift or grant, that in the gift of it by a corporate aggregate body the 
major number muſt bind the leſſer by this act; otherwiſe, differences in 
The body could never 7 be determined; nor could ny corporate 525 be 
ORC 
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done, but what were approved of by the dean; nor could any preſenta. 
tions be made effectual but by his concurrence z but every living mot 


the caſe of the dean and canons of Windſor in the year 1693, Fre; 
argued to include it. A preſentation to a living, compleate d by inſtitu. 


lature; and conſequently, it {cemeth that the preſentation of a cler 10 


rity, and that the dean cannot ſet up any negative or neccliary voie t9 
let or hinder the act of profentation. by the mayor part from having it 


ſtatute of the 33 H, 8. but alſo to the ancient canon law, winch clearly 
determineth, that clections ſhall be made by the major et ſenior pars, 


by the cor poration. ought to be done by the conſent of the major num— 


ks of 1.2, there ought to be 7 to make a chapter; but the act ot t 


cr the dean and prebendaries that are reſident at the time when, the leate | 
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lapſe, if he does not approve of the prelentee And it ſeems to have 
been determined, that this act did extend to preſentations to livings, in 
504. It is true, the word preſentation 1 is not inſerted in the act; but the 
reaſon and intent of the law comprehends it, and the word grant way be 


tion and induction, is the grant of an avoidancc, and makes a jegal ite 
to the incumbent in the church. So that the above ſtatute of this catl 
dral church ſeemeth to be abrogated and annulled by the act of the 


Ur 


a majority of the dean and chapter taken collectively wWill bind the min | 


full effect. 

Unto all which it may be added, that the rule for the necc Cry of 2 
majority of the whole body to be conſenting, is not only agrecable 
the common law, and (as it ſeemeth) to the declaration of the one 0 


that is, by a majority of legal votes (as 15 befor re ſet forth at large un- 


der the title Cathedzals. „ — 


Note, the caſe abovementioned, in Freem. 504. is this: E. 169 93. He 
card and Somany. In a trial at bar for the parſonage of Haſel y in the 
county of Oxford, the church being in the preſentation of the dean 
and canons of Windſor; where there are 12 Canons. "Rin the dean, 
which in all make up 13 of the corporation; it was held, 1. I hat Prin 
facie in all acts done by the corporation, the major number ak bind the 
Tefter, or ele differences could never bo determined. 2. That acts done 


— © 


ber, or elfe t] hey are not valid; and therefore where the corporation | con. 


major number of thoſe 7 18 binding to the corporation. But if the anci- 
ent ut age hath been, that acts have been done from time to time by the 
major number of tho that are preſent, altho' they are but 3 or 43 l. 
. wa be then intended that this was part of their conſtitution. At the | be . 
Pint ing, and fo what is done by them ſhall be binding to the rell, 


and if it were othe1 wie, it would void a multitude of. leaſes : for it 13 
the common pra tice in moſt Places to ſeal leaſes by the major number 


Was 1 nade, 
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1. T ke word dean! is alſo applied to divers that are the chief of certain Dean; wick 
veculiar churches or chapels; as the dean of his majeſty's chapel royal, out juriſcicti. : N 
ind the dean of the chapel of St. George at Windſor; not being the heads o. 1 
of any collegiate body, nor endowed with any juriſdiction, but Sal dig. „ e 
nil 155 and honoured with the name and title. God. 52, 54. 4 
>. And as there are ſome deans without juriſdiction, ſo ther are alſo w hour „„ on 4 
5 e deans with juriſdiction, but without any chapter; as the dean of chapter. 14 
Croydon in Surrey, the dean of par in Suſſex, the dean of ee in 
Ellex, and many others. God. 52. 1 05 
Altho' the biſhop of Chicheſter doth admit che dean of the exempt Dean of Pat 
fc ction of Battel within that dioceſe, and doth commit to him the del. 
cure and juriſdiction of that church; vet the patron thereof is to zt icui 
and 5#duf7 him, and the patrons accordingly have given the deans inſt 58 
tion and induction for ſome hundreds of years, and without quettion ſuch 
inſtitution and induction is good: but this deanry was originally given te - 
the incumbent as a donative only by the patron, and the biſhop aumits-: | el 
or approves of the patron's preſentee, and commuts to him the cure and FF é 
juriſdiction, by compoſition only. Wal. c. 15. . 
4. The dean of the Arches, is the judge K. the court of ka dcs. 5 5 Dean of the 
called of Bow-church in London, by reaſon of the ſtecple or clockier Acres. 
thereof raiſed at the top with ſtone pillars in faſhion like a 6c bent arch. 
wiſe; in which church this court was ever wont to be held, being the 
chief and moſt ancient court and conſiſtory of the juriſdiction. of the 
archbiſhop of Canterbury which pariſh of Bow, together with twelve 
others in London, whereof Bow is the chief, are within the peculiar ju- 
| riſdiftion of the ſaid archbiſhop in {ſpiritual cauſes, and exempted out of 
| biſhop of London's juriſdiction. God. 100. 
Ang it is ſuppoſed that he was originally ſtyled dean of this court, by 
reaſon of his ſubſtitution to the archbiſhop's official, when he was employ. 
ed abroad in foreign embaſſies z whereby both theſe names or ſtyles became 
at laſt in common underſtanding, as it were, ſynonymous. God. 102. 
5. There is alſo the deanry of St. Martin le {rand 1 in London, con- Dean of St. 
cerning which Lind wood puts the queſtion, whe ther it be ſuch an eccle- Martins. 
faſtical benefice as that the incumbent thereof may incur ſuch penalties 
à other perſons beneficed may incur ? And after deep inquiries into the 
laws precedents and antiquities foreign and domeſtick, with delectable va- 
riety of great learning on both ſides argumentatively and imp artially, at 
lat doth conclude it in the affirmative. God. 53. 
6. It is ſaid, that after the death of the Joan of a free c! hapel belong- Profits 7 og 
ing to the king, the king ſhall have the profits of the deanry; for it is vacation. 
at his pleaſure, whether he will collate a new dean tö it. Gad. 57 755 — 
But, otherwiſe, by the ſtatute of the 28 H. 8. c. 11. the profits of all 
ſpiritual promotions benefices dignities or offices, interior to thoſe of arch- 
viſhops and biſhops, ſhall go to the ſucceſſor, tow ards the payment of his 
Arſt as." 2 
VI. Of 
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| Antiquity of 
the office of 
| rural deans, 


Deans and chapters, 


Ds of rural deans. 


x: The office of rural deans was not unknown to our Saxon anceſtor; 
For in one of the laws aſcribed to Edward the confeſſor, it is provided. 
that of eight pounds penalty for breach of the king's peace, the king 


| ſhall have an hundred ſhillings; the earl of the county fifty ſhillings, Y 
and de dean of the biſhop in whoſe deanry the peace was broken, the other | 


ten: which words can be applied only to the office of rural deans, y- 


_ cording to the reſpective diſtricts which they had in the e of every 


A pportioning | 


_ the diftrict of 
| rural deans. 


dioceſe. Ken. Par. Ant. 633. 


2. The exerciſe of juriſdiction in the church by carrianchs; primates, 
and metropolitans, was e in conformity to the like lubordinz- 


tions in the ſtate. Gib/. 97 


In like manner the Rel within thts realm Ga to have been RY 


vided into archdeaconries and rural deanries, in order to make them 


correſpond to the like diviſion of the kingdom into counties and hun- 


dreds. Hence it came to paſs, that the archdeacons, whoſe courts were 


to anſwer to thoſe of the county, had the county uſually for their diſtrict, 


and took their titles from the diſtrict in which they acted ; and the names 


of the rural deanries ſeem to be taken from the hundreds, and were at 


firſt, and generally are now the ſame. 1 Warner's Eccl. Hiſt. 27 
And as in the ſtate, every hundred was at firſt divided” into ten 


tithings or friborghs, and every tithing was made up of ten families ; 


both which kept their original names, "notwithſtanding the increaſe of 
' villages and people: fo, in the church, the name of deanry ſtill conti- 
: nued, notwithſtanding the increaſe of perſons and churches. And theſe 


diſtricts from time to time have been contracted or inlarged at the diſcre- 


tion of the biſhop. Tho? ſome deanries do ſtill retain the primitive allot 


ment of ten churches, eſpecially in Wales, where the moſt ancient uſages | 


do continue. In the dioceſe of St. Aſaph, the deanries of Bromfield and 
Lale and of Kidwen; in the dioceſe of Bangor, the deanries of Llin 


and of Llivon ; in the dioceſe of Landaff, the deanry of Uſk; in that 


of St. David's, the deanry of Emlin, — 


ten pariſh churches. And ſeveral other ee that upon their new di- 
viſion were made up of two conjoined, or three contracted into two 0r 


have the preciſe Rüber of 


one, do now contain the number of fifteen, twenty, or thirty churches, 


according to the diviſion ſo made: As for inſtance, the deanry of Bur- 


Appointment 


ceſter in the dioceſe of Oxford, is made up of thirty one pariſh churches; 


out of which the church of Ambroſden being excepted (as before the 
reformation being in the deanry of Codeſdon), the remaining thirty «0 
expreſsly anſwer the three diſtinct deanries of Curtlington, Iſlip, and 
Burceſter, of which the two. former were annexed to the latter. Ken, | 
634. Gibſ. 971. 


3. And as in the aforeſaid law of king Edward 3 confeſſor, the 


of rural deaus. rural dean is there called the dean of the biſhop, ſo without doubt he * 
BY appointed by the bihop, to have the inſpection of clergy and people 


3 within 


Oeaus and chapters. 


Mithin the diſtrict in which he was incumbent, under him, and him alon e; 
in like manner, as the archipreſbyter at the epiſcopal ſee, was one of the 
f 


Py 


the conceſſion of the biſhops, the cathedral arciupr Byter or dean be- 
came elective, and being choſen by the college of pr -ſbyt rs, Or the chap- 
ter, was only confirmed by the. biſhop; lo, after that tlie archdeacon, 
| op. 
juriſdiction, he became of couric A ſharcr in the apo! ntment of rural 
_ deans. Gib. 971. 

4. The proper authority and juriſdiction of rural deans, perhaps m ay 
be beſt underſtood, from the oath of office which in ſome dioceles was 


anciently adminiſtred to them; which was this: I A. B. do ſwear, 
« deanry of D. Firſt, I will diligently and faithf\ Illy execute, or cauſe 


„ my lord biſhop of B. or his officers or minifters by his authority. 
Item, I will give diligent attendance, by my {ſelf or my deputy, at 
«every. Col aliftory court; to be holden by the ſald reverend father in 


560 
«© be directed. Item, I will from time to time, during my ſaid office, 
.-: CC 
father in god, or his chancellor, of all the names of all ſuch pert 
10 


defamed, or vehemently ſuſpected of any ſuch crime or. offence, as 15 


to be puniſhed or retormed by the authority of the ſaid court. Item, 
I will diligently inquire, and true information give, of all ſuch perſons 


ce 
(0 
ee 


64 have proved the: will of the teſtator, or taken letters of acminiſtration 


e of tlie 3 inteſtates. Item, I will be obedient to the right re- 
verend father in god J. biſhop of B. and his chancellor, in all honeſt 


and lawful PRs ds; neither will I attempt, do, or procure to be 


00 
cc 
00 


tion, but will preſerve and maintain the tame to the uttermoit of my 


5 e To God, Append. 6, 72. 


From whence it appears, char beſides : their duty Concern ng the exc- 


manners of the clergy and people within their diſtrict, and to report the 
fame to the biſhop: to which end, that they might have knowledge of the 
ſtate and condition of their reſpective deanrics, they had a Ee to 
Convene rural chapters. G74. 9/3. 

Which chapters were made up of all the inſtituted clergy, or the 
curates as proxies of them, and the dean as preſident or NY en 
Theſe were convened either upon more frequent and ordinary occafion-, 
Or at more ſolemn [caſons for the greater and more. WEI ghty affairs. 1 hoſe 


diligently 1 inquire, and” true information give unto the ſaid reverend 


cution of the biſhop's proceſſes, their office was, to inſpect the lives and 


Vor. J. . P P D e 24: 


college of preſbyters, appointed at the pleature of the bit! 0p, WHO in 
his abſence might preſide over them, and under him have: 0 Set care 
of all matters relating to the church. But as in process of time, by 


by the like conceſſions, became a ſharer in the adiminilLcation of epilcopal 


Their oath 


of: Olkce.:: 


« diligently and faithfully to execute the office of dean rural within the 


* to be executed, all ſuch proceſſes as ſhall be directed unto me from 


e god, or his chancellor, as well to return ſuch proceſſo s as ſhall be by 
me or my deputy executed; as allo to receive others, then unto me 0 


within the ſaid deanry of D. as ſhall be openly and Ppublickly noted an ad 


and their names, as do adminiſter any dead mens goods, before they 


done or attempted, any thing that ſhall be prejudicial to his juriſdic- 


11 
1 
rurabeh: 
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$4 ' Deans and chapters. 

of the former ſort were held at firſt every three weeks, in imitation of 

the courts baron, which run generally 1 in this form, from three weeks to 

three weeks: bur afterwards they were moit commonly held once , 

nt at the beginning of the month, and were for this reaſon le 

Kale der or monthly meetings. But their more ſolemn and princip« + 

Ch Apters Were | aſſembled once a quarter, in which there was to be a more 

full houſe, and matters of greater import were to be here alone tran”. 

acted. All reftors and vicars or their capellanes, were bound to attend 

theſe chapters, and to bring information of all irregularities committes 

in their reſpective pariſbes. If the deans were by fickneſs or urgent bu. 

ſineſs detained from their appearing and preſiding in ſuch con HO 

they had power t© conſtitute their ſubdeans or vicegerents. The place 

of h olding theſe chapters was at firſt in any one church within the diſtrict, 

where the miniſter of the place was to procure for, that is, to entertain 
the dean and his immediate officers. But becauſe im pariſhes that v. ere 

Imall and unfrequented, there was no ft accommodation to be had for % 

- areat. a concourſe of people; therefore in a council at London under 

a:chbiſhop Stratford, in the year 1342, it was ordained, that ſuch chap- 
ters ſhould not be held in any obſcure vilage, but in the larger or more 

eminent pariſhes. Ken. 639, "Py Rn pt = 

And one fp xecial reaſon why they ſeem to have been ere in this 

realm after the manner of the courts baron is, becauſe we find nothin g of 


2 
rural chapters in the ancient canon law Gilſ 973 
In purſuance of which inſtitution of holding a chapters, and of the 


Office of rural deens in infpecting the manners ef clergy and people, and] 
xecuting the biſhop” s proceſſes for the reformation thereof, we find a 
conſtitu don 0 arehbiſhop Peccham, by which it is required, that 7he 
reſts, ou every ſeuddy immediately follotving the holding of the Tur al. echter, 
! expound to the people the ſentences of excommunication. _ . 
A nd in theſe chapters continually prehded the rural deans, until that 
Orho the pope 's legate required the archdeacons to be frequently Piefent. 

at 4 them ; Who bei ng be to the rural deans, did in effect take the 

| 25 cſidency out of their hands: inſomuch that in Edward the fits 9 8 

John of Athon gives. this account of it; © Rural chapters,” ſays he 

* at this da y. Are 0! den by the archdeacon's officials, and ſometimes - 

the rural deans.” From which conſtitution of Otho, we may date 

tie decay of rural chapters ; not only as it was a Gifcouragemen to ths 

rärel dean, whole pecu] iar care the holding of them had been; but al! 

"as it was natural for the archdeacon and his official, to raw 3 — rad 0 © 

54s had been uſually tranſacted there, to their own  vaſitarion, or 4: 

it is ſited in a conſtutution of atchbilnop Langton, to their Own LE | 

Git. 973. 3 8 

"Their attefd. 6. And this office of mf eating and reporting the manners of the clergy 
ance at the and pecple 5 the n deans neceſſary attendants on the epiſcoPps! 
Ae S WH tyned or-ponerai s ihtation, which was held for the ſame end of inſpeRting: 
bo in order to reformation, In I HA, ſynocls (or general viſitation of the whole 


dioceſe by the biſhop, „ the rural dcans v Were, the, landing repreſentatives 
of 


7 


of the reſt of the Hey; and were there to deliver man of abuſe; i | 
committed within their knowledge, and to propoſe and conſult the beft VV 1 
methods of reformation, For the ancient epiſcopal ſynods (which were. = | 
commonly held once a year) were compoſed of the biſhop as preſident, 
and the deans-cathedral or archipreſbyters in the name of their r collegtatc fe 
body of preſbyters or prieſts, and the archdeacons as deputies of the 1n- 
ferior order of deacons, and the urban and rur al deans in the n: me Try 
the pariſh miniſters. within their diviſion; who were to have their e 
pences allowed to them according to the time of their artendanee, by 
| thoſe whom they repreſented, as the practice obtained for the repretenta- 
tives of the people in the civil ſynods or parliament. But this part of 
their duty, which related to the information of ſcandals and. offences, 
in progreſs of time devolved upon the churchwardens; and their other 
office of being convened to fit members of provincial and epiſcopal {i - 
nods, was transferred to two proctors or repreſentatives of the parochial | 
clergy in every dioceſe to aſſemble in convocation, where the cathedral 
deans and archdeacons ſtill keep their ancient right, whillt the rural deans | 
have given place to an election of two only for ev ery diocele, | initcad of 
one by ſtanding place for every deanry. Ken. 648, 649. 
. And albeit their office at firſt might be merely inſpection, yet by Fhcir judicial 
degrees they became poſlelied of a power to judge and determine 11 * ave 4 DLNEF au 
ſmaller matters; and the reſt they were to IEP to their eccleſiaſtical © korn, ond 85 
ſuperiors. Gi. 9 99 e 55 ED 
And by ſpecial delegation they had occaſionally committed ta them = 

the probate of wills, and granting adminiſtration of the goods of perſons 
inteſtate , ag Ou ſtody of vacant benefices, and granting "inftitucions ank 
inductioas; d ſometimes the deciſions of teſtamentary cauſes, and of 
matrimonial ca, and watters of divorce. Of which there appear ſome 
footſteps in one of the legantine conſtitutions of Otho; by which it is 
enjoined, that the dean rural ſhall not thereafter intermeddle with the 
cognizance of matrimonial cauſes: and by another conſtitution of the 
fame legate, he is commanded to have an authentic ſeal: All which ſhew „ 
that ancicntly there was ſomewhat of juriſdiction intrufted with them. 
Ken. 641... 4. 647. Gibſ. 972. God. ene . 25 
And before their declining ſtate, they were ſometimes made a Fe of 

chorepiſcops, or rural biſhops; being comm! ioned by the dioceſan to exer- 
ciſe epiſcopal juriſdiction, for che profits Whercof they paid an annual 
rent: but as the primitive chorepiſcopi had their authority reſtrained by 
lome. councils, and their very office by degrees aboliſhed, fo this dele- 
gation of the like privileges to rural deans, as a burden and fcandal to 
the church, was inhibited by pope Alexander the third, and the inet 
of Tours. Ken. 639. | oo 5 
8. This office hath been always of a temporary nature; and is s CXpreSly Their t 
declared ſo to be both by Lindwood and John de Athon. And this was! ooancE ir. der 
the reaſon why the ſeals which they had for the due return of ct Ye 
tions, and tor the diſpatch of ſuch buſineſs as they ſhould be ettploved 
Pin 8 = ec ICT 
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Their diſuſe. 


85 ſtatute. 


diction, the name of the perſon alſo) engraven in it. Gi. 972, 
have been more ſolemn than elſewhere, and their continuance perpetual - 
for whilft that ſee was vacant, in the time of archbiſhop Witleſey, ſcvcral 


rural deans there were collated, whereas in other places they are only ſaid 
to be admitted; and in an ancient metropolitical viſitation of the fame 


church, the juriſdiction of rural deans in this ifland declined almoſt to 
nothing. And at the reformation, in the publick acts of our reformers, 
no order was taken for the reſtoration of this part of the govern ment of 


ground for want of confirmation by the legiſlative power. So that theſe. 


for the ſupport of this office, but only i in the provincial ſynod of con- 
that the archdeacon When he hath Bnjſhed his viſitation, ſhall fionii\ 

to the biſhop what clergymen he hath found in every deanry ſo wel 
the biſhop may chuſe ſuch as he will have to be rural deans.” But 


this is rather a permiſſion, than a poſitive command, for the continuance 


viſters to aſſiſt in diſpenſing the laws and diſcipline of our refornicd 
church; and it doth imply, that when they are deputed by the biſhop, 


ſaid office before the reformation. The little remains of this dignity and 


Deans and chapters, 
about, had only the name of the office (and not, as other ſeals of juriſ. 


Burt in the dioceie of Norwich, the admiſſion of rural deans ſeems to 


GL, 


8 Za firſt in ey cry. deanry is ſuch an one perpetual dean, 
Gibl. 
Ane Fab faveral: of t 10 deans of e may have pr. ung origi. 
nally from rural deans. 5 
9. Finally; By the preſcription and pow er of the archdeacons and BT 
officials, it happened, that in the next age before the refor mation of ou 


the church. In the reformatio legum this was provided for, but fell to the 


rural officers in ſome dcanries have become extinct, in others have only a 
name and ſhadow left. Nor do we find any expreſs care further taken 


vocation held at London, Apr. 3. 1571, by which it was ordained, 


* endowed with learning and judgment, as to be worthy to inſtruct the 
people in ſermons, and to rule and preſide over others: out of theſe 


of that office: however, it proves that rural deans were thought fit wi- 


hey may exert all that power which by canon and cuſtom reſided in tne 


juriſt diction depend now on the cuſtom of places, and the pleature of d10- 
ccſans. hen. 6525 653. God. Append, 7. 


Dedication of churches. See Church. 


3efamation. 


a -þ 
BY the ſtature of Circumſpecte agatis, 13 Ed. 1. ft. 4. In cat? Y 
acfamation, it hath been granted already, that it fhall be tt ied i 
ſpiritual cout 45 When inoney is nol demanded, but a thing done for puis 28 one 
3 dl 

5 | | 


> 
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if / 7 47. In which caſe, the ſpiritual judge I bare port er ts 185 OE 
notwithſtanding the king's prohibition. 5 rs 
It hath been granted already] By this it appeareth ( ( faith lord Cole) that 


the cognizance of defamation was granted by act of parliament; for e 
wile it could not be granted. 2 2 492 


When money is not demanded] F. or in this caſe, tis that 18 ed can- 
not ſue there for amends or damages; ; but only for correction of the ſin, 
pro JON animæ. 2 Inſt, 492. 


And by he ſtatute of Articuli cleri, 9 Ed. og Aeris, . 

| prelates ſhall correct, the king's prohibition nowith en firft Twjeining a . 

| penance corporal, which if the offender will redeem, the prelate indy #7 ehh Te- 

| ceive the money, tho” the king's prohibition be fhewed. = | DR 

2, But to bring offences W vichin tne! e ſtatutes, FORT OO have theſe Not for wa 

following incident: . dꝛers tempotel, 
As, rſt, the defamation muſt not be 705 matters te mporal. „„ 8 

| Thus if a man be called lief, or ſraytor; if one be ſued for fy ich f flan- 

| Cer in the eccleſiaſtical court, a prohibition ker H. God. 516. OO 

So if one call a man a perjured perton ; he muſt take his remedy lor it 15 

at the common law. 2 Inf. 49 3. ET 

M. 22 JI. 8. A ſuit was in the ſpiritual court, 75 r. calling one a fo; fe 

nave; and a prohibition was grat nted : for knave originally was no word 

of reproach, but 1 a man ſervant, and a knave child a man ch ita, 

2 {ift. 493. For a Ibeit theſe words do not imply any offence of which the 

temporal law taketh cognizance, yet being alſo not of ſpiritual cogni- 

dance, the temporal courts will grant a prohtbition, that the ecclefiattcal | 
courts may not exceed their juriſdiction, „ 

In like manner a ſuit being commenced, for calling the pla intiff 

dean; a prohibition was grantc d, 35 reaſon of the uncertaint ty of that 

word. God. 517. 

E. 9 V. Braithwaite and Me 1H hews. Mathews lthelled 1 

taal court againſt Braithwaite, for having ſaid Matthews is a 7 ue 2 5 

cheating rogue, and Reps rogue ee "Ang a pro mor ion W 

granted. 1 Raym. 2 12. 1 

M. 10 . A libel was preferred a aga inſt a m an in che in el <eriee 

for ſaying to another, T hou art an impuden t brazenfaced Beelzebub i And 

: prohibition Was granted. L. Raym. 297.2 alt. Gg. . 

3. Nor muſt the defamation be, for matters ſpiritua! mixed with Nor for mat- 

| h poral | e | ders pirwont 

Thus, E. 11 V. A libel was perferred it in the eccleſiaſtical court for 0 5 

candalous words, viz. You are a damned bitch, whore, 2 K whore, 2 

and if you have not the itch, vou Raue lc pox. And it was m. ved 

tor a prohibition, becauſe an action lies ac co! nmon law. And in dif- 

ie rence was taken where the word pox is joined with other words, 10 

dat it cannot be undderſto⸗ but of th e french pox, there the action lics. 

And by Holt chief juſtice : : The joining it with the word whore, will 
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tual matters 
Only. 


Defamation, 


make ir to be 4 of the french pox, which is actionable; and 
he cited a caſe where the words were, He got the pox by a yellow haired 


wench in Moorfickls, and they were held actionable. And a Protubition 
was. granted. I. Raym. 8 | | 

11.10 C. 2. Legate and I right. It was moved for a prokibicio 0 
the {piritual court of Norwich, in a uit pending there for defarnanion, 
The words were, You are an old rogue, and a hie, and I will prove. 


vou fo, and an old -whoring rogue, and a baſtard- getting old rogue: It 


was allowed, that the latter words were of ſpiritual cognizance; but as 
the firſt was temporal, a prohibition will lie for the Whole. And a rule 
was made to ſhew cauſe. On ſhewing cauſe, it was alledged that theſe. 
words were not of a temporal nature : ſufficient to ground | a prohibition, 
Burt the court held the CONFACY's and accordingly the rulc was made 
abſolute. 2 Jur. Eccl. 21.5. . 5 
4. But to intitle che ſpiritual court to juriſdietion, 1 efamabon 
mult be for matters merely ſpiritual. . 5 
Thus in the caſe of Smith and Hood, M. 5 V. Libel in t the {pirituel 
court for theſe words, You are a rogue, aſa, ceboremeſter, and ton of 
a perjured affidavit bitch. A prohibition was moved for; and all the 
words being waived but the word whoremoſter (none of them being ſuc! 
as an action may be brought for at the common law), it was urped 
that is only a word of heat, and that words of pafſion are not detamatory, 


but regarded by the hcarers no more than the words of one non-con Os 


mentis or nad. But by Holt chief i juſtice; Io ſay whoremaſter of 
man, is the ſame with whore of a woman, which is an eccleſiaftca 
Nlander. 2 Salk. 692. 

IH. ꝙ Car. Gobbel's cafe. A prohibition was Re to lay © a ſuit in 
the ſpiritual court for defamation, in ſpeaking theſe words, He 1s à cac- 
koldly 3 nabe; and a precedent. was cited, that for ſaying, he is a oe e; 


and a cheating knave, ſuit being in the ſpiritual court, a prohibition was 
granted upon good adviſement. But the court faid, that precedent 15 


not like to this caſe; for there w as not any offence whetewith the ſpiri- 


tual court ought to meddle; but in this caſe, for theſe words, it is pro- 


perly to be examined and Panne chere. And 4. prohibition was denied. 


o. Car. 339. 


n *erguſon and Cuthbert... A prohibition was moved to 4 
ſuit in the ſpiritual court, for calling a woman Jill and ſtrumpet, and Jay- 
ing he would cut his wWife's legs off if ſhe was ſuch a ſtrumpet: And 
denied ; for, by the court, they are a charge of INCONTINENCE; and the 


lignification of them well known. Str. 823. 


T. 40 Eliz. Pollard and Armfhaw. Pollard and his wife B58 an 
action againſt Armſhaw for theſe words, Thou art a whore, for J. 8. 


 eoldſmith, hath the uſe of thy body, and a cart is too good for thee. 


By the court, The words are of ſpiritual cognizance only, and the acti- 


on v wa not he. Goulaſb. 172. God. 519. 


3 An. Graves and Blanchet. An action was brought for theſe worts, 


| She is a e and had a baſtard by her father's apprentice, An a 


5 judg- 


Dekamatton. „„ — 479 
ug ment was arreſted. The court aid they could not overthrow ſo 
many authorities. The reaſon of the law is, that fornication is a ſpiri- 
| wal offence 3 and no action lay at the common law for what the com- | 1 
mon law took no notice of, without ſpecial damage. 2 Salk. i RC PR 
E. 4 An. Auberry and Barten. A woman libelled againſt another VVV 14 
133 ſpiritual court, for theſe words, You are a trandy- noſed whore, yon 5 
fink of brandy. And a prohibition was moved for, becauſe they were. © 
words of heat, and did rather charge the defendant with intemperance 
than incontinency. But by Holt chief juſtice, Prohibition hath been 
| _ in hke caſes forty mes. And A prohibn tion Was denied. I. „„ — 
It 7 555  Hellingſhead's caſe. Holl ingſhead FOLD a -irohibitien; % 3 ͤ — 
ay a ſuit in the ſpiritual court for defamation, for ſpeaking theſe w ords, „ CO "| 
Thou art a bawd, and I will prove thee a bawd. And becauſe theſe are 
words properly determinable in the ſpiritual court, and for which no Ac 
ton lies at the common lau, the prohibition was denicd. But for ar- 
ing, Thou keepeſt an houſe of bawdry, this being matter determinabie —- | 
at the common law! by indictment, ſuit thall not be in ech piritual court. 1 0 
(ro, Car. 22. | | 2 | . | 
So in the caſe of Loc Ley and Dangerfeetd, . 12 © : Tibet in the | Es 
| ritual court for theſe words, You are a bacod. And upon motic 5 jj; 
| prohibition, caſes were cited to prove, that an action would lie P. ut. th e ; 
court, upon conſideration diſchar ged the rule; for it is not 4 ch large of. 2 
kerping a 0aWiy houſe, which | is puniſhable as a tempor? U oflence; an Aki 
on will lie for theſe worde, but for the Word, bawd only it. will not 3 
that being perh aps ng More than à folic tation 01 chaſtity „„ 
n „ „ N 1 
5. 35 - Ekz. Dot Vic and Gardiner. An 400 ion upon the caſe for lan- I a a 
r, was brought by Anne Davies againſt j John Gardiner: That whereas an action at 
mere WAS A communication of a m arriage 0 De had, betwec n the plaint IF a will e fe N 
and one Anthony Elcock ; the defendant, to the intent to hinder the ſaid g wh 1 8 
m ae ſaid and publiſhed, that there was a grocer in Lon don that did Per 
get her with child, and that ſhe had 2 child by the faid grocer ; whereby 
ſhe loſt her marriage. To which the defendant pleaded not titty and. 
was found guilty at the alſizes at Ayl ſbury, to tl ie damages of 200 
marks, And now. it was alledged in ae of judgment, that this matter 
appeareth to be mere ly piritual, and-therefore not abs: at the 
common law, but to be proſecuted in the ſpiritual court. But by the 
court, The action lies here; for a „omen not married cannot by intend- 
ment have ſo great advancement as by her marriage, whereby ſhe is ſure 
of maintenance for her lite, or during her marriage, and dower aud other 
Sent which the temporal Is give by reaſon of her marriage: and 
therefore by this llander he is greatly prejudiced in that which is to be 
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der 
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r temporal advancement 70 r WB GH it is reaſon to give ter remedy by 
way of action at the common law. Pop b. 36. 

J. 9 Car. Penſon and Gecday. Action upon the. caſe: Whereas he 
epeth an alſchouſe Icenied by the Juſtices, a the defendant to Icandatig 


her 
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Words ſpoken 7. II. 13 W. Johnſon and Bewick, A rite was e for a prohibi 
in London. tion to be granted, unleſs cauſe ſnewed, to the conſiſtory court of the 


ol of judgment, That theſ words are not a&tionable. Bur it Wi 
agreed, tar k. or ſaying one is a bawd and keeps a baw dy houſe, an acki: 
On lieth; becauſe it is a tel 5 offence, for which the common lay ine 


againft another for calling him baſtard; a prohibition ſhall be granted, 
tor this tendeth to a temporal diſinheritance. 2 Roll's Abr. 292. 


t] 1e Cale, for ſaying chat the plaintiff had two baſtards, and ſhould have 
kept them, by reaſon of Wich words diſcord aroſe betwixt him and his 


fore 1t was ad; udged for the defendant. Cro. Fa. 472. 


Words ſpoken - 6. Dr. Gibſon lays, If a miniſter 1s defamed in any article relating 
ot a clergy - 
man. 


985 pulled over his 7200 And a prohibition was granted: For a part fon i 
not puniſhable in the ſpiritual court for being a knave or a blockheac, more 


Robert Lee and John Lee, for calling the prior churl's ſon, rotten churl, | 


Deka mation. 


the plaintiff's wife ſpake the e vrords to her, Hang thee, bawd: thou 


IF 


art 


wore than a bawd; thou keepeſt a houſe worle than a bawdy houſe; 
2580 thou k CPE a vwnore in thy houſe, to pull out my throat. SPM n 


715 
zot guilty 0 * | 7 was ſound for the plaintiff. It was moved in g. 


flicts puniſhment: But to "Xi one bawd, without further ſpeaking, ay 
action heth not, no more than to call one whore, ; but it 1s a Uctaniation 

puniſhable in the ſpiritual court. Cro. Car. 8 55 
So if a man who hath lands by deſcent fe 1 in the ecclefiallical. Cour 


But in the caſe of Bernard and Beale, E. 16 Ja. On an action upon 


wife, and they were likely to have been divorced; after verdict, it wa; 
moved in arreſt of judgment, that theſe words were not actionab] le, be 
cauſc he doth not thew any temporal loſs, as loſs of marriage, or the like 
and this imagination to be divorced is not to any purpoſe, for it is but 
cauſcleſs fear. And of that opinion was the whole court. And there 


the diſcharge of his miniſterial function; this is agreed by the books of 
common law, to be duly triable in the ſpiritual court. ©-Gi}- 1025. 
But in the caſe of Coxeter and Parſons, H. 10 W. Dr Parſons. libellec 


againit Coxeter in the ſpiritual court, for ſaying of him, He nad no ſenſe. 


was a dunce, and a blockhead, and he wondred that the bithop wouk 
lay his hands upon ſuch a fellow, and that he deſerved to have his gown 


than another man. And whereas it was urged, that a parſon mig; Rt - f 
deprived for want 5 learning, Holt chief juſtice faid, if that be the caſe, | 
he muſt bring his action at law; for that Was a . damage. 
2 Sal. 692. | 


i The prior of Tana fibelted i in the N court againk 


and cankered churl; and a prohibition was granted: for the words col, 
cerned no ſpiritual matter, and therefore he could not ſue for them ty 
the eccleſtaitical court; neither could he have action for chem at the con 
mon law. 2 Inft. 493. 
I. 6 G. 2. Muſgrave and Bovey. A prohibition was granted to a ſuit for 
theſe words, ſpoken by one clergyman of another: You are an old Te, 
and a raſcal, and a contemptible fellow, deſpiſed and hated by Every 
— Str. 946. | 


biſhop 


-prfantativn. 


bihop of Wincheſter, to ſtay a ſuit againſt the plaintiff by che Gefen „ 


—— — A a 


dant, for having ſaid to the defendant, Thou art'a whore ; 208 for! 
ving ſaid to the defendant's huſband, You have married an old v. - 9 
and therefore have no children; upon ſug ggeſtion of the cuſtom of I onclon to 


cart whores, and that theſe words were ſpoken | in London. And on fhewin, 


11 


cauſe againſt the rule, it Was urged, that it appeared upon the Yar 
the ſuggeſtion, that as well the pla inci as the defendant lived out of t! 


18 
Cath 


= juriſdliction of London, viz. Bewick at Bewick in Middlcſe: Xx, and John: 5 


. 


155 in the parith of St Olave's Southwark; and therefore it would be 


hard to deprive the defendant of puniſhing the plaintiff for having ſpo- 
ken theſe malicious and defamatory words, in a court where ſhe may pro 

ceed, to drive her to another court where ſhe cannot Prone, the plat 1 
tiff living out of the juriſdiction of the court. And of that opinion was 
the whole court. And Holt chief juſtice ſaid, that if in ſuch caſe a pro- 
_- kibition were granted, it would give e licence to all the mar ket worner 


. 


when they were in London, to defame their neighbours without tear or 


puniſhment. | And the rule was diſcharged. L. Ray. 711. 


7. 5 Geo. Argyle and Hunt. Libel in the ſpiritual court, for the word 
whore; which upon the face of the libel appeared to vs e been ſpoken” 


= London : and after ſentence, it was moved for a prohibition,  becaule 
the defect of juriſdiction appeared in the libel it ſelt, and the court will 
zudicially take notice of the cuſtom of London, where an action lies for 


the word Whore. By the court: The rule is, that you {nail never alledoe | 


matter out. of the libel, as a ground for a Prohibition after ſentence; bu 15 
the foundation of our granting it muſt ariſe out of the libel it ſelf in 


feck of juriſciction. And if there be a defect of juriſdiction ippearing. Th 
the libel}, then the party never comes too late; for the ſentence and all 


other proceedings are a mere nullity. But where the ſpiritual court 
hath an original juritdiction, which is to be taken from them 8 AC- 
count of ſome matter ariſing in the ſuit, as for defect of trial; there at- 


ter ſentence the party ſhall never have a prohibition, becauſe he himſelf 
bath acquieſced in their manner of trial, which is a waiver of the benefit 
of a common law trial. It is true, theſe words appear to be ſpoken in 
London ; but how doth the cuſtom of London appear to us? There is 
nothing of that in the libel; and tho' we have ſuch a private knowledge 


Of it, chat upon motion we do not put the pa ty to produce an affidavit, 


becauſe the other fide never diſputes it, yet we cannot Jud licially take 


notice of it; and if any body ſhall 1nt Giſt on an affidavit, . we mult have 


it in every caſe. It was never known, that the court judicially takes no- 


tice of private cuſtonis; but they are always ſpecially returned. In the 
caſe of Stone and Fowler, M. 9 An. there was a preſcription for the pa- 
riſhioners to repair the fences of the churchy ard; and after ſentence they 


came and ſuggeſted, that the rector was bound to thoſe repairs; and that 
the ſpiritual court, inaſmuch as the preſcription was not admitted, had 


no power to proceed : but the court held, they came too late after ſen- 
tence. Str. 18 7. 


Vol. I. 8 Q q 9 AL. 8 Ges, 
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for words Which appeared on the libel to be ſpoken in London; th. 


that the cuſtom of London extends only to the word whore; and chat 
vords which only import a woman to be ſo, are not within the cuſtom, 
But the whole court held the contrary , for prohibitions have been often 
granted where the words are tantamount. And a . was grant- 
ed, Str. 471. 


of Argyle and Hunt, tho' it e on the libel to be b in 1 London, 
. 


Matter given 


in evidence. 


riffs in their turns, and after by inqueſts procured be delivered before the Juſti- 


diftors, ſurmiſing againſt them that they have defamed them, to the great da- 


indictors in the turns only ; yet it extends as well to indictors in all other 
courts, and to all witneſſes, and to all others who have affairs in the tem- 
Poral court; and who ſhall not be therefore ſued or moleſted in the 


In what time 
the ſuit muſt 
be commen- 
. 


each other, or other ſigns of familiarity. Clarke, Tit. 118. 
words were ſpoken, and cauſeth ſuit to be conteſted in che ſame; his 
action is not taken away. Clarke, Tit. 119. 


ter: and if the jury find the damages under 40 Ny the a 4 Hall have no 
more coſis than damages, 


Dur , , 46g Ab 


the time of uttering the words; the action is taken away by the lapſe of 
the year : for in ſuch caſe, the plaintiff ſhall be ſuppoſed to have remit- 
ted the injury, at leaſt not to recall it to mind; eſpecially if the party 
defaming, and the party defamed, after uttering of the words, have 


Defamation. : 
M. 8 Ges. Vicars and Worth. The wife libelled in | the irie court, 


words were (ſpeaking to the huſband), You are a cuckoldly old rogue, 
2nd was cuckolded by a porter. And againſt a prohibition it was urged, 


7. 9 Geo. Cook and Win feld. The word per, was held to be 
within the cuſtom of London; but the defendant not coming for a prohibi- 
tion till after ſentence, the court denied a prohibition, on the authority 


85 By the 1 Ed. 3. ſt. 2. C. 11. innitied, No fait ſhall be made in the 
| ſpiritual court againft indictors: The commens do grievonſly complain, that | 
when divers perſons, as well clerks as lay people, have been indicted before ſhe- 


ces; afler their deliverance they do ſue in the ſpiritual court againſt ſuch in. 


mage of the maittors, wherefore many people of the ſhire be in fear to indif} 
fuch Fee ; the king will, that in ſuch caſe every man that feeleth himſelf 
grieved thereby, fhall have a prohibition formed i in the chancery pon bis coſe. 


Before Heri ft in their turns] Altho' the ſtatute provides expreſsly for 


court chriſtian, 12 C9; 43; 
9. Regularly, if the party defamed doth not commence an _ or-" 
cauſe of defamation, and conteſt ſuit in the ſame, within a year from 


been very familiar and converſant together, as in eating, drinking, ſaluting 


But if the defamatory words were uttered in the abſence of the plain- 
tiff, he being then perhaps in remote parts out of the kingdom; and he 
doch inſtitute the cauſe ſo ſoon as he returns, or at leaſt within a year at- 
ter his return to thoſe parts or to that pariſh in which the defamatory 


By the ſtatute of the 21 Ja. c. 16. Aclions upon the ah or Lunch "O's 
words foal be brought within two years after the words ſpoken, and not «f- 


3 10. o 


Defamation. e 455 


10. I. 9 Ja. Webb and Crok. Prohibition to "hay: a ſit i in the eccle- In wh. 
GaFical court at Norwich for defamation, and calling him whoremaſter, the d. dae 


and faying that he had a baſtard; and ſhews, that the defendant who Wy JO: 


ſues in the ſpiritual court was ſentenced for this cauſe of having 4a 
baſtard, and ordered to keep the baſtard at the ſeſſions at Norwich. 
And notwithſtanding, they would examine this again in the ſpiritual | 
court. And upon this ſuggeſtion the defendant demurred. And it was 
adjudged, that the prohibition. ſhould ftand : For being ſentenced to be 
the reputed father by the juſtices of the peace, which is by the autho- 
rity of the ſtatute law; it cannot now be impeached. in the ſpiritual 
court, nor elſewhere; and all are concluded to lay the OAT: until it 
be reverſed. Cro. Ja. 62 5. 
So in Cooke's caſe, E. 17 Ja. The plaintiff ſued the defendant ; in court 
chriſtian, for calling him a baſtard-maker ; and the defendant juſtified, | 
becauſe he was proved to be ſuch before two juſtices of the peace, ac- 
cording to the ſtatute of the 18 Eliz. which plea the judges in the court 
chriſtian. refuſed : W herefore a Prohibition was awarded. 2 Roll. | T7 
Kep. $25. 1 | : 1 85 15 | 
11. If any perſon i 18 called to anſwer in a cauſe of 5 if the Gil whoa” Fe 85 
plaintiff hath alſo defamed the defendant, the defendant may in the very there are au. 
lame cauſe re-convene the plaintiff, that is, he may give a libel in bal GelamB-- 
preſence of the plaintiff and his proctor, tho' no citation was firſt taken Moy 
out againſt him. Bur in theſe caſes of re-convention, the parties muſt 
proceed together in the conteſting of ſuit, in defiring one and the ſame 
term probatory, in the production of witneſſes, in the concluſion, and 
in the pronouncing of ſentence ; and ſo on in all things, unto the end 
of the ſuit. And if defamatory words, mentioned in the libel, are mu- 
tually proved, a mutual compenſation 1 is to be made, both as to the 
penance and the charges; that is, there ought to be no penance in- 
joined, nor any condemnation in charges on either part. But it is other- . 
wiſe, where two ſeparate cauſes of defamation are commenced. And 
note, that in cauſes of re- convention, tho' a compenſation may be made 
between the parties, yet ſeeing defamers are by law to be corrected; the 
judge may, if he N correct theſe defamers ex mero officio at his 
pleaſure. Clarke, Tit. 13 5 5 
ia M. ibn. 3 and Mawr. The wit libelled i in the ſpiritual Huſh: ne ag 
| Court for calling her whore, and there being proceedings likewiſe for de- wn 1 7 
famation againſt her by the other, the two huſbands enter into an agree- - 
ment to ſtay proceedings on both ſides; and upon one of the FER od 
Ing on, the huſband moved for a prohibition : But it was denied or, 
by the court, The ſuit is by the wife to recover her fame, and it ! is not 
in the power of the huſband to reſtrain her. Sr. 576. | 
13. But if a feme covert ſue in the ſpiritual court, and recover coſls, But he may 
if the huſband releaſe them, the wife is barred. For ſince the huſband tele e the 
is liable to the charges of the ſuit expended by the wife, he ſhall have the colts. 
coſts in recompence ; beſides that, the wife cannot have a chattel inte- 
reſt excluſive of ner huſband. But if the huſband dies, the wie ſhall 


Qqq 2 5 „ =" have 


484 


Gontence and 


E::CCUUEB, 


Dekamation. 


have them, becau fe they were a thing in action; and they ſhall not go to. 
the executors of her 8 888 C hambe: lain and art das U. 7 77 


I. R ay M. 74. 
1 1. 1 he puniſhment of 8 ation, 15 penance to be imjoin ned at 8 


cret 

Aochen ch, in the pi er of the offender or Of his Proct tor, the manner in 
Which the Penance ſhall be Pesto, And if the party is preſent, 
He 4 15 admoniſned by the |} judge (otherwile a roonition iſiueth againſt him 


F fea al), to take out of the regiltry of the court a ſchedule of his pe- 
Hance, 0 to perform the fame according to the form of the 18 d ich edule, 


and to make certificate of the 6 ue performa ace thereof on or before ſuch 


court day as ſhall be appointed, and allo to pay the coſts taxed Within a 


ume Jimi ited,” ON pal or excommunication. 1 Ought. 391, 2 ; 


Ik the words were ſpoken in a publick place, then the penance is uſu. 
ally injoined to be done publickly, as in the church of the pariſh where 


the perion. defamed dwelleth, in time of divine ſervice, in the e preſence 


of the perſon defamed (if he has a mind to be prelent), but not cover- 
ed with a linen garment as in cauſes of correction. But if the words 


were ſpoken in a private place, then the penance is done in the houſe 
P | 1 


of the perſon defamed, or of the miniſter, « or of fome other honeſt neigh 


Ber Onght. 392. | | 5 

And the form of words uſually 13 this: The 1 pub ick ly pro- 
nounccs, that by ſuch and ſuch words (as are ſet forth in th e {en ite! nee 
oO have been ſpoken by him) he hath defamed the. plaintiff 3. and th ere 


| 1755 that he bes 8 Parc: Ion ad forcrvenels, firſt of cod, Hcy then of the 


Party defame , for his uttering ſuch words. 1 Onght. $032, 


Deg gradg at. ion. 


ad grad: \LION-13- an ecclefiaſticat RE Eg whereby a clergyn. man is. de 
| prived of his holy orders winch formerly he had, as of pri et 
er deacon. God. Rep. 309, 
2. And by the canon law, tins may be done two wa 178: either ſur amarily. 


as by word only ; or folemnly, as by divefting the party degraded of th ole 


ornaments and rites, which were. - the enſigns of bis order or. de bee. 
Cod. ND 3 309. 

Sl. Þx ch ſolemn de Ze 
2 15 le Korth ir Unt 8 IN 


hr” 
——— 


ther with a certain number of other biſhops, ſent for- the party to £09 
before them. Ile was brought in, having on his acred robes, and ha- 


Wang in £43 hands a book, veſtel, Or other inſuum, ent or ornament appel 


tainmg 


on of the judge. And after Fs of the ſentence, the Judge | 


AR Fees was ancient] 7 perfor 3 in ahi manner, 
:th book of the decretals: If the offender was 2 
Perlen in inferior ord: _ then. the biſhop of the. dioceſe alone, 75 In 
higher orders as prieft or deacon, then the biſhop of the dioceſe toge- 


Degradation, 


ainfing; to his order, as if he were about to officiate i in his fandtion,: Then 


we take from thee, and do deprive thee of the honour of prieſthood; 
and, nan in taking away the laſt ſacerdotal veſtment, ſaying thus, Py 
the author rity of god almighty, the father, the fon, 8 the holy ghoſt, 
and of us, We do take from thee the clerical Habit, and do dei poſe, de- 
grade, defpoil, and deprive thee of all order, benefit, and privilege of. 
the CIergy. Gil}. 1066. 
4. By Can. 122. Sentence ogainſt a miniſter, of. depoRti on from the 
miniſtry, ſhall be genes by the biſhop only, with the affiſtance of 


bis chancellor and dean (if they may conveniently be had) ), and ſome of 


of the archdeacon, if he may be had conveniently, and two other at 
| fait grave rniniſters and eats to be called b Dy the biſhop, When che 
court is kept in n other Places. 1 


1 4+ 
2 elegates. 


H court of delegates is ſo called, becauf e theſe dele gates do lit. 
by force of the king? s commiſtion ander the great ſeal, upon an ap- 


entence is given in any eccleſiaſtical cauſe by the ee or his offi- 


_ 
? 


on and marine, by the order of the civil law. And ticke commiſſioners. 


| for theſe purpoſes. 4 tuft. 339. 
| a le law. concerning this court, falleth j in under the title appeal. 


Depꝛivation. 


Eprivation is an eccleſiaſtical cenſure, whereby a clergyman is deprived 
of his parſonage, vicarage, or other ſpirit tal promotion or dignity, 


che 71 publickly took away from him, one by one, the ſaid inſtruments 
and veſtments belonging to his office, ſaying, to this effect, This and this 


the prebendaries, if the court by kept near the cathedral church; or 


deal to the king in the Ci art of chancery, in che: ee Ccauſes: 1. When a 


cial, 2. When any ſentence | is given in any eccleſlaſtical ca of: in Pl ces 
xxempt.. 3. W hen a ſentence is given in the a Aal court, in ſuits ci- 


are called delegates, becauſe tbey are delegated by the King 8˙8 commiſfion : 


Ange the cauſes of ſuch deprivatiorr are Properly and naturally determi- 
nable by the ecclefiaſtical laws of this realm: But becauſe generally there 
are eſtates of frechold dependent upon theſe promotions and dignities, 
and annexed to them inſeparably, which reſt at the ſole deterniin zen of. 
Ur common law ; the courts of common law Go ſometimes inſpect and 
| "regu! ate. 
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Diepꝛivation. 


regulate the proceedings of the eccleſiaſtical courts ; and where they pro- 
cecd againſt the rules of law, they frequently prohibit them: (elpecially _ 
where ſuch ſentence for any offence is inflicted by act of parliament.) 


Di 


In all cauſes of deprivation of a perſon actually poſſeſſed of a benefice, 


theſe things muſt concur: 1. A monition or citation of the party to ap- 
pear. 2. A charge given him, to which he is to anſwer, called the libel, 
3. A competent time aſſigned for the proofs and anſwers. 4. A liberty 
for counſel to defend his cauſe, and to except againſt the proofs and wit- 
neſſes. 5. A folemn ſentence after hearing all the proofs and anſwers, 
Theſe are the fundamentals of all judicial proceedings in the eccleſiaſtical 
cCourts, in order to a deprivation. And if theſe things be not obſerved, 
the party hath juſt cauſe of appeal, and may have a remedy by a ſuperior 
court. And theſe proceedings are agreeable to the common juſtice and 
realon of mankind; becauſe the party accuſed hath the liberty of de- 
tence, and the right of appeal. 1 Sill. 323. Ahl. Parerg.,209. 


By Can. 122. Sentence againſt a miniſter, of deprivation from his liy- 


ing, ſhall be pronounced by the biſhop only, with the aſſiſtance of his 
Chancellor and dean (if they may conveniently be had), and fome of 
the prebendaries, if the court be kept near the cathedral church; or of 
the archdeacon, if he may be had conveniently, and two other at leaſt 


grave miniſters and preachers to be called by the biſhop, when the court 


1s kept in other places. 


Deriſe. See Wills, 


| Dilapidatios. 


Didier of chancels, to be repaired by lay impropriators, are 


treated of under the title Church, 


A biſhop as ſoon as he is inſtalled, and a rector or vicar as ſoon as 


he is inducted, ought to procure workmen, as carpenters, maſons, tilers, 
and others ſkilled in building, to view the dilapidations or whatſoever 
wall want repairing, and write down for what ſum a workman will or 
may rebuild or repair the ſame, and ſet their hands to the ſame for a me 


morial thereof when they ſhall be called to be witneſſes thereunto. For 


after this inſpection ſhall be made, ſuch biſhop, rector, or vicar may 


commence his ſuit for dilapidations when he pleaſeth. And ſuch work- 


men in mg ang of the action ought to prove, that ſuch decay cannot 


ſufficiently be repaired or amended for leſs than ſuch ſum, and that 
they themſelves would not do it for lefs. And that ſuch proof may be 
ſufficient ; it is requiſite, that there be two witneſſes in every particular 


Dtlapidattons. 


and not one witneſs to one kind of work only, and another to another. 


If the benefice hath been vacant for ſome time, as for three or four 
years; or if the incumbent hath not ſued for ſome time after his induc- 
tion or inſtallation, nor cauſed the dilapidations to be viewed and eftima- 


| ted; he ſhall not be intitled to recover the whole ſum eſtimated for dila- 


pidations, but conſideration ſhall be had of the time elapſed from the ceſ- 
{ation of the laſt incumbency, and a porportionable deduction made fort 
the decays which may reaſonably be ſuppoſed to have happened during 


ſuch intermediate time. Clarke, Tit. 126. 1 Ougbt. 255. 


More particularly ; concerning dilapidations, the following conſtitutions 


and ſtatutes have been made: 


" Edm. If the rector of a church at his death ſpall leave the houſes of the 
church ruinous or decayed, ſo much ſhall be deducted out of his eccleftaſtica! | 


goods as ſhall be ſufficient to repair the ſame, and to ſupply the other defects of 


the church. The ſame wwe do decree concerning thoſe vicars, who have all the 


revenues of the church, paying a moderate penſion. For inaſmuch as they are 


bound to the premiſſes, ſuch portion may well be deducted, and ought to be 
reckoned among ſt the debts. Always nevertheleſs having a reaſonable regard 
te the revenues of the church, when ſuch deduction is to be made. Lind. 


250. 


or reparation whereof pertaineth to the rector or vicar immediately. But 


otherwiſe it ſeemeth to be, of thoſe houſes the building or reparation 


whereof pertaineth to others, as of tenants and vaſſals, by virtue of the 


tenure of their lands. Id. 


So much ſhall be deducted] Either by himſelf in his laſt will and teſta- 


ment; or by the ordinary, whoſe office it is, to provide for the church's 


oo, e 


Out of bis ecclefiaftical goods] Which he hath obtained in the right of 


his church: for ſuch goods by tacit agreement are bound to the ſaid repa- 
lation. But ſuppoſe (ſaith Lindwood) he hath not eccleſiaſtical goods 
ſufficient; whether ſuch reparation ought to be made out of his patrimo- 


mal goods, hath been made a queſtion. It ſeemeth (he ſays) that if ge 


hath employed his eccleſiaſtical goods in the improving of his patrimony, 
or if by too much attention to his worldly affairs he hath neglected his 
eccleſiaſtical ; in ſuch caſe, he is bound to make ſatisfaction out of his 
patrimonial goods. Id. a e 
As fhall be ſufficient] And if there be not ſufficient, then fo far forth 
To repair the ſame] Having regard to the exigencies and quality of 


85 Tang to be repaired ; ſo as the ſame be tor neceſſity, but not for plea- 
W. wo | — a So 


Aud 


Shall leave the houſes of the church ruinous or decayed) As, the manſe 
or the rectory or vicarage; and other buildings whatſoever, the building 


488 


Olapidations: | 
And to ſu#p! ly other 45 7s of the chur 650 50 far forth as the belong to 


th ic rector or vicar to be ſuſtained. us 


Ought to be reckoned an non ft the debts] And therefore to be preferred 
before legacies; for legacies are not. to be | until the debts mall be 


firſt ſatisfied. Id. 


But albeit the law allows the payment of di lapidations before legacies, 


yet the ſame are not to be paid before other debts; for the common law 
(Sir Simon Degge ſays) Prefers che payment of debts before damages foi 


dilapidations. "Dev. P. I. c. 8. 


Othob. To the intent Zbal 2 may provide a emal W the: covet? 
neſs of divers perſons, who altho* they receive much ſubſtance from hi 


_ evurches and eolchaRical benefices, do yet neglect their houſes and other cli. 


faces, 05 as not to Preſerve them in repair, 1 17 rebuild them when ruinons cid 
fe len downs, by reaſon *obercof Gefo; mity oec. eth the ſtate of the TORTS 5 
ang many mconventences enſue : We do ordain and eſtabliſh, thai all clerks 
l tar care, decently to repair the honjes of their benefices, and biber build 
ings, as need ſhall require; wherento they Pail be earneſtly adi; omiford ty by 
their biſhops or archdeacons; and if any of them, after the monitici 1 0 
70 o or archdeacon, mr nezles? to 69 the fame for the ſpace of two mn: 


ie biſhop ſpall cauſe Lo Jae ect na to be done, at the coſts and en 


ef fich clerk, ont of th profits of lig church and Vengſce, Ly aithority lf 


his prejent 2 Ws CCl 9 75 much thei ef to be received as fall be he - 


ficient for ſuch reparation. The chancels alſo of the church they ſhall cu 


N 


to oe repaired by theſe h are bound thereunto, according as 7 above e2- 


prejjed. Alſo wwe do myuin, by atteſtation of. tbe divine Juagment, the arch- 
biſneps and biſhops and other inferior prelates, that they as Keep in re 


475 


their houſes and other edifices, by caufing Juch e to be e Mage. as bs 


* 
4 
Pal 


now to be ncedful. Athon 112. 


bl bat all clerꝶs ſpall take car A Hinder which genera 11 EXP! efion arc 


comprehended curates and prebendaries and all others ha aving any occle- 


ſiaſtical benefice whatſoever, 74. 
hereunto they ſhall be earneſtly amo bed by their 270 ep. or archive 


And this hath ee Bae been done by a general monition throughout i he 


dioceſe, or deanry. Gi/. 781. 


Shall neglect to ao the ſume for the ſpace af two months] At leaſt, to {et 


about the fame ; for it may be that ſach time ſhall by no means be {ut- 


Hcient for the finiſhing thereof. 14. 
Out of the profits of his bur dz and benefice] 80 that! it is lawful for the 


ordinary to ſequeſter the ſame, for the making of ſuch reparations. T6 


4 e Much bee . to be received] And ſold to the beſt W 1 
Id. 5 
4 2 Sufficient 2 ſuch reparation} Acconting to the diſcretion of 


the biſhop, as particular occaſions require. The general Practice = , 
42 
2 


| Dilapidations. 


I Still. 61. 


Mep ham. We FL eh, that no o inquiſitic tion to be made concerning the de- 


. ſum eftimated for the deſelis of houſes or other things belonging to ecceſiaſtica! 


Y within a competent time to be appointed by his diſcretion. Lind. 254. 


benefice. And ſuch inquiſition as aforeſaid may be made, without any 
fame of the defects preceding. And the reaſon is, becauſe it is donc, 


| fects. 1d. 


 benefice] That is, of which the beneficed perſon hath the burden and 


charge of reparation z as of the chancel, incloſures, hedges, Aicher and : 


| ſuch ] like. Id. 


5 fon himſelf, if he be living; or of his executors or adminiſtrators, it he 
be dead. Ia. | 1 85 


Unleſs it be made by credible Ark) As for anon, able and experi. 


mamatters, who are uſually joined with laymen 1 In the m ancates for ſuch | in. 
quiſitions to be made. „ 


SWOrN in form of law] That is, who ſhall ſwear, that they will truly 


have or ſhall have therein. 14. 


the party ſuing for dilapidations, either for favour, or becauſe they have 
taken the work to be done, or have had a promiſe thereof, ſhall depoſe 
ſhall be allowed to carry workmen upon the premiſſes to inſpect the di- 
— exceſſive) by more or more ſkilful workmen. Clarke, Tit. 12 5. 


nevertheleſs may Proceed. Lind. 254. 


fiifch part. And if the party i is diſſatisfied, he : may appeal. Atbon. 112. 


fefts F houſes or other things belonging to an eccleſiaſtical benefice, ſhall ava! 
to the prejudice of another, unleſs it be made by credible perſons ſworn in 
Form of law, the party intereſted being firſt cited thereunto. And the whole 


 benefices, whether found by inguiſition, or by way of compoſition made, the dio- 
ceſax of the place ſhall cauſe to be applied to the reparation of ſuch defects, 


Inquiſition to be made! Which may be done, not only at the inſtance 5 
of any party intereſted, but alſo by the judge himſelf ex officio. For the 
ordinary, without any application made by any perſon, may cauſe the 
| houſes of the church to be covenably repaired out of the profits of the 


not for PTD . of che parſon, but for amendment of the de- 


Concerning the defefts of FR or - other An hain: to an ' rect; of aftical = 
Shall avail to the SENT of another} That is, of the beneficed per- 
enced workmen; as alſo clergymen, having Gill and knowledge in ſuch 


make inquiſition, without hatred or favour or any intereſt which they 


The party intereſted being firſt cited ther eunto] And if the witneſſes of 5 


that the decays cannot be repaired for leſs than ſuch a ſum; the defen- 
dant, if he ſhall ſee cauſe, may produce witneſſes to the contrary, and 


| lapidations, and may make exceptions, and diſprove the cſtimare (if it is 


If the party cited doth not appear, thro' contumacy; the inquilition Fe 


Nee. hs Nr” 5 Or 
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namcly, the archdeacon, cannot by this conſtitution do that which fol. 
leweth. For albeit the archdeacon may admoniſh the perſon beneficed 
to make due reparation ; yet the biſhop only ſhall cauſe fo much of t 
Profits to be received, as may be ſufficient for making the reparations, 


medy, and alſo by fequeitration of the profits. Lind. 254. 


_ reaſonable manner; otherwiſe the party may appeal. Lind. 254. 


being endowed and poſſeſſed of ancient palaces, manſion houſes, and other esi- 


only ſrifſered the ſame, fer want of due reparations, partly to run to preai 


to defeat and defrand their ſucceſſers, of ſuch juſt ations and remedies as other- 


adminiſtrators by the laws eccleſiaſtical of this realm ;, to the great defacing of 4 
the ſtate eccleſiaſtical, and intolerable charges of their ſucceſſors, and evil precedent A 
and example for others, if remedy be not provided: It is therefore enatted, that 
if any archbiſhop, biſhop, dean, archdeacon, prevoſt, treaſurer, chaunter, 
chancellor, prebendary, or any other having any dignity or office in any cathe- 
Aral or collegiate church; or if any parſon, vicar, or other incumbent of any 
eccleſiaſtical living whereunto' belong any houſe or bouſes, or other buildings, 
 obich bv law or eujtom he is bound to keep and maintain in reparation, — - a6 


_ default ; in ſuch ſort as he might or ought to have, if he to whom ſuch deed 


theleſs it is continued as temporary by the 1 Fa. c. 25. and further by the 


Dilapidations. 
| Or by coc of compoſition made] For the parties may agree, without any | 
inquiſition, tor a certain ſum to be laid out in the reparations, Lind 
The dioceſan of the place fall cauſe to be applied) So that his inferior 
| | wh iy 


he 


Shall cauſe 19 be applied] By eccleſiaſtical cenſures and other lawful re- 


Within a competent time to be appointed by his diſcretion] In a juſt and 


By the ſtatute of the 13 Eliz. c. 10. Where divers eccleſiaſtical perſons, 
fices and buildings belonging to their eccleſiaſtical benefices or living, have not 
ruin and decay, and in ſome part utterly to fall down to the ground, convert- 
ing the timber, lead, and ſtones to their own benefit ;, but alſo have mad? deeds if 
gift, colourable alienations, and other conveyances of like effect, of their goods 


and chattels in their life time, to the intent and of purpoſe after their deaths 


Wiſe they might and ſhould have had for the ſame againſt their executcrs er 


make any deed of gift or alienation or other like conveyance of his moveable 
goods or chattels, to the intent and purpoſe aforeſaid ; the ſucceſſor of him that 
ball make ſuch deed of gift or alienation, ſhall and may commence ſuit, and 
have ſuch remedy in any eccleſiaſtical court of this realm, competent for be 
matter againſt bim or them to whom ſuch deed of gift or alienation call be jo 
made, for the amendment and reparation of ſo much of the ſaid dilapidations 
and decays, er juft recompence for the ſame, as hath happened by his fat or 


of rift or alienation ſhall be ſo made, were executor or -adminiſtrator of hin 
that imede ſuch deed or altenation. Ts - 
| Note, here is no appearance of this ſtatute being temporary: never- 


21 7a. C. 28. and not further indefinitely (as a great many other ow 
Ae 5 . ee ee were 


Dllapidations. 


5 were) by the 160.4 c. 4. So that upon the whole there my per naps be. 


ſome doubt, whether this ſtatute is now in force. 


And other edifices and buildings] Altho' in this oremable, nothing i is re- 
: ferred to as dilapidation, but decayed or ruinous buildings; yet it 1s cer- 
_ tain, that under that name are comprehended hedges, tences, ditches, 


and ſuch like; and it hath been particularly adjudged concerning wood 
and timber, that tlie felling of them by any incumbent (otherwite than 
for repairs or for fuel), is dilapidation ; from which he may be reſtrained 


by prohibition during his incumbency, and for which he or his executors 


are liable to be proſecuted, after he ceaſeth to be incumbent. Gi Jþ 7 52. 


2 Bulſtr. 279. 3 Bulſtr. 158. 


Againſt their executors or edminiftratc: 5] T his act only makes e e 
; againſt the particular abuſe of fraudulent deeds to defeat the ſucceſſor, 
after the incumbent is dead; but by the rules of the church (as appears 
by the foregoing conſtitutions). the ordinary, in caſe of dilapidations, 
hath a right to take cognizance of them, during the life of the incum- 


bent, either by voluntary Inquiſition, or upon complaint made to him; 


and to inforce reparation by ſequeſtring of the profits, or by eccleſiaſtical 0 


cenſures, even to deprivation. G1 /. 753. 3 Juſt. 204. 


Their executors or adminiſtrators] In a ſuit for dilapidations 1 in the ſpiri- 
tual court, the executor of an adminiſtrator prayed a prohibition, upon 
oath that he had no goods of the firſt inteſtate ; and the court agreed, 


that the executor of the adminiſtrator is not liable, unleſs he hath goods 


of the firſt inteſtate, or be adminiſtrator of goods not adminiſtred by ſuch 
adminiſtrator; upon which, the Prohibition was granted, and ſtood. 


GH. 753. 3 Keb. 619. 


Bj the laws eccleſt aftical of this realm] In e of the right 

of the eccleſiaſtical courts to the ſole cognizance in the caſe of dilapide- 

tions, a writ of conſultation is provided in the regiſter. Gil. 753, _ 
And Sir Simon Degge ſays, ſuits for dilapidations are moſt properly 


and naturally to be brought in the ſpiritual courts; and no prohibition 
lieth. But nevertheleſs, he ſays, the ſucceſſor may (if he will) upon the 
cuſtom of England, have a ſpecial action upon the caſe againſt the dila- 
pidator, his executors, or adminiſtrators. Deg. P. 1. c. 8.  Watf. c. 39. 


1 Bac. Abr. 63. 


So in the caſe of et and Till, E. 2 W. An 1150 upon the caſe: 
was brought by a parſon for dilapidations, againſt his predeceſſor who 


= accepted another benefice, and left the houſes out of repair, ſetting 
forth, that by the cuſtom of the realm he ought to pay to the ſucceſſor 
ſo much as ſhall be ſufficient to make the reparations, and that the re- 


Pairs do amount to ſo much: It was moved in arreſt of judgment, that 


this action doth not lie: And of that opinion was Pollexfen chief. juſtice, — 


who tried the cauſe, and was of the ſame opinion now, becauſe it was 
merely ſuable in the eccleſiaſtical court. And tho' the 1 5 of Day and 
Hollington, M. 3 Ja. 2. was cited as adjudged for the plaintiff on a de- 
murrer; yet the court now inclined to Pollexfen $ opinion. But the caſe 


Nr | being 
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being! in the paper t to be argued again, and Pollexfen and Ventris ay Ing 
in the mean time, and the caſe being argued again before Powell and 


| Rookeby juſtices, they gave judgment for the N 3 Lev. 268. Viner, 
Actions. O. c. Viner. Dilapidations, : 


Dilapidations: 


Or other incumbent of any ecclefaſtical living] In the caſe of the curate 


of Orpington, H. 27 & 28 C. 2. who was appointed by the impropt uor, | 


Lo and hcenſed by the archbiſhop as ordinary ; the court held, that being 


hut curate at will, and not inſtituted and inducted, he was not an inc um- 


bent within this ſtatute, nor liable to dilapidations; and accordingly pro- 
hibition was awarded to ay” ſuit againſt him in the ſpiricual court, 


-74 Keb. 614. 


But theſe curates are included within the aforefaid conſtitution 00 Otho- 
bon. And even with reſpect to this ſtatute, it ſeemeth that this adjudica- 


tion did proceed upon a principle at leaſt doubtful, namely, that ſuch 
curates are but curates at will. 


In the caſe of curacies augmented by the 
governors of queen Anne's bounty, it is certain, by the Katute of 1 C. 
ft 2. c. 10. that they are perpetual cures and benefices. And as to the 
reſt, it ſeemeth moſt natural, from the very words of this ſtatute, to un- 
derftand this expreſſion [or other incumbent] to denote eſpecially perpetual | 


curates; for archbifhops, biſhops, deans, achdeacons, chancellors, pre- 


bendaries, and ſuch like, had been mentioned before ; and then the act 


goes on, and recites parſons, vicars, or other zncumbent of any eccleft aſticat 


living, whereunto any houſes or buildings do belong. And what other incum- 


bents theſe ſhould be, if they a are not perpetual Curates, it is not eaſy to 


determine. 


As bath happened by bo fact or fat} This Gente in the — 


caſe of a fraudulent conveyance, ſeems at firſt fight to limit the ſuit to 


the dilapidations that have grown in the time of the laſt incumbent; 
which (in caſe his predeceſſor did alſo leave dilapidations, and die iniol- 
vent) cannot be known, but by a regular ſurvey of the defects at his 
fin coming in, that thereby the reſpective dilapidations of the two pre- 


deceflors may be diſtinguiſhed. But in other caſes, the laſt incumbent, 


or his executors, are chargeable with the whole dilapidations in whoſe 
time ſocver they have grown; and the reaſon is, becauſe he had the ſame 
remedy. acainſt che executors or adminiſtrators of his predeceflor, and it 
was his own fault if he did not make uſe of it. Clerke. Tit. 12 
And if ſuch predeceſſor was inſolvent ; he dee the benefice ith 
that charge and incumbrance upon it. A 
And agrecably to this general rule may this ſtatute alſo be well inter- 


preted, ſo as to make this clauſe [by bis fac or default] to be exclulive, 
rot of dilapidations which have grown in the time of the predeceſſors to 


the deceaſed, but of ſuch as may have grown between the time of his 


eceafe, and the proſecution for them; that is, either in the time of the 


vacation of the benefice, or ſince the time ; of the preſent incumbent 


vi FOES. 


By 


Dilapidations, = 


By the 14 Eliz. c. 11. All fums of money to be recovered for or in the 
Hume of dilapidations, by ſentence, compoſition, or otherwiſe, ſhall within two 

years after ſuch receipt, be truly employed upon the buildings and reparations, 
ir reſpett whereof ſuch money for dilapidations ſhall be paid; on pain that 
every perſon ſo receiving and not employing as aforeſaid, ſhall forfeit double as 
much as ſo ſhall be by him received and not employed ; which forfeiture ſhall 


be to the uſe of the queen's majeſty, her heirs and ſucceſſors. ſ. 18. 


In caſe of the incumbent's death within the two years, it ſeemeth that 
the ſame ought to be paid by his executors to the ſucceſſor, to be laid 


out by him (and not by the executors) in repairs. Gi#f. 754, 


By the 20 G. 2. c. 52. All offences of dilapidations, and all proceeding; 
and ſentences thereupon, are excepted out of the general pardon granted by 


Finally, in order to prevent dilapidations, and to encourage the build- 


ing and keeping of the houſes in good repair, it were much to be wiſh- 
ed, that ſuch incumbents who ſhall repair or build, where there is great 


_ occaſion, in ſuch manner and to ſuch degrees as the patron and ordina- 
ry do approve upon an inſpection made, might be intitled to receive 


back ſuch proportion of the expence, as ſhould be aſſigned and limited 


by a ſtatute to that purpoſe, to be paid by the next incumbent to their 


_ executors, and to him by ſucceſſive incumbents ; fo far, and with ſuck 
_ gradual diminutions, as the law ſhould think fit and proper. Gi. 754. 


; Dimiſſory letters. | Sce Ozdination 2 5 | 


2 


Biotele. 


1. Dleceſe (from Neue, ſeorſim habito ;) ſignifies the circuit of every Diocete, , 


biſhop's juriſdiction. For this realm hath two ſorts of diviſions ; 


one into ſhires or counties, in reſpect of the temporal ſtate; and another 


into dioceſes, in regard to the eccleſiaſtical ſtate. 1 IAſt. 94. 


49; 


2. The bounds of dioceſes are to be determined by witneſſes and re- Boundary, 


cords, but more particularly by the adminiſtration of divine offices. TO 
Which purpoſe, there are two rules in the canon law: In one cale, upon 
2 diſpute between two biſhops upon this head, the direction is, that they 


proceed in the buſineſs, by ancient books or writings, and alio by wit- 
neſſes, reputation, and other ſufficient proof: In the other caſe, where 
the queſtion was, by whom a church built upon the confines of two 
dioceſes ſhould be conſecrated, the rule laid down is, that it ſhould be 


cone 
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Dilapidations. 
being 1 in the paper to be argued again, and Pollexfen and Ventris dying 


in the mean time, and the caſe being argued again before Powell and 


 Rookeby juſtices, they gave judgment for the Plaintiff, 3 Lev. 268. Viner, 
Actions. O. c. Finer, Dilapidations. 


Or, other incumbent of any ecclefiaſtical living] In the cafe of the curate — 
of Orpington, H. 27 & 28 C. 2. who was appointed by the impropt tor. ³ü 
and licenſed by the archbiſhop as ordinary ; the court held, that being — 
hut curate at will, and not inſtituted and inducted, he was not an incum: 
bent within this ſtature, nor hable to dilapidations and accordingly pro- 

Hhbibition was awarded to ſtay ſuit againſt him in the Tiriuaf court. 
3 Keb. 614. 
But theſe curates are inches wit the afvreſaid conflitucien of Otho- 
1 bon And even with reſpect to this ſtatute, it ſeemeth that this adjudica- 
| g JV did proceed upon a principle at leaſt doubtful, namely, that ſuch 
| curates are but curates at will. In the caſe of curacies augmented by t the 
V governors of queen Anne's bounty, it is certain, by the Narute Ot 1 C. 
=_ 7 - f. 2. c. 10. that they are perpetual cures and benefices. And as to the 
EE: = reſt, it ſeemeth moſt natural, from the very words of this ſtatute, to un- 
3 derſtand this expreſſion or other incumbent] to denote efpecially perpetual 
curates; for archblihops, biſhops, deans, achdeacons, chancellors, pre- 
bendaries, and ſuch like, had been mentioned before; and then the act 
goes on, and recites parſons, vicars, or other incumbent of any ecclefraſticat 
ling, whereunto any houſes or buildings do belong. And what other incum- 
bents theſe ſhould be, if they are not perpetual curates, it is not ealy to 
determine. 

As hath happened by His fal or default] This ſtatute, in the particular 8 
caſe of a fraudulent conveyance, ſeems at firſt ſight to limit the ſuit to 
the dilapidations that have grown in the time of the laſt incumbent; 
which (in caſe his predeceſſor did alſo leave dilapidations, and die int6l- 
vent) cannot be known, but by a regular ſurvey of the defects at his 
firſt coming in, that thereby the reſpective dilapidations of the two pre- 
deceſſors may be diſtinguiſhed. But in other caſes, the laſt incumbent, 
or his executors, are chargeable with the whole dilapidations in whole | 
time ſocyer they have grown; and the reaſon is, becauſe he had the lame 
remedy againſt the executors or adminiſtrators of his Predeceſſor, and 8 
was his own fault if he did not make uſe of it. Clerke. Tit. 12 
And if ſuch predeceſſor was inſolvent ; he accepted the benefice with 
that charge and incumbrance upon it. - 

And agree ably to this general rule may this ſtatute 4110 * wel inter- 

preted, jo as to make this clauſe [by bis fac or default] to be excluſive, 
rot of dilapidations which have grown in the time of the predeceſiors to 
the decrafed, but of ſuch as may have grown between the time of his 
deceafe, and the proſecution for them; that is, either in the time of the 


vacation of the benefice, or ſince the time of the preſent incumbent 
Ci. 753, 4. 
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By the 14 Eliz. c. 11. All ſums of money to be recovered for or in the 
name of dilapidations, by ſentence, compoſition, or otherwiſe, ſhall within two 
No years after ſuch receipt, be truly employed upon the buildings and 333 “l! 
in reſpett whereof ſuch money for dilapidations ſhall be paid; on pain tba. | 
every perſon ſo receiving and not employing as aforeſaid, ſhall forfeit double as „ 
much as ſo ſhall be by him received and not employed; which forfeiture bal! TT 4; 
be to the uſe of the queen's majeſty, her heirs and ſucceſſors. ſ. 18. © : 
in caſe of the incumbent's death within the two years, it ſeemeth that 1 VV 
the ſame ought to be paid by his executors to the ſucceſſor, to be laid 
out by him (and not by the executors) in repairs. Gig.. 754, T 


* — — 
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By the 20 G. 2. C. 52. All offences of dilapidations, and all proceedings 
and ſentences thereupon, are excepted out of the general pardon granted by 
%%% e 


Finally, in order to prevent dilapidations, and to encourage the build- 

ing and keeping of the houſes in good repair, it were much to be wiſh- 
ed, that ſuch incumbents who ſhall repair or build, where there is great 

| occaſion, in ſuch manner and to ſuch degrees as the patron and ordina- 

| ry do approve upon an inſpection made, might be intitled to receive 

back ſuch proportion of the expence, as ſhould be aſſigned and limited 

| by a ſtatute to that purpoſe, to be paid by the next incumbent to their 

._ executors, and to him by ſucceſſive incumbents ; ſo far, and with ſuck 

_ gradual diminutions, as the law ſhould think fit and proper. Gf. 754: 


Dimiſſory letters. Sce Dwination. 


. - * 
3 8 


— : 


Dioceſe, | 


1, MNloceſe (from demie, ſeorſim habito ;) ſignifies the circuit of every Piocste, w 
I biſhop's juriſdiction. For this realm hath two ſorts of diviſions ; _ 
one into ſhires or counties, in reſpect of the temporal ſtate ;- and another 
into dioceſes, in regard to the eccleſiaſtical ſtate. 1 Iiſt. 9 444. 
2. The bounds of dioceſes are to be determined by witneſſes and re- Boundary 
_ cords, but more particularly by. the adminiſtration of divine offices. To | 
which purpoſe, there are two rules in the canon law: In one cale, upon 
a diſpute between two biſhops upon this head, the direction is, that they 
proceed in the buſineſs, by ancient books or writings, and alio by wit- 
neſſes, reputation, and other ſufficient proof: In the other caſe, where 
the queſtion was, by whom a church built upon the confines of two 
dioceſes. ſhould be conſecrated, the rule laid down is, that it ſhould _ 
| | | CONE - 
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494. 


Juriſdiction. 


Biſhop in en- 4. A biſhop may perform divine offices, and uſe his epiſcopal habit, in 
the dioceſe of another, without leave; but may not perform therein any 
act of juriſdiction, without permiſſion of the other biſhop. G33/, 13 J, 


Other's dio- 


dioceſes. 


conſecrated by the biſhop of that city, who before it was founded, 
baptized the inhabitants, and adminiſtred to them other divine offices 


3. The juriſdiction of the city is not included in the name of dioceſe, 
So faith the canon law: And accordingly, in citations to general vili- 


tations, directed to the clergy, it 1s ordered to cite the clergy of the iy 


and dioceſe... Gibl. 1333. 


134. 


Jlerk in tuvo 5. A clergyman dwelling in one dioceſe, and beneficed in another, and 
being guilty of a crime, may, in different reſpects, be puniſhed in both 


That is, the biſhop in whoſe dioceſe he dwells, may proſecute him; but 


the ſentence, ſo far as it affects his benefice, muſt be carried into execu- 


tion by the other biſhop. Gif. 134. 


— . wy 


Biſpenſation. | 


Ty Orvichfianding the ſtatute of proviſors, and divers other ſtatute: 


againſt the papal incroachments upon the eccleſiaſtical juriſdiction 
in this realm, the pope's power ſtill prevailed againft all thote ſtatutes ; 


and particularly in the matter of diſpenſations, which was one great 
branch of the revenue of the apoſtolick ſee. Too „ 
But by the ſtatute of the 25 IH. 8. c. 21. it 1s enacted, that 10 perſon 


Hall fue to the biſhop er ſee of Rome, or to any perſon having or pretending 


any authority by the ſame, fer licences, diſpenſations, compeftions, faculties, 
grants, reſcripts, delegacies, or any other inſtruments or writings, for ally 
_ Cauſe or matter for which any licence, diſpenſation, compoſition, faculty, 


grant, reſcript, delegacy, inſtrument, or other writing hath been uſed ts be ob- 


tained at the fee of Rome, or by authority thereof, or of any prelales of this 
realm; or that in cauſes of neceſſity may lawfully be granted without offend- 
ing the laws of god: but the ſame, neceſſary for the king and his ſubjects, 
upon due examination of the cauſes end qualities of the perſons procuring the 
fame, ſhall be granted within the realm and not elſewhere, in manner follow- 
ing, and none otherwile ; that is, The archbiſhop of Canterbury ſhall have 


power by his diſcretion, to grant by an inſtrument under his ſeal, «nt0 the 


king, his heirs and ſucceſſors, as well all ſuch licences, diſpenſations, comp 
lions, faculties, grants, reſcripts, delegacies, inſtruments, and all other ci. 


tings, for cauſes not being contrary to the laws of god, as have been uſed to le 


obtained by the king or any of his ſubjefs at the ſee of Reme, er any per [oi 
_ by authority of the ſame; and all other licences, diſpenſations, faculties, coli 


poſitions, grants, reſcripis, delegocies, inſiruments, and other writings, on 


v 


Diſpenſation. 


all fu matters as gal! be convenient and neceſſar y to be had, for the bomuu 
and ſurety of the king, and the wealth and profit of the realm : ſo that the 

| faid archbiſhop i in no wiſe ſhall grant any diſpenſation, licence, reſeript, or du 
other wing: ore rehearſed, for any _ repugnant 10 the law of rod. 


; S4. 
4. 3 

5 br the od archbiſhop, after due examination of the uſes, lad Ja! 
lies of the perſons procuring the ſame, ſhall have power by himfelf, or by bis 

ſahicient and ſubſtantial commiſſary or deputy, by his diſcretion from time t6 


| time to grant and diſpoſe by an inſtrument under the name and jeal of the /aid 


archbiſhop, to any of the king's ſubjetts, all manner of licences, diſps nſottons, 


faculties, compoſitions, delegacies, reſcripts, inſtruments, or other . WT HURST, jor a 


am ſuch cauſe or matter, whereof beretofore the ſame have been acid 10 
be had at the ſee of Rome, or — he authority thereef, or of ony pete te of 
this realm. ſ. 4 
Nevertheleſs, "he ſaid archbiſhop or his commiſſary ſhall not gra 17 any cther 
lence, diſpenſation, compoſition, faculty, writing, or inſtrument, in coſes un- 


wont and not accuſtomed to be had at the court cf Rome, nor by authority. 

thereof, nor by any prelate of this realm, until the king er his council hall le 

advertiſed thereof, and determine whether the Jame ſhall commonly paſs as other 
diſpenſations faculties or other writings ſhall or no; on pain that the grantors 


ſhall make fine at the king's will: and if it be determined by the king or his 
council that the ſame ſhall paſs, then the ſaid archbiſhop er his commiſſary, 


having licence of the King by his bill aff wech Gall diſpenſe With them ee - 


ing. . 5. 


Provided, that no diſpenſation, licence, faculty, or other reſcript or writing 


15 be granted by the ſaid archbiſhop or his commiſſary, being of ſuch impo; tance, 
that the tax for the expedition thereof at Rome extended to the ſum of 41 e. 
above, ſhall in any wiſe be put in execution, till it be confirmed by the king Au 

der the great ſeal, and inrolled in the chancery, in @ roll by a cderk 75 be 


appointed for the ſame; and this act ſpall be a ſufficient warrant to the chan. 
c tllor or keeper of the great ſeal, to confirm in the king's name the ſoreſaid 


_ writings paſſed under the ſaid archbiſhop's ſeal, by letters patents in due for ur 
to be made under the great ſeal : remitting as well the ſaid ccriling under the 


archbiſhopy's ſeal, as the ſaid confirmation under the great ſeat, to "the par ties 
from time to time procuring fer the ſame. Aud all ſuch licences, d. dijpe enſa-. 


lions, and other writings, for the expedition whereof the ſuid taxes to be 5 
at Rome were under 41, which be matters of no great importance, Tay 54 75 


only by the archbiſhop's: ſeal, and ſhall not of any neceſſity be confir med by the” 
great ſeal, unleſs the procurers thereof defire to . them Jo confirmed 1 


which caſe they ſhall pay for the ſaid great ſeal, to the uſe of the king, 5% 
and not above, over and beſides ſuch taxes a5 ſhall be hereafter limited for the 
making, writing, regiſtring, confirming and iur ling of 1 ch licence . / ilidi- 
lions and writings under the ſaid tax f . — 


And every ſuch licence, diſpenſation, compoſition, faculty, Wr and t ri. 


ting, for ſuch cauſes as the tax was wont to be 41 or above, fo x granted by the 


archbiſhop, - and confirmed under the great ſeal ; and all other Bcences, vey: 


lations, faculties, reſcripts, and wi Fringe 70 be granted by the archi. 


ere. = 


495 


r 


Diſpenſatior. 


whereunto the great ſeal is net limited of neceſſity to be put, by reaſon that 11, 


tax of them is under 41; foall be as effettual in the law, as if they had been 
obtained of the ſee of Rome, or of any other perſon by authority thereof, jth. 
out any revocation or repeal thereof to be had. 1.79. 7. 

And all children procreated after ſolemnization of any marriage to be had 
by virtue of ſuch licences or diſpenſations, ſhall be taken to be legitimate, i; 
dll courts as well ſpiritual as temporal, and in all other places, and ſhall inhe. 
rit the inheritance of their parents and anceſtors. ſ. “g. 

And the archbiſhop ſhall conſtitute a clerk, who ſhall write and regiſter 
every ſuch licence, diſpenſation, faculty, writing, or other inſtrument 10 b. 
granted by the ſaid archbiſhop ; and fhall find parchment, wax, and ſilken 
laces convenient for the ſame; and ſhall take for his pains ſuch ſums as on; 
in this att hereafter limited : And the king, by letters patents under the greq! 
eal, ſhall conſtitute one ſufficient clerk, being learned in the courſe of the thay. 
_cery, who ſhall always be attendant upon the lord chancellor or keeper of tit 
great ſeal, and ſhall make, write, and inroll the confirmations of all ſuch l. 
_ cences, diſpenſations, inſtruments, or other writings, as ſhall be thither brouph: 

under the archbiſbop's ſeal, there to be confirmed and inrolled ; and fhail ae! 
intitle in his books, and inroll of record, ſuch other writings as ſhall thithr 
be brought under the archbiſbop's ſeal, not to be confirmed; taking for bis 
pains the ſums in this act herenfter appointed. And as well the ſaid clerk ap- 
pointed by the archbiſhop, as the clerk appointed by the king, ſhall ſubſcrile 
their names lo every ſuch licence, diſpenſation, faculty, or other writing, that | 
hall come to their hands to be written, made, granted, ſealed, confirmed, re- 
Poo Ep rg , ps ww op Moo agen 1 
And there ſhall be two books made of one tener, in which ſhall be contained 
the taxes of all cuſtomable diſpenſations, facultzes, licences, and other wri- |} 
lings wont to be ſped at Rome; which book, and every leaf of thoſe books, 

and both fides of every leaf, ſhall be ſubſcribed by the archbiſhop of Canterbu- 

ry, the lord chancellor, the lord treaſurer, and the two chief juſtices , to whith 

Hoc all ſuiters for diſpenſations, faculties, licences, and other writings afore 
rehearſed, ſhall have recourſe if they require it; and one of the ſaid books ſhall | 
remain in the hands of the ſaid clerk to be appointed by the archbiſhop, and be 
ether to remain with the clerk of the chancery to be appointed by the king; 3 
which clerk of the chancery ſhall alſo intitle and note particularly and daily in 

is book ordained for that purpoſe, the number and qualities of the diſpen/a- |} 

tions, faculties, licences, and other writings, which ſhall be ſealed only with 
the ſeal of the archbiſhop, and alſo which ſhall be ſealed with the ſaid ſeat 
ana confrrmed-orth the-great ſeal- . 11111) 
And no man ſuing for diſpenſations, faculties, licences, or other writing, 
_ hich were wont to be ſped at. Rome, ſhall pay any more for the ſame, Iban 
ſhell be limited in the ſaid duplicate books of taxes ; only compoſitions excepted, | 
of which, being arbitrary, no tax can be made, wherefore the tax thereof ſhalt * 
be ſet and limited by the diſcretion of the ſaid archbiſhop and the lord chancellor | 
or lord keeper of the great ſeal; and ſuch as exact or receive of any ſu! 
more than ſhall be contained in the ſaid books of taxes, ſhall forfeit ten fillt 
as much, half to the king, and half to him that ſball ſue. 1. 12. 


And 


' Diſpenſation, 


And the ſaid tax 2 be employed and ordered as bereafter enſueth ; th: ar 
is, if the tax extend to 41 or above, by reaſon whereof the writing which ſho! 
paſs by the archbiſhop's ſeal muſt be confirmed by the appenſion of the great ſeal, 
the Foe ſhall be divided into three parts; two parts whereof ſhall be divider? 
into four, of which three parts ſhall go to the king, and the remaining fourtt tt 
part ſhall be divided into three, whereof the chancellor or lord keeper ſhall her: 
wo, and the ſaid clerk of the chancery one. And the remaining third part 


of the whole tax ſhall be divided into three; whereof the archbiſhop ſpall hav 


two, and his officers one, which one part ſhall be divided equally between the 


ſaid clerk or regiſter, and the ar end. of 5 commer * appointed. to Seal the Jai a 


inſtruments. 1. 13. 


If the tax be under 41, ond not nd 408, then the "fad tax ſhall ti dis: 


vided into three parts as is aforeſaid, whereof the king ſhall have two parte, 
abating 38 4d which ſhall be to the ſaid clerk of the ee for bis trouble , 
and the archbiſhop and his officers ſhall have the third part, of which the « em - 
biſhop ſhall have one moiety, and his ſaid clerk and commiſſary the otber me 
equally betwixt them. And if the tax be under 40s, and not under 268 8d 

it foal be divided into two parts, whereof one ſhall be to the king,” Fra 
2 8 for the ſaid clerk of the chancery for his pains; and the other ſhall be 70 
the archbiſhop and his officers, whereof the archtiſhop ſhall have one mue:n 
and his ſaid clerk and commiſſary the other moiety equally betwixt them. , Lid 
if the tax be under 26s 8d, and not under 208; the ſame ſhall be divid; 4 
into two parts, whereof the king ſhall have one, abating 28 to the ſaid cles 
ef the chancery; and the archbiſhop and his ſaid clerk and commiſſary frat 
have the other part equally amongſt them. And if the tax be under 20 8; th: 
fame ſhall be to the ſaid commiſſary, clerk of the archbiſhop, and clerk of the 
 chancery equally amongſt them. ſ. 14. 


Provided, that this act ſhall not be prejudicial 1 to the archbiſhop of Vork, or to 
any biſhop of this realm; but that they may lawfully diſpenſe in all caſes, in 


which they were wont to diſpenſe by the common law or cuſtom of he realn 9 2 
fore the making of this aff. ſ. 15. 

And if it happen that the ſee of the ar bier of Canterbury 5 all? 
doid; then ſuch licences, diſpenſalioua, faculties, inſtruments, and other do 
tings ſhell, during the vacation, be granted under the name and of F * 
guardian of the ſoritualties. 1 16 


And if the archbiſhop or guardian of the ſpiritual lies 2 121] Fre or deny 10 


grant any licences, diſpenſations, faculties, . er other writings, i 


any perſon that ought, upon a good muft and reaſenabis catife to} ave the | ſome; Few 


be chancellor of England, on the lord keeper of tte great feat, cn cen 3 
thereof mage, ſhall. Nlired the king”s wiii 1% the. 7 id archb hep en guardtsn, 


enjoinins him upon a certain 7 5 EF rein to be limited, rab be 0 * 70 7 50 


form grant the fame, or elſe frgniſy to the KINg 10 the court of chancery ai 4 
certain day, for chat conſe be refused to grau hs {ame and if it Wi elf 6h- 
Pear to the ſaid chancellor or lord keeper, upon! ch certificate, that the ci 
of refuſal was reaſonable juft and good, then it fo dcin proved by due fearch 


and examination hall be admitted and allowed. And if it fall appear UPC... 


the ſaid ny cate, that the cauſe of ref/a! was not inſt and reaſemabte, thee 
Vol. I 8 1 1 e -the 


1 
il 
| 
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toe King bring ereep informed, after due examination 475 that the ſame ay 


| * Hit 
4 5 gr 7 727 740 i by. bon 27 0 27 ding the. [at of god, ſhall / is De GD "7 9 fend | 
is Lit Fitfuuction ede, iht great ſcal out of the chance Y, cen, ending 


tho: og 0 ithop > or guardian to make grant thcreof, by a certain day, end under 
2 Cera 1 2 75 He faid Wii, lo de CONE al bid. Aud if ihe ſaid C7" pliſhep 
Tara hy er rece:p1 Of The cid, 7 orit, refuſe or deny t6 STA the {eime 
75 enjoined by the ſaid writ, gi 4 , cw u juſt cauſe why be ſhould” do Jo: 
by: ſpall Fos f. 1 fuch Pain Gnd Penaly, 'y as ſoall be lanited and exp leg 
4% the el writ of injſunction. And the king may give * Power, by cen 7 
under the great ſeal, to two uch ſpiritual ans or Perſons as i, wy a 
grant the fame. {. „ 
Ad if any perſon ſeal hue” to the court or fie: of Rome, or to any pe 
ſon claiming authority by the ſame, for any licence, faculty, eee, of” 
other thing contrary to this act, or put the fame i 1/ execulion, or all ei pl to do. 
any thing "colt ary to this act; be ſoall incur a praemunire. 1.22. And 1a by 
the 13 Eliz. c. 2. / 3. lie ſhall be guilty of Bb enn, 


Without Sending the lows of god] By this clauſe the archbiſ} WP Was 
reſtrained f _ granting diſpenſations of ſeveral kinds which the popes 
uſually granted „and in other countries do {till grant; as, for marriages 
Wit bin che degrees prohibited, for an alien who underſtandeth not our 
mother tongue to have a benefice, and (before the ſtatutes of diſſolution) 
tor an appropriation of a benefice with cure to a . 8 89. 
Hob. 1: 18. | | | _ 
In manner ellowing, aud none otherwiſ; 21 T he kings EX England 850 
time to time, in every age, before the time of Henry the eighth, have 


1 


uicd to grant diſpenſations in cauſes eccleſiaſtical. God. 108. 


Anden otwithftane ding this! negative clauſe, it hath been held and allow- 
If in = caſe of Colt and Glover, M. 10 Ja. that the king is not there. 
Jy reſtrained from granting difpenfarions ; but that his authority remains 
full and perfect as before, and he may ſtill grant them as king; for all 
ach of juſtice and grace flow from him. Before which time, the like had 
been declared, in the caſe of Armiger and Holland, H. 39 Eliz. that the 
king by the prerogative he had at common law, might grant ſuch a diſ- 
penſation as was then UNGEF debate; namely, to hold a benefice in com- 
mendam without the archbiſhop; this ſtatute only transferring the autho- 
rity of the biſhop of Rome to the archbiſhop, but not intending to take 
away from the king (who is not named in the ſtatute) the ancient prero- 
gative of the . Which reſolution is more diſtinctly delivered by 
Nate: that in caſes where the archbiſhop had not authority given him 
5y this ſtatute, the king might grant diſpenſations as the pope had done, 
becauſe the papal.; zuthority Was transferred to the crown; but that all di- 
penſations which this ſtatute enables the archbiſhop to grant, are neceſ- 
rily to be paſſed in the form directed by the ſtatute. Since both which 
cafes, it — been de livcred, in the caſe of Evans and Aſcuithe, (Palm. 


457 ) that this ſtatute gives the archbiſhop a power concurrent with the 
power 
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power which the king had and {till hath at common law; and that a ; di 
penſation granted by the king, or by the archbithop, is good; at 
this, as the other two, is delivered in the caſe of a commendam, yet th 


NC 


| 1 * 
it 


declaration of a power in the king, notwithſtanding the negative cla? 
in the ſtatute, ſeems to be general as to all other diſpenſations. Flow 


juſtly or reaſonably delivered, Dr Giblo Mn. lays, he will . 10 af. 


firm.] Gib). 88. 
After due examination] After which, if the archb) hop aMrm the c: 


juſt, there ſhall be no exception or averment by the court or by the b. Ar 
; againſt it. But in caſe he deny to diſpenſe with any perion, who upon 


if 


good juſt and reaſonable cauſe ought to have a diſpenſation ; a remedy ts. 


provided i in the following part of the act. Hob. 1 58. 


lInrolled in the chancery] Which inrollment is not a neceſſa ry condition, 

fo as to render the diſpenſation null without it; but the negle cb is à con- 
tempt in the clerk ; who alſo ought to enter it at 27705 in a roll, and not 
a paper book or by way of memorandum. Dyer 233. Mo. 447. 


Er. ſolemnization of any marriage to be had by virtue of acbb li licences ot 
f i penſations And by the marriage act of the 26 G. 2. c. 33. the arch 


biſhop of Canterbury's right of granting g ſpecial licences of | marriage 15 


particularly reſerved to him. 
Cuſtomable diſpenſations] Amongſt theſe is the ri icht of conferrin 8 de 


orees of all kinds, for which faculties! had been cuſtomarily grantabie, 
and which this act hath veſted in the archbiſhop of Canterbury.” Which 


power, as 1t hath not been abrogated, or touched, by any {ſucceeding law, 
ſo it hath been exerciſed by the ſuccceding archbiſhops, as a right veſted 


in their ſee by no leſs than parliamentary authority; to which orten 


as conveyed by the act, ſpecial reference is made in the body of every 


N | faculty that is granted upon this head. G7. 91. 


Or to any biſhop of this realm] The canoniſts are much ride about 
the power of biſhops in the point of diſpenſing; but the Gloſs ſay , the 


more common opinion is, that a biſhop may diſpenſe <obereſeever it 1s not 


tound to be probibited; and, generally, whereſoever & diſpenſation is not Pro- 
bibited, it is underſtood to be permitted : which diſpenſations ſeem to refer 
chiefly to canonical defects, and irregularities of that kind. 6. 92; 


By the ſeveral ſtamp acts every diſpenſation or PR from 58 arch- 
L biſhop of Canterbury or matter of the faculties, ſhall be on a treble 40 3 


amp. 


S {i 2 Diſſentecs. 


499 


—2 — < 
D — * 
be, "i — — 

1 23 4 


Diſſenters. 


1 Lows again nin di fears, 1 „„ 
ii. Her 7⁰ Jor 8 by the oft 5 toleratian, or her acki. 


1. Ln: Ws again ft | 4 Henlers. 


1. Can. q. VX) Hoever ſhall ſeparate themſelves from the communion of | 
faints, as 1t 1s approved by the apoſtles rules, in tlle 
church of EF. ngland and combine themſelves together in a new brother- 
hood; accounting the chriſtians who are conformable to the doctrine go- 
vernment rites and ceremonies of the church of England, to be profane 
and unmeet for them to join with in chriſtian profeſſion : let them be ex- 
communicated ipſo facto, and not reſtored but by the archbiſhop, after 
their repentance and publick revocation of ſuch their wicked errors. 
Can. 10. Whoever ſhall affirm, that ſuch miniſters as refuſe to ſubſcribe 
to the form and manner of god's worſhip in the church of Englund pre 
ſcribed in the communion book, and their adherents, may truly take un. 
to them the name of another church not eſtabliſhed by law; and dare 
_ preſume to publiſh it, that this their pretended church hath of long ume 
Sroaned, under the burden of certain grievances impofed upon I. an 0 
upon the members thereof before mentioned, by the church of England 
and the orders and conſtitutions therein by law eſtabliſhed : let t. zem be 
excommunicated, and not reſtored until ey repent,” and publckhy x 
voke ſuch their wicked errors. 
Can. 11. Whoever ſhall affirm or maintain, that there are Within t this 
calm other meetings aſſemblies or congregations of the king's born fub- 
reſts than ſuch as by the laws of this land are held and allowed, which 
may rightly challenge to themſelves the name of true and lawful churches : 
et him be excommunicated, and not reſtored but by the archbiſhop, af. 
ter his repentance and publick revocation of ſuch his wicked errors. 
Can. 12. Whoever ſhall affirm, that it 1s lawful for. any ſort of mint 
tters and Jay perſons, or either of them, to join together and make rules 
orders or conftitutions in cauſes eccleſiaſtical, without the king's authori- 
u, and ſhall ſubmit themſelves to be ruled and governed by them: let 
them be excommunicated ipſo facto, and not be reſtored until they te. 
bent, ane d publickly revoke tho [fe their wicked and anabaptiſtical errors. 
Can. 71. No miniſter ſhall preach. or adminiſter the holy communion 
in any private houſe; except it be in times of neceſſity, when any be- 
ing either fo impotent, as he cannot go to the church, or very danger- 
a ſick, are deſirous to be partak ers, of the holy . upon 
ain of ſulpenſion for the firſt offence, and excommunication for the 


x 
ie cord. Provided, that toutes are here reputed for private houſes, where 
ate. 


- 
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are no chapels dedicated and allowed by the eccleſiaſtical laws of this um 


And provided alſo, under the pains before expreſſed, that no chaplains 
do preach or adminiſter the communion in any other places, but in the 
_ chapels of the ſaid houſes : and alſo that they do the ſame very ſeldom 
upon ſundays and holidays: ſo that both the lords and maſters of the ſaid 
houſes, and their families, ſhall at other times reſort to their own pariſh __ 
churches, and there receive the holy commut ion at the lcaſt once * 


year. 


Can. 72. No e or miniſters ſhall, without the cence nd diredtion” | 
of the biſhop firit obtained under his hand and ſeal, appoint or keep any 
folemn faſts, either publick!) J or in any private houſes, other than ſuch 48 
by law are, or by publick ai authority ſhall be appointed; nor ſhall be wWittingly 
pretent at any of Theth'; under pain of pen on Tor che firſt fault, of ex, 
communication for the ſecond, and of depoiition from the miniſtry for 
the third, Neither ſhall any miniſter, not Beate as is aforeſaid, pre- 
ſume to appoint or hold at ny meetings for ſermons, commonly termed by 
ſome prophecie, or exerciſes, in market towns or other places; under the 
- ſaid pains: nor without ſuch licence to attempt, 88 any pretence What- 
ſoever, either of poſſeſſion or obſeſſion, by faſting 


nd prayer to caſt out 
any devil or devils; under pain of che imputa tion of impolture or Cole. 


nage, and depoſition from the miniſtry. 
Can. 73. Foraſmuch as all conventicles and ſecret meetings of prieſts : 
a and miniſters, have been ever Juſtly accounted very hurtful to the ſtate or 
the church wherein they live z we do ordain, that no prieſts or miniſters 
of the ward of god, nor any other perſons, ſhall meet together in any_ 
pe ate ho! ale, or elſewhere, to conſult upon any matter or courſe to be 
taken by them, or upon their motion or direction by any other, Which 
may any way tend to the impcachi ng or depraving of the doarine Of 

the church of England, or of the book of common prayer, or of any. 

part of the governme nt and diſcipline now eſtabliſhbed in the church of 
Eng gland; under Pan of excommunication ipſo facto. 


_ 


By the 1 El. c. 2. All perſons ſhall diligently and faithfully, having 


fort to their pariſh church or chapel accuſtamed, or upon reaſonable le 


'S 
thereof, to ſome uſual place where common prayer and ſuch fervice « of 
god ſhall be uſed in ſuch time of let, upon every Aude ay and other days 


ordamed and uſed to be kept as hohida LS, and then and there to abid 


_ orderly and ſoberly, dur! "Ng the time of the common prayer. preachin 5 
or other ſervice of go chere to be uſed and miniſtred; on pain of pu- 
niſhraent by the cenſures of the church, and alfo on pain of torteiting 


12d for every ch offence, to be levied by the churchwardens to the us 


of the poor, of the goods lands and tene ments of ſuch ollender by: We 
of diſtreſs. / 14. 


1 


And by the 23 EI. 


Which ſhall not repair to 1 ne chu: ch ch apel or uſual place of common 
Prayer, but ForBear the ſame contrary to the 1 El. c. 2. ſhall tor: 1-2 201 
month; 3 and; f he ſhall forbcar the Fen for twelve m9 nchs, he kr II. ats 


THY 


Every perſc on, above the; age of Gixreen 1 Vears, 


| Not reſorting 
no rw or rea ae excuſe to be abfent, endeavour themſelves to re- to char 


a * „ * 
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ter certificate thereof able in writing into the * court t of king” 8 bench 
by the ordinary of the dioceſe, a judge of afſize, or juſtice of the peace 
of the county where the offender ſhall dwell, be bound with two fur. 
ties in 2001 at leaft to the good behaviour, and ſo to continue bound 
until he do conform. f. 5. 


And if any perſon or perſons, body politick or corporate, ſhall keey y 


or maintain any ſchoolmaſter which ſhall not repair to church as is afort 


laid, or be allowed by the biſhop or ordinary of the diocele ; they 


J. I 


forfeit 101 a month. Provided, that no ſuch ordinary, or their minifter;, 


ſhall take any thing for the ſaid allowance. And ſuch (choolmaſter ot 


teacher preſuming to teach contrary to this act, ſhall be diſabled to be 
teacher of youth, and be impriſoned for a year. f. 6, 7. 


And by the 29 El. c. 6. Every ſuch offender in not repairing to divine 


ſervice, but forbearing the ſame contrary to the 23 El. c. 1. as ſhall 


thereof be once convicted, ſhall for every month afterwards until he de 
conform, pay into the exchequer without any other indictment or convic- 
tion, in every eaſter and michaelmaſs term, as much as ſhall then remain 
unpaid after ſuch rate of 201 a month; and if default ſhall be made in 
any part of the payment thereof, the queen may by proceſs out of th 
exchequer ſeize all the 006. and two Tours of the lands of fuch offender. 
„„ 

And by the 3 Ja. 6. 4. The king may refuſe the 201 a month, an, 
take two parts of the lands at his option. „ | 

And every perſon who ſhall willingly maintain retain relieve key or 
harbour in his houſe, any ſervant fojourner or ſtranger, who ſhall not re. 


pair to church, but ſhall forbear the ſame for a month togetlier, not ha- 
- ving any reaſonable excuſe ; ſhall forfeit 101 a month. f. 32. | 


And every perſon who ſhall retain or keep in his ſervice fee or livery 
any perſon who ſhall not repair to church, but ſhall forbear the ſame tor 
a month together; ſhall for every month he ſhall ſo retain keep or conti- 
nue 1n his ſervice fee or livery any ſuch pron; fo forbcaring, knowing 
the ſame, forfeit 101. f. 33- 

Provided, that this ſhall not extend to puniſh or impeach any perſon, 
for keeping his father or mother, wanting (without fr aud or covin) other 
habitation, or ſufficient maintenance. ſ. 34. 

And by the 21 J. c. 4. Ackions againſt perſons for not 8 the 
church and hearing divine ſervice, ſhall be laid in any county at the 


pleaſure of the informer. 2 


3. By the 35 E. e. 1. if any perſon above 3773 age of ſixteen years, 
which wall obitinately refuſe to repair to ſome church chapel or uſual 


place of common prayer to hear divine ſervice, and ſhall forbear the 


fame by the [pace of a month next after without any lawful caule, ſhall 


by printing writing or expreſs words or ſpeeches, adviſcdly or purpoſely 
practue or go about to move or perſuade any perſon to deny withſtand 
and impugn her majeſty's power and authority in cauſes eccleſiaſtical, 
united and annexed to the imperial crown of this realm; or to that end 
or purpoſe hall adviſedly and maliciouſſy move Or perſuade any 57 — 5 tO 
orbeg 


Difſenters, 


forbear or abſtain from coming to church to hear divine ſervi ice or to re- 
ceive the communion, or to be preſent at any unlawful aſſemblies conven- 
ticles or meetings, under colour or pretence of any ſuch exerciſe of reli- 
gion; he ſhall be committed to priſon until he ſhall confor m to go to. 
church, and make ſubmiſſion as hereafter is exprefied. . . | 
Provided, that if he ſhall not within three months after convicti ion 1 0 
conform himſelf and make tubmiſſion, being thereunto required by the 
| biſhop of the dioceſe or a juſtice of the peace or the miniſter or urate 
of the pariſh ; then he ſhall, being thereunto warned or required by a ju- 
ſtice of the peace, upon his corporal oath before the juſtices in teflions 
or at the aſſizes, abjure this realm of England and all other the queen's 
dominions for ever, unleſs her majeſty ſhall licenſe the party to return; 
and thereupon ſhall depart out of this realm at ſuch haven or port 5nd : 
within ſuch time, as ſhall be aſſigned by the juſtices before whom the 
abjuration ſhall be made, unleſs he be letted or ſtayed by ſuch lawful 
and reaſonable cauſes, as by the common laws of this realm are allowed 
n caſes of abjuration for felony; and in ſuch caſes of let or flay, then 
within ſuch reaſonable and convenient time after, as the common law 
requireth in caſe of abjuration for felony : and the juſtices of the peace 
before whom the abjuration ſhall happen to be made,” ſhall cauſe the ſame 
_ preſently to be entred of record betore Hee, and ſhall Ry the lame , 
to the next aſſizes. ſ. 2 
And if he ſhall refuſe to make ab] urati on, or after abjuration made 
| ſhall not go to ſuch haven and within ſuch time as is before appointed, 
and from thence depart, or after departure ſhall return without her ma- 
jeſty's ſpecial licence; he ſhall be guilty of felony without benefit of 
clergy. Ls; 
But if he ſhall, before bs be required to abjure, repair to ſome pariſh . 
church on ſome ſunday or other feſtival day, and then and there hear 
divine ſervice, and at ſervice time before the ſermon or reading of the 
_ goſpel make publick and open ſubmiſſion and declaration of his confor- 
mity, he ſhall be diicharged : Which ſubmiſſion ſhall be in this form, 
A. B. do humbly confeſs and acknowledge, that I have grievoully 
_ © offended god, in contemning her majefty's godly and.lawtul govern- 
© ment and authority, by abſcnting my felt from church, and from 
45 hearing divine fervice, contrary to the godly laws and Nun of this 
* realm, and in uſing and frequenting diſordered and unlawful conven- 
8 ticles and aſſemblies, under pretence and colour of exerciſe of reli- 
gion; and I am heartily ſorry for the ſame; and do acknowledge and 
85 teſtify 1 in my conſcience, that no other perion hath or ought to have, 
any power or. authority over her majeſty; > and I do promiſe and pro- 
* teſt, without any diſſimulation, or any colour or means of any difpen- 
1 lation, that from henceforth I will from time to time obey and per- 
* form "Wang majeſty's laws and ſtatutes, in repairing to the church, and 
hearing divine ſervice, and do my uttermolt endeavour to maintain 
and defend the lame.” Which ſubmiſſion and declaration the mini— 
ep ſhall prelently enter in a book to be kept in every pariſh for that 
1 purpoſe; 
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purpoſe , . in ten days ſhall certify the ſame in writing to the biſhop 
of the dioceſe, ſ. 4,5, 6. 


Provided, that if after ſubmiſſion ſuch eFendes ſhall fall into relapſe, 


or eftſoons obſtinately refuſe to repair to ſome church chapel or uſual place 


of common prayer to hear divine ſervice and ſhall forbear the ſame 25 


aforeſaid, or ſhall be preſent at any ſuch aſſemblies conventicles or meet. 


ings, under colour or pretence of any exerciſe of e he ſhall loſe 
all benefit of his ſubmiſſion. ſ. 7. 
All pains duties forfeitures and payments « on this „ TRY on 12 
23 El. c. 1. ſhall be recovered to her majeſty's uſe in any of the courts 
of record at Weſtminſter. ſ. 10. 
Provided, that one third of the penalties by this act ſhall be enplond 


to ſuch charitable uſes, and in ſuch manner and form as is directed by 
the ſtatute of the 29 El. c. 6. (that is, for the relief of the poor, as 


ſhall be directed by the lord treaſurer, chancellor and chief baron of the 


exchequer.) TC +. 


Provided, that no Popiſh techn, or r feme covert, ſhall be compell ed 
or bound to abjure by virtue of this act. ſ. 12, 

Provided, that every perſon that ſhall abjure by this a&, or refule to 
abjure being thereunto required as aforeſaid, ſhall forfeit to the e 13 
all his gos and chattels for ever, and his lands during life. ſ. 13 

And by the 17 C. 2. c. 2. All fuch perſons as ſhall take upon tl dem to 
preach in any unlawful aſſembly conventicle or meeting, under colour or 
pretence of any exerciſe of religion, contrary to the laws and ſtatutes of 
this Kingdom; ſhall not, unlels only in paſſing upon the road, come 
within five miles of any city or town corporate, or borough that fend: 
burgeſſes to parliament z on pain of 401, one third to the king, one third 
to the poor, and one third to him that ſhall ſue in any court of record at 
Weſtminſter, or at the afizes or ſeſſions. ſ. 3. 

And it mall not be law ful for any perſon 0 reſtrained, or for any other 
perſon that ſhall not frequent divine ſervice eſtabliſhed by the laws 01 
the kingdom and carry himſelf revereritly decently and orderly there; to 
teach any publick or private ſchool, or take any boarders or rablers that 
are taught or inſtructed by himſelf or any other; on the like pain © 
ee RD; 
Provided, that if any ſuch perth ſhall whhour fraud be ſerved with 
any writ ſubpena warrant or other proceſs, whereby his perſonal atten. 
dance is required; his obedience thereunto thall not be conttr ued a. 
offence againſt this act. ſ. 6. 

And by the 22 C. 2. c. 1. If, any perſon of the age of baden years Or 
upwards, being a ſubject of this realm, ſhall be preſent at any alem ij 


— conventicle Or meeting, under colour or pretence of any exerciſe of ret 


gion, in other manner than according to the liturgy and practice Oft ; 
church of England, at which there ſhall be five pericns or more afle mbie \ 
together, beſides thoſe of the houſhold if it be in a houſe where there 43 
A family; z Or if it be in a houſe field or place where there is no Amily 


inhabiting, then where my five perſons or more are 0 aflembled as afore- 
ſaid : 


Diſlenters. 


ſaid: it all be lawful for any one or more juſtices of the peace, or 


chief magiſtrate of the place, and they are hereby required and enjoined 
on proof to them made of ſuch offence, either by confeſſion of the 
party, or oath of two witneſſes, or by notorious evidence and circum- 


| ſtance of the fact, to make a record of every ſuch offence under hand 
and ſeal; which record ſhall be a full conviction of every ſuch offender ; 

and thereupon they ſhall impoſe on every ſuch offender a fine of ;ſh for 
ſuch firſt offence : which record and conviction ſhall be certified to the 


next ſeſſions. ſ. 1. 


Poor the ſecond offence, every ſuch offender ſhall incur the penalty of 
10s. Which fines for the firſt and every other offence ſhall be levied by 
diſtreſs and ſale of the offender's goods; or in caſe of the poverty of ſuch 

_ offender, upon the goods of any other perſon who ſhall be then convictec 


of the like offence at the ſame conventicle, at the diſcretion of ſuch juſ- 
tice or chief magiſtrate ; ſo as the ſum to be levied on any one perſon in 


caſe of the poverty of other offenders, amount not in the whole to above 
the ſum of 101 upon the occaſion of any one meeting: and the conſta- 
bles, churchwardens, and overſeers of the poor reſpectively, ſhall levy 
the fame accordingly, by warrant of ſuch juſtice or chief magiſtrate ; _ 
and the ſame ſo levied ſhall be forthwith delivered to ſuch juſtice or 
chief magiſtrate, and by him diſtributed, one third to the ſheriff at the 
quarter ſeſſions for the king's uſe, one third to the poor, and one third 


to the informer and to ſuch perſon and perſons as {uch juſtice or chief 


magiſtrate ſhall appoint, having regard to their diligence and induſtry in 


the diſcovering, diſperſing, and puniſhing of the ſaid conventicles. ſ. 2. 


And every perſon who ſhall take upon him to preach or teach, in 
any ſuch meeting aſſembly or conventicle, and ſhall thereof be convie- 
ted as aforeſaid ; ſhall forfeit for ſuch firſt offence 201, to be levied and 
diſpoſed of in manner aforeſaid : and if the ſaid preacher or teacher {o 
convicted be a ſtranger, and his name and habitation not known, or is 
Hed and cannot be found, or in the judgment of ſuch chief magiſtrate 
mall be thought unable to pay the ſame ; they ſhall levy the ſame by their 
warrant upon the goods of any ſuch perſons who ſhall be preſent at the 
ſame conventicle : and for every other offence 401 in like manner. ſ. 3. 
And every perſon who ſhall wittingly and willingly ſuffer any fuch con- 
venticle meeting or unlawful aſſembly aforeſaid, to be held in his houſe 
out-houſe barn yard or backſide, and be convicted thereof in manner atore- 


ſaid ; ſhall forfeit 201, to be levied in manner aforeſaid upon his goods, 


or in caſe of his poverty or inability as aforeſaid, upon the goods of ſuch 
perſons who ſhall be convicted in manner aforeſaid of being preſent at the 
tame conventicle : and the money ſo levied to be diſpoſed in manner 


_ aforeſaid, ſ. 4. 


3 


Provided, that no perſon ſhall by any clauſe of this act be liable to 


pay above 101 for any one meeting, in regard of the poverty of any 


. 


other perſons. ſ. 5. 


Provided, that in all caſes of this act, where the penalty or fürn dar- 
ged upon any offender exceeds the ſum of 10 5, and ſuch offender _ . 


Vor. I. IK t 


* e 
CE F 
n 
. * 
A 5 + fi 

j 1 *. : 
: 1 
15 2 
19 4 
I 
a7 
| 5 
84 
» 
41 ? 
n 
ii 
a ; 
2% 7 14 
1 
4 : is 
a 1 4 
5 g ' 
EE - 
«18 
o 
1 
z>*. 
I . 
3 
1 


r 


d 
— — 8 


— L * 2 pa —. 
SIE — — nts SLAG 2 3 5 5 
2 * a Sd e 6 x . 3 ot — 7 1 a> wor og 
- eee PFG c ee er 
* = af RE ho ——— DEN. > ALE + ans eget = xe OT, I 5 . < 


2 


„„ > 


506 


find himſelf aggrieved, it ſhall be lawful for him within ore week after 
the ſaid penalty or money charged ſhall be paid or levied, to appeal in 


or juſtices, chief magiſtrate, or alderman, that firſt convicted ſuch Offen. 
under his and their hands and ſeals the evidence upon which the convic. 


ſuch offender may plead and make defence, and have his trial by a jury 
_ thereupon. And in caſe ſuch appellant ſhall not proſecute with effect, or 
if upon ſuch trial he ſhall not be acquitted, or judgment paſs not for 
him upon his ſaid appeal; the ſaid juſtices at the ſeſſions ſhall give treble 


they ſhall be finally determined in the quarter ſeſſions only. ſ. 6. 


time of making thereof. 1. 8. + + 


execution of this act, after refuſal or denial to enter, break open and MB 
enter into any houſe or other place, where they ſhall be informed aux 


and take into their cuſtody the perſons there unlawfully aſſembled, to rhe 
intent they may be proceeded againſt according to this act: And the 
lieutenants or deputy heutenants or any commiſſionated officer of the mi- 
| tia or other of his majeſty's forces, with ſuch troops or companies of 
horſe and foot; and allo the ſheriffs, and other magiſtrates and mini- 
ſters of juſtice, or any of them jointly or ſecverally, with ſuch other 
_ aſſiſtance as they ſhall think meet or can get in readineſs with the ſoon- 


knowledge of ſuch unlawful meeting or conventicle held or to be held 


Can to diſſolve diſſipate or prevent all ſuch unlawful meetings, and take 


Dillenters. 


writing from the perſon or perſons cenvicting, to the judgment of the 
juſtices of the peace in their next quarter ſeſſions; to whom the juſtice 


der, ſhall return the money levied upon the appellant, and ſhall certify 


tion paſt, with the whole record thereof, and the ſaid appeal: whereupon 


coſts againſt ſuch offender for his unjuſt appeal. And no other court 
whatſoever ſhall intermeddle with any cauſe of appeal upon this act, but 


Provided, that upon the delivery of ſuch appeal the appellant ſhall en- 
ter before the perſon convicting into a recognizance to proſecute the faid 
appeal with effect; who ſhall alſo certify the ſame to ſuch ſeſſions: and if 
no ſuch recognizance be entred into, the appeal ſhall be void. ſ. 7. 
And every ſuch appeal ſnall be left with the perſon convicting, at the 


And the juſtices of the peace and chief magiſtrates reſpectively, or 
conſtables by warrant from any ſuch jultice or chief magiſtrate, ſhall and 
may with what aid force and aſſiſtance they ſhall think fit, for the better 


ſuch conventicle is or ſhall be held, as well within liberties. as without; 


eſt, on certificate made to them reſpectively under the hand and ſeal of 
any one Juſtice or chief magiſtrate, of his particular information or 


in their reſpective counties or places, and that he with ſuch aſſiſtance as 
he can get together is not able to ſuppreſs and diſſolve the ſame, —— 
ſhall and may, and are hereby required and enjoined to repair unto the 
place where they are ſo held or to be held, and by the beſt means they 


mto their cuſtody ſuch and ſo many of the faid perions fo unlawfully al- 
ſembled as they ſhall think fit, to the intent chey may be procecded 
againlt according to this act. ſ. 9. . 


Provided, 


Dien ters. 


ri that e houſeiof any peer of the realm, where he 


or his wife ſhall be then reſident, | ſhall be ſearched by virtue of this act, 


but by immediate warrant from his majeſty under his ſign manual, or 


in the preſence of the lieutenant or a deputy heutenant, or two  Juitices on 
the peace whereof one to be of the quorum. ſ. 10. 


And if any conſtable, churchwarden, or overſeer of the poor, who ſhall _ 
know or be credibly informed of any ſuch meetings or conventicles held 


within his precincts, pariſhes or limits, and ſhall not give information 
thereof to ſome Juſtice of the peace or the chief magiſtrate, and endea- 


| your the conviction of the parties according to his duty; but ſuch con- 


ſtable churchwarden or overſeer of the poor, or any perſon law fully called 
in aid of the conſtable, ſhall wilfully and wittingly omit the performance 


of bis duty in the execution of this act, and be thereof convicted in 
manner aforeſaid; he ſhall forfeit 51, to be levied and diipoſed as afore- 

| faid: and if any. juſtice of the peace or chief magiſtrate ſhall wiltully 
and wittingly omit the performance of his duty in the execution of this 


at; he ſhall forfeit i001, half to the informer, ro be recovered. in 0 
of his majeſty's courts at Weſtminſter. 46: 


And if any perſon be at any time ſued for putting i in execution any 


of the powers contained in this act, otherwiſe than upon appeal allowed 
by this act; he may plead the general ifſue, and give the ſpecial matter 
in evidence: and if the plaintiff be nonſuit, or a verdi& paſs for the 
| defendant, or if the plaintiff diſcontinne his action, or if upon demurrer 
judgment be given for the defendant, every ſuch defendant ſhall have 


his full treble coſts. ſ. 12. 


And this act, and all clauſes therein coltoined; ſhall be conſtrued moſt : 


7 largely and beneficially for the ſuppreſſing of conyenticles, and for the 


juſtification and encouragement of all perſons to be employed in the ex- 


ccution hereof : and no record, warrant, or mittimus to be made by 


virtue of this act, or any proceedings thereupon, ſhall be reverſed avoided _ 
or any way impeached by reaſon of any default in form. And in oe 


any perſon offending againſt this act, ſhall be an inhabitant in any othe 


county or corporation, or fly into any other county or corporation cher | 
the offence committed; the juſtice or chief magiſtrate before whom he 

ſhall be convicted as aforeſaid, ſhall certify the ſame under his hand and 
ſeal, to any Juſtice of the peace or chief magiſtrate of ſuch other county 


or corporation wherein the ſaid perſon is an inhabitant or is fled into. 


who ſhall levy the penalty as fully as the other juſtice might have done in 


. Cale he had been an inhabitant where the offence was committed. f. 13. 
Provided, that no perſon ſhall be puniſhed for any offence againſt this 


act, unleſs he be proſecuted within three months after the offence com- 


mitted. And no perſon who ſhall be puniſhed for any offence by virtue 


of this act, ſhall be puniſhed for the ſame by virtue of 7 other ac r 


law ee 3 


And the aldermen of London ſhall TE the 88 power to exccute 


this act there, as cke Juſtices of the peace elſcwhere. . 15. 
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7 horas and adminiſter the ſacrament of the lord's ſupper, before he ſhall be or- 
dained prieſt according to the manner of the church of England; on pain | 
of 1001, half to the king, and half to be equally divided between the 


her huſband; the penalties of 5s and 10s as aforeſaid, ſhall be leyieq 
upon the goods of het Rüfband. i 8 
Provided, that no peer of the realm ſhall be attached or impriſoned 
CCC!!! an er nb Fro 
Provided, that nothing in this act ſhall extend to invalidate or make 
void the king's ſupremacy in eccleſiaſtical affairs; but that he may ex. 
_erciſe and enjoy all powers and authority in eccleſiaſtical affairs, as he 
might have done before. ſ. 18. 3 535 


„ 


choſen, into the office of mayor, alderman, recorder, bailiff, town clerk, | 
common council man, or other office of magiſtracy, or place or truſt or 

other employment, relating to or concerning the government of any orf 
the cities corporations boroughs cinque ports and their members and otlie: 
port towns within this realm, that ſhall not have within one year next 


every ſuch placing election and choice is hereby declared to be void. 
that ever ſince the making hereof, when a freeman who was a diſſenter 
fame caſe (which was, whether a diſſenter being choſen ſheriff of Nor- 
wich, and not having received the ſacrament as the act directs, the elec- 
tion was void, in favour of the elected who declined the office; ) that te 
corporation act never deſigned to exempt diſſenters from bearing offices 


in the government, but to eſtabliſn a ſucceſſion of perſons who were well 


to perſiſt in their non- conformity, on purpoſe to avoid offices of burden 


one offence, which the law will not allow :) therefore there being a ca- 


— nm —- 
If the perſon convicted as aforeſaid be a feme covert; cohabiti ng with 


J. By the 13 & 14 C. 2. c. 4. No perſon ſhall preſume to conſecrate 


poor and him who ſhall ſue in any of his majeſty's courts of record. 


And by the 13 C. 3. Ul. 2. c. 1. No perſon ſhall be placed elected e:? 


before ſuch election or choice taken the ſacrament of the lord's ſupper, 
according to the rites of the church of England; and in default thereof, 


Upon which act, in Larwood's caſe, II. 6 N. it was ſaid by the court, 


was choſen alderman of a corporation, he never inſiſted upon the act as 
an excuſe, but ſubmitted to a fine. And it was alfo declared in the 


affected to it; for otherwiſe it would be an encouragement to ſome men 


and charge, inſtead of bringing them to conform, which was chiefly in- 
tended by that. ſtatute. And therefore they declared, that he muſt ſub- 
nit to a fine, as others had done. But becauſe one of the judges (and, 
as was ſaid at the bar, the lord keeper alſo) was of a- contrary opinion 
(namely, that the defendant was ſufficiently puniſhed by the corporation 
act, in being diſabled to hold any office or employment of profit, and 
now to puniſh him by an information, would be a double puniſhment for 


pias againſt the defendant pro ine, and he now appearing in court, he 
was fined five marks and no more. Cibſ. 06. 4 Mod: 269. 


But 


the caſe of Guilford Town againſt Clark, viz. that he being a diſſenter, 


no election; and 


crime or not, which hath never yet been ſettled. In this caſe the facts 


are agreed, and the only doubt is in point of law, and therefore more 
proper for a civil ſuit: and ſo was the opinion of the court, in the caſe 

of Shackleton of York in lord Hardwick's time. However, they declared, 
that, if after the point was determined againſt the. diſſenters, others 
ſhould refuſe; it might be a foundation to move for an information. 


„„ 


the office of ſheriff of London. The defendant pleaded this ſtatute, 


defendant was and {lill is a proteſtant diſſenter from the church of Eng- 


Middlefex ; and that his taking the oaths was duly regiſtred in the court 
taken the ſacrament of the. lord's. ſupper according to the rites of the 
1731: That of theſe premiſſes the lord mayor aldermen and citizens had 


notice; and that by reaſon thereof, and of the act of parliament mare 


for 


50 


But four years before, M. 2 WV. this was adjudged as a good plea, in 


and unqualified by this act, the election was void; and that the by-law _ 
for forfeiting 201 upon refuſal after election did not take place, becauſe 
the perſon being abſolutely incapacitated by the ſtatute, there was really 
ſo he could not refuſe after election. Gihſ. 506. 2 Ventr. 


* 16 C. 2. K. and Groſvenor. He was one of the diſſenters Who 
was choſen ſheriff of London and Middleſex, and refuſed to. take upon 
him the office; for which an information was moved for againſt him, as 
it is an office in which the publick are intereſted, and therefore not to be 
compenſated by a pecuniary ſatisfaction to the city. But upon ſhewing 
cauſe, the court diſcharged the rule; it appearing that there were acts t 
common council. that. had provided penalties. upon refuſers, which is the _ 
proper remedy ; eſpecially where it. is doubtful whether the refuſal is a 


Finally, in the caſe of Alen Evans, eſquire, and the chamberlain cf 
London, July. gth, 1762, this matter came thoroughly to be conſidered, 
An action was brought in the ſheriff*s court, upon a by-law, for the 

penalty of 6001, againſt the defendant Allen Evans, for refuſing to ſerve 


that no perſon ſhall be choſen into ſuch office who ſhall not, within one 
year next before, have taken the ſacrament according to the rites of the 

church of England; and in default thereof, every ſuch choice is de- 

'  Clared to be void. The defendant further pleads the ſtatute of 1772 

c. 18, for exempting proteſtant diſſenters from penalties contained in 

former acts. Then the plea avers, that the ſnheriffs of London are of- 
| ficers who before the 13 C. 2, were perſons bearing ſuch office; that the 


of ſeſſions : That he had not within one year before the ſuppoſed election 


land, a perſon of a ſcrupulous conſcience in the exerciſe of religion, and. 
during all that time has and ſtill does frequent the congregations of reli. 
gious worſhip amongſt proteſtant diſſenters. The defendant then ſtates, 
that he took the oaths, and ſubſcribed the declaration, according to the 
act of toleration, in the year 1751, at the ſeſſions held for the county of 


church of England, nor has he at any time. ſince done it, nor can he in 
n 
conſcience take the ſame, nor was he bound to take the fame ſince May 


yo a+ . _— heh 
0 : * - 


510 e Dillenters 
for governing corporations, the mayor aldermen and citizens aſſembles 

in July 1745 and the livery were prohibited from electing, and had no 

power to elect him ſheriff; that he was diſabled from, oY incapable of 

being elected; and that the ſuppoſed election of him was void. == 1 

this plea, the plaintiff replied, that by the ſta ate of the 5 G. c. 6. /. - 

it is enacted, that no perſon choſen into ſuch office ſhall be removed or 

otherwiſe proſecuted, tor omiſſion of taking the ſacrament, nor ſhall any 

incapacity or diſability be incurred by reaſon of the ſame (unleſs he be 

removed, or proſecution commenced, within ſix months).——- To this 

pl _ replication the defendant demurred ; and the plaintiff joined in de. 
. murrer. And judgment was given for the plantiff, in the ſheriff*s court. 
1 . Tue defendant ſued a writ of error, before the mayor and ſherifſs, f in 
che court of the Huſtings : And the judgment was there affirmed. 

A writ of error of this judgment given in the. Huſtings was brought 
before the commiſſioners of St Martin's le Grand. The judges named 
in the commiſſion were the chief baron Parker, Foſter, Bathurſt, and 
Wilmot. The plaintiff in the original action pleaded, In nullo eſt er. 
ratum. The cauſe was argued three ſeveral times by the moſt eminent 

il counſel in the profeſſion. "The counſel for the defendant objected to the 
ja Aceclaration, becauſe the plaintiff had not ſtated therein, that the city of 
London had any right either by charter or preſcription to elect the de- 

fendant ſherift : Ane the by-law being made to regulate this franchiſe, it 
ought to appcar on the face of the declaration, that they are intitled to 
the fr anchiſe; which can only be by charter or preſcription. But the 
judges being unanimous in their opinion upon the real merits of this 
cCauſe, declined giving any opinion upon this point, tho! chey all Kemed 
to think there was great weight! in it. 8 
Mr juſtice Foſter delivered his opinion to the following effect: 

| ſhall found my opinion upon the toleration and corporation acts. 
ſhall conſider the corporation zack, in the light of a prohibition to the 
clectors. bi was conſidered in that light in the caſe of the mayor of 
Cuilferd and Clarke, Notwithſtanding there were in that caſe exceptions 
to the declaration which were faid to be fatal, yet it appears by the re- 
port, that the court delivered their opinion in this manner, — That 
the matter pleaded by the defendant was a good bar; that to make a 
default in the defendant, there muſt have been an election antecedent ; 
and the election of ſuch a one as the defendant 18, 18 abſolutely proht- 
bited by the ſtatute : Then J add, that ſince the corporation act is pro- 
* Hibitory to the electors, now they have wilfully after notice choſen the 
1 defendant, they have contravencd that whole prohibition, and acted con- 
| trary to it; and I am of opinion, that the election is a mere nullity.— 
'The preamble to acts of parliament is the great window by Which! gh 
is let in upon the ſenſe of them. If you contiarr the Preamble se So 
corporation act, it will appear beyond 4 doub:, that the intention Ci 1 
legiſlature in paſſing the corporation's act was to exclude Projge cant . i wy 
enters ct all denominations from corp oration Olfices. The preani! to 
the ac, after making ſhort mention of the late troubles, ſays, To th 
1 end 
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Dillenters. 


« ſtanding all his majeſty's endeavours, 


— 
. 


of the publick peace both in church and ſtate, be it enacted— 


and 


ſo on. Theſe were the motives upon which the legiſlature proceeded in 
making this act. The means they made ule of to effect theſe ends were 


two : One regards the perſons who were at that time in corporation 


offices : The other, thoſe who ſhould come into fuch offices of truſt for 
the future. The act, in order to accompliſh the great ends for which | 
it was made, is very particular : * No perſon ſhall for ever hereafter be 
placed or choſen in'or to any the offices or places atorefſa; = who ſhall- - 
not have within one year next before ſuch election talen the ſacrament : 


of the lord's ſupper according to the rites of the church of England” 
And then it goes on, and ſays, "that << Every perſon to placed or choſen 1 
„mall take the oaths and ſubſcribe the declaration at the fame time ths 
© oath of office is adminiſtred; and in default the rcot, every fuch 5 
4 tion is declared to be void.” This clauſe, as I e it, conſiſts of two 
branches, compleat, diſtinct, and independent in their own nature. The 
firſt regards perſons who have a right, and have power in poſſeſſion; 
the ſecond regards thoſe who ſhould be candidates, and be elected here- 
after. The firſt is in my opinion prohibitory upon the electors. It lays 
a reſtraint upon them, in the exerciſe of their power of electing. It con- 
fines them to perſons who conform to what is preſcribed by the act. The 
words, as I read them, are that no perſon not previouſly qualified ſhall 


be for ever hereafter elected. What is that but faying, that no perion 


having power to elect, ſhall elect any perſon not previoully qualified as the 
1 directs. I cannot make out any difference between the two terms, 
| that the election ſhall be void, and that they ſhall not elect ſuch perſons. 


he ſecond branch of this clauſe, regards only the condition of the 
candidate. It goes upon a ſuppoſition, that a candidate may be cligible, 


and actually elected into the office; and upon that ſuppolition, it re- 


quires a form to be gone thro' by Binn and in default thereof his elec- 
tion is declared to be void. I do not found my ger upon this branch 


of the ſtatute, but upon the other, which (1 take it) prohibits the elec- 
tion of a perſon not previoully ge led As to the words in the 
lecond branch „ that in default thereof the clection ſnall be Vai 5: Þ 
think that according to true grammar, and the ſtrict meaning of tlie 
Words, it means plainly chis; in default of thoſe things being done, that 
uc required to be done by a candidate after his election, and not in de- 


fault of that Which this act no way requires. The cor poration act does 


not require from any perſon who is a candidate for a corporation office, 
that he ſhall take the ſacrament : he is under another obligation to con- 
form to the eltabiiſhed church. And tho' J admit that the rubrick did 
formerly enjoin contormity to the eſtabliſhed church, yet in the conſtruc- 


tion 


« end that the ſucceſſons in ſuch corpo ations may be moſt probably 
perpetuated in the hands of perſons well affected to his majeſty and 
the eſtabliſhed government, it being too well known, that notwith- 
and indulgence in pardoning 
what is paſt, nevertheleſs many cvil ſpirits are ſtill working; for pre- 
vention of the like miſchief for the time to come, and for Preſervati on 
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tion of theſe words © in default thereof the election to be void” we mug 
confine our ſelves to thoſe duties which this act alone requires. We muſt 
do fo in common grammar and conſtruction. There is no running into 
the other branch of the clauſe in order to conſtrue this. If then the act 
is prohibitory upon the electors, the conſequence will be, that if they 
having due notice of the incapacity of the candidate, proceed notwith. 


ſtanding to the election of a perſon declared by the ſtatute to be not eli. 


gible; the whole proceeding will be a mere nullity, in contravention of 


the prohibition to the electors, wilful, open, and undiſguifed. —A right 


of action cannot accrue to the corporation from fuch an improper pro- 
ceeding, contrary to the ſtatute, prohibited by the ſtatute, and conſe- 
- quently null and void from the beginning. Thus it ſtands with regard 
to the corporation. — As to the defendant : He is now called upon under 
a penalty, to uſurp an office upon the crown; which uſurpation will ſub- 


ject him to a criminal proſecution and all its conſequences. A ſtrange 


dilemma this: To be obliged to uſurp upon the crown, or forfeit the 
penalty of the by-law. Can the by-law purge the uſurpation? A by-law 
cannot purge or excuſe an uſurpation. It would be abſurd then to ſay, 
it can oblige a man to uſurp.— It has been ſaid, that all corporations 
have a right to the ſervice of their members. All corporations, under 
proper limitations, certainly have this right. But {till it is a right ſubject 
to the controul of the legiſlature. And in matters of election, they muſt 
ſubmit to ſuch regulations as the ſtate ſhall think fit to make. It is 
aſked, Shall perſons who live in open contempt of all government in a 
ſtate, ſhelter themſelves under this act? That was ſaid in Larwood's caſe ; 


and it has been thrown out in this caſe, not very decently. It is ſuffi- 
cient at this time to ſay, that the caſe of debauchees and infidels was 


not in the contemplation of the legiſlature at the time this act was made. 


Conſequently, this act cannot extend to them. The act was plainly le- 
velled at perſons of quite a different character. It was not levelled at 
atheiſts or infidels, but proteſtant diſſenters. Beſides, the defendant does 


not endeavour to ſhelter himſelf under the idle excuſe which the objec- 
tion puts him to, of being an atheiſt, debauchee, or an infidel : But the 
defendant, as he pleads the toleration act, avers that he does not live in 
open diſobedience to the ordinances of the church, altho' he has taken 
ſome ſcruples in regard to the mode of adminiſtration in the eftabliſhed 


church: He is real and ſincere in his ſcruples, and lives in obedience to 


the ordinances of the church. A diſtinction has been made in the ar- 
gument, between the acts and proceedings being void in themſelves, and 


only voidable. The anſwer I give to that is, that the point now in 


queſtion will not turn, nor do I put it upon that branch of the clauſe 
which declares the election void, but upon that which abſolutely prohibits 


the election, and confequently renders it a mere nullity.- It has been 


ſaid, that the conſtruction now contended for is partial to diſſenters, in 
exculing them from offices of burden. I ſay, yes, it is; and it there. 
tore excludes them from all corporation offices which are attended with 
profit and honour. It would be abſurd to ſay, that the ſame law that 
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_ exempts them from the one, as perſons unworthy of a publick truſt, has 
itill left them liable to the other offices, be the truſt that attends the 
office what it may. The truſt attending the office of ſheriff of the city 
of London is a high truſt. Therefore if proteſtant diſſenters are ex, 
cluded from offices attended with profit, merely as perſons not worthy of 
a publick truſt; it would be odd to fay, that they ſhall be obliged to 
ſerve the office of ſheriff, which is not only an office of honour, but like. 
wiſe an office of very high truſt.— It was ſaid in Larcpood's caſe, and 1 
believe it had weight, that no man can by his own plea diſable himſelf, 
nor excule one default by another. Ir is ſufficient now to ſay, that Lar- 
wood's cafe was totally and ſubſtantially different from the preſent. He 
had not properly pleaded the toleration act, and therefore could take no 
advantage of it. The preſent defendant has pleaded it properly, and 
ſhewn himſelf not eligible. The defendant does not plead the tolera- 


- wm act and diſability, to excuſe one offence by another; but to ſhew, 


that altho' the rubrick did require a conformity 1 in all things, as to re- 
ceive the ſacrament in the church three times a year, and the like, yer. 
now his complying with the rubrick is not to be imputed to him as a 
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crime; that the ſame act which hath taken away the offence, hath taken 


ANAL the guilt; and that he is guilty of no offence, in not complying 
with that which does not bind him; that by the toleration act the rubrick _ 
| is taken out of the defendant's way, and doth not extend to his calc. 
There are particular branches of the act, from which this intent may be 
collected; but I am clearly of this opinion, from the whole ſpirit and 


| frame of it. The act of toleration is not to be conſidered merely as an act 


of connivance and exemption from former laws. It was made, that the 
publick worſhip of the diſſenters might be legal, and that they might be 
ntitled to the publick protection. "Upon different occaſions | in the act, 
the religious worſhip of the diſſenters is ſpoken of, as a mode of wor ſhip 
| tolerated by the act. This clearly ſhews, that the mode of worſhip 
among the diſſenters is legal, and authorized by law. There were for- 
mer laws obliging perſons to reſort to different churches, to be attendant 
on divine ſervice; and diſſenters are now obliged to the ſame in their way | 
of worſhip. Perſons contemptuouſly diſturbing the publick worſhip of 
proteſtant diſſenters, are liable to the ſame penalties with thoſe who dii- 
turb the worſhip in pariſh churches or chapels. As to perſons acting 
as preachers in diſſenting congregations; they are exempted from ſerving 
upon juries, and from publick olfices, as fully as thoſe of the eſtabliſhed 
church are by the common Jaw.——Upon the whole: The corporation 
act being prohibitory upon the electors, every election contrary to it is a 
mere nullity; and the toleration act having diſpenſed with the con- 
formity of the defendant in \ this particular z ; the Judgment ought to be | 
teverſed.. = 
By Mr juſtice Wilmot : The great N in this caſe 3 1s, Whether 
the plaintiff in the original action, under all the circumſtances diſcloſec 
by the pleadings, is intitled to recover this ſum of 6001, impoſed upon 
the defendant, tor refuſing to comply with that part of the by-law ſtated 
You. I. | . in 
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in the declaration, which direfts that « every perſon elected into the of. 
„ fice of ſheriff ſhall appear before the lord mayor and aldermen, and 


become bound in a bond for taking the oath of office on the vigil of 
„St Michael.“ I am of opinion, the plaintiff is not intitled to reco- 


ver in this action; and that the judgments which have been given in this 
_ cauſe ought to be reverſed. ——Several poſitions have been laid down, b. 
the counſel who argued in this caſe, that are clear and indiſputable : 
_ Firſt, It is clear, that of common right a power is inherent in every cor- 


poration, to call upon their members for the performance of all corporate 
duties. Secondly, That the execution of corporation offices is one of the 
duties. Thirdly, That a power of making by-laws 1s incident to ever 


corporation. Fourthly, That a by-law impoſing a fine for the refuſal of | 


a corporation office is good. Tt is equally clear, that the right which 
every corporation has of calling upon their members to execute corpo- 
ration offices may be abridged by themſelves, or by the general laws of 


the land. The true queſtion is, whether this right has not been abridged : 
in the preſent caſe, and what will be the legal conſequences of ſuch 


abridgment.— The unhappy ſituation the royal family and the nation 
had been in before the reſtoration, made the legiſlature willing to guard 
_ apainſt a relapſe ; and therefore they thought it neceſſary to regulate the 


corporations in an arbitrary way, by removing ſome officers, and placing 


others in their room who were better affected, and alſo by providing of- 

 ficers for the future. The method they took was, by veſting a power in 
_ commiſſioners (as we find in the former part of the act), to turn out 
whom they pleaſed, and place others in their offices. Of theſe they did 


not require any ſacramental qualification; becauſe while the extraordinary 


power ſubſiſted, there was another check or controul. But when that 
commiſſion expired, they did not then chuſe to reſt upon oaths and de- 
clarations; but meaſured the fitneſs of men by their antecedent religious 


habit; and made the having received the ſacrament, according to the 


rites of the church of England, the criterion by which that fitneſs was 
do be determined. They did not propoſe it as a teſt, to be given after, 


or at his election; becauſe they thought that the charms of power in 


poſſeſſion, might make fudden converſions, which might not always be 
lincere. 


The intent of the legiſlature is expreſſed in the ſtrongeſt 
terms, to effectuate ſuch an intention. Provided, that (after the expi- 
ration of the commiſſions) no perſon ſhall for ever hereafter be placed 


elected or choſen in or to any of the offices or places aforeſaid, that 


„ ſhall not have, within one year next before, taken the ſacrament“, and 


ſoon: © And in default hereof, every ſuch election is hereby declared to 
* be void.” Now this clauſe is not addreſſed to the party elected, but to 


the electors. The prohibition is laid moſt clearly upon the perſons who- 
had a right to elect. It is the voice of the legiſlature, commanding then! 
not to elect ſuch perſons. An election contrary to that prohibition, i. 
tranſgreſſion; and in this caſe it was a wilful tranſgreſſion, becauſt the) 
had notice that Evans was one of thoſe perſons; if wilful, then a moral 
wrong, which can never lay a foundation for an action in a court c. 
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juſtice. Courts of juſtice are to inforce the will of the ſociety. Laws 


manifeſt that will. And it is the duty of courts of juſtice to carry theſe - 
laws into execution; but they are not to ſuſtain actions, for doing what 


the ſociety has forbid.- 


right to elect. The act does not make the office, but the election, void. 
Ihe election in the preſent caſe is an infraction of the law : 
cannot ſpring out of wrong. 


nd right 


to obey. - It has been ſaid, that this act was not made to caſe diſ- 


ſenters, but to puniſh them; and that an exemption from burdenſome. 
offices will be an eaſe; that the office of ſheriff being one of thoſe, it 


will be giving the act an effect which the legiſlature did not intend 


that it is more agreeable to the intention of the legiſlature, to confirus: , 
the office void as to the perſon elected, and good as to the corporation, 

who are puniſhing as for a contumacy. This is the ſubſtantial part of 

the argument. Many caſes have been cited, where acts have been 


deemed good to a certain degree, and void as to all others. But there 


never was, and it is impoſſible there ever ſhould be, a caſe, where the 
word void was conſtrued in ſuch a manner, as to make the act void as to 
| a perſon who broke the law, and good as to the perſons who have con- 
curred in breaking it. The only | Point the legiſlature had in view was, 
to ſecure the power to perſons who outwardly profeſſed the religion of 
| the ſtate. The puniſhment of non-conformiſts, by excluding them from 
power, was the conſequence, not the end, of the law. We, as judges, 


ought to expound the law with the ſame ſpirit it was made; and there- 
fore ought not to conſtrue it as a vindictive law, for any purpoſe but 


1ts own end. Whether this caſe occurred to the legiſlature, or how they 
thought it ſhould be determined, does not appear. Different men may 
make different conjectures. But arbitrary conjectures never ought to be 
the baſis of judicial determinations. If it had occurred, and they had 


intended to have made any difference between burdenſome and lucrative 
offices, they would have taken notice of it. The conſtruction now muſt 


be the ſame. Suppoſe it had been the office of chamberlain, and the 
queſtion put to the legiſlature ; the anſwer muſt have been, We intend 
to keep non-conformilts out of power, and therefore we command cor- 
porations not to ele& them. They cannot be expoſed to a penalty for 


not executing an office to which they cannot be clected: The exemption 
from both, makes it equal.- 
qualified for a lucrative, and not for a burdenſome. office; I do not ſee 
how ſuch a caſe can exiſt. For if they are qualified to accept a lucrative 
office, they are qualified to bear a burdenſome one. It thews that it 


was only a mockery in them; but it does not prove, that the ſcruples of 


other difſenters are imaginary. It would be as unjuſt to judge of the 


ſcruples of all the diſſenters, by the conduct of ſome ; as to judge of the 


OE By doctrines 


The injunction not to elect, extinguiſhes the 


If an act of parliament was to be 
made, with a clauſe, that all 3 men ſhould be incapable of being 


clected; this would work a releaſe of the original contract, as to ſuch 
perſons. A valid election is a condition, precedent to the right which 
= 00 [1% {FRG has to command, and to the obligation on the "members | 


As to what is faid, that perſons may be 


61 


33 


4 
KY 
2 


2 _— 
CE nan . oe org 
. IN” — OO EIS 


2 n & S 
m * . * —— —a 
— umme, I 
JW a VIS VOL II. PW AT 


$510 


Dilab'lity. 


doctrines of the eſtabliſhed church, by the lives of ſome of thoſe. e ho 


Diſlenters. 


profeſs it. It has been urged, that a man ſhall not be permitted to 
excuſe himſelf, on account of a di fability occaſioned by his own default; 
that it is an aggravation of his offence, to excuſe one crime by another ; 


and that the toleratic n a&t did not mean to exempt diſſenters from rela- 


tiye duties: Inſtances have been mentioned, of perſons out of their 
{:p{es, who are not allowed to dijable themſelves; If ſo, When the! Inca- 185 
pacity ariſes from a natural diſability, a fortiori in the ns of a diſability 
ariſing from neglect. Firit, I deny the rule. In Sin. 576. Fitzherberr 
was of a different opinion. It may ſcem hard, that a mäß Mall avoid his 


on acts for dureſs of man, and not for a vilitation from heaven. But 


the reaton is, that the law has directed a mode of inquiry, and the king 
is to take madmen under his immediate protection, and after office found 
to avoid ſuch acts as he thinks proper. 5 Med. 421. Madmen cannot 


be choſen into corporation offices. In Eg. Caf. Abr. 279. Lord King has 


drawn a rational line, between the acts bee by an inſane perſon to the 


prejudice of others, and the acts done by him to the prejudice of him- 
ſelf.— King and Larwoed is no authority in the Preſent caſe; becauſe 


it is clear, that the toleration act was not pleaded, and it was only the 
opinion of two judges againſt Sir Samuel Eyre. In 4 Mod. 27. 
Lord Somers is {aid to have been of the ſame opinion as Sir Samuel Eyr e 
The fine was only five marks; which ſhews the judges thought it a render 
caſe. J obſerve, it was admitted in that caſe, that if a man be diſabled 


by judgment to bear an office, there he is excuſed, becauſe Judicium red: 


ditur in invitum. Why then ſhall not an act of parliament excuſe, which 
is the judgment of the whole legiſlature.—— As to Sir Join Read's caſe, 
which was mentioned, it was an information in the exchequer 28 Nov. 
26 C. 2. He was appointed ſheriff of Hertfordſhire, was ſworn, and took 


| upon himſelf the execution of the office. A caſe very different from this; 
tor he was capable of the office at the time he was appointed, and had 


been in poſſeſſion. In the preſent caſe, the defendant was not eligible. 
Sir John Read had alledged a diſability which it was in his Power to re- 
move, and which it was his duty to remove. But here the deicndant's 


receiving the ſacrament muſt be precedent; and ſince the toleration a 
it is not his duty to receive it. 


turned upon the informality in the plaintiff's replication, Had it been. 


Box and Moollaſton, another caſe ci 0 


determined on the point it is now produced to prove, it would certainly 
have been mentioned by chief juſtice Holt and Eyre, as a caſe in n 
of their opinions. The caſe in 3 Lev. 116. differs as much from th 

preſent caſe, as between legally and illegally elected. I am e 


clearly of opinion, that the judgment ought to be reverſed. 


The other two judges delivered their opinions t. to the like effect And 
the judgment was reverſet. 
8 By the 3 J. c. 5. No recuſant convict ſhall practiſe the common: 
or civil law, or phyſick, nor ſhall be judge miniſter clerk or ſteward or 
other officer | in any court, or any officer 1 in the army or navy; , ON pain o of 
| 3 | 1001, 
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1001, half to the king, and half to him chat mall ſue in any of the 
king's courts of record. ſ. 8. 
6. By the 3 F. c. 5. If the children of any ſubject (the faid Children Child 
not being ſoldiers, mariners, merchants, or their apprentices or factors) 
ſhall, to prevent their good education in England, or for any other cauſc, 
be ſent or go beyond ſeas without licence of the king or {ix of the privy 
council (whereof the principal ſecretary to be one); ſuch child ſhall take 
no benefit by any gift, conveyance, deſcent, deviie, or otherwiſe, ot any 
lands or goods, until he conform. ſ. 16. | J 
Arundel. It ſhall be public kly taught and preached by all, that in Quakers in 

23 5 matters oaths may be lawfully taken. Lind. 298. particular. 

Art. 39. As we contels, that vain and raſh ſwearing is forbidden 
chriſtian men by our lord Jeſus Chriſt, and James his apoſtle ; fo we 
judge, that chriſtian religion doth not prohibit, but that a man may 

wear when the megiſtrate requireth, in a cauſe of faith and charity, „ i 
be done according to the Prophet's teaching, in ey: Judgm ent and 
truth. | | ; 

The unlau falnels of taking an oath, tho? before a judge, was one of 

the tenets of the old anabaprilts „ Again t whom therefore firſt the for 

going conſtitution, and after that this article was made long before the 
aner had either name or being. But becaute they es at preſent go 
under the name of anabaptiſts have quitted the doctrine, and the people. 
called quakers have taken it up, it 1s judged molt proper to inſert the 
_ fame here, under the Jaw relating to eee G1. 510, 511. | . 
Again by the 3 El. c. 1. It : any perton ſhall refuſe to take the oaths 
of allegiance and ſupremacy e tendred, he mall incur a _pre- 
-munire-- . 8. 

And by the 13 & 14 5 b W Fhereas certain 3 under the 
name of quakers and oth names of ſeparation, have taken up and main- 
tained ſundry eee een and tenents, and (amongſt others) that 

the taking of an oath i in any caſe whatſoever, altho' before. a lawtul ma- 
dene 1s altogether unlawful and contrary to the word of god; and 

he ſaid perſons do daily refuſe to take an oath, tho? lawfully tendred, 
whereby it often happens that the truth is wholly ſuppreſſed, and the ad- 
miniſtration of juſtice much obſtructed ; and whereas the ſaid perſons, 

under a pretence of religious worſhip, da often aſſemble themſelves to- 
gether in great numbers in jeveral parts of this realm, to the great en- 
dangering of the publick Peace and ſafety, and to the terror of the peo- 
ple, by maintaining a ſecret and ſtrict correſp ondence amongſt themſelves, 
ard in the mean time ſeparating and dividing themſelves from the reſt O. g 
his majeſty's good and loyal ſubjects, and from the publick congregatio: 18 
and uſual places of divine worſhip : for the redreſſing thetetore and pre— 
venting the many miſchiefs and dangers that may Ake by ſuch dangerous 
tenents and ſuch unlawful affemblies; it is enacted, that if any perſon 
Who maintaineth that the taking of an oath in any cate whatioev®r (altho 
before a lawful magiſtrate) is altogether unlawful and contrary to the 
word of god, ſhall wiltully and ob{tinately refuſc to take an bath, where 
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. the love of the realm he ſhall be bound to cake the ſame, being law⸗ 
fully and duly tendred; or ſhall endeavour to perſuade any other perſon 
to whom any ſuch oath ſhall in like manner be duly and lawfully tendred, 
to refuſe and forbear the taking of the ſame ; or ſhall by printing writing 
or otherwiſe go about to maintain and defend, that the taking of an 
oath in any caſe whatſoever is altogether unlawful : And if the ſaid per. 
| ſons commonly called quakers, ſhall depart from the places of their ſe. 
veral habitations, and aſſemble themſelves to the number of five or more, 
of the age of ſixteen years or upwards, at any one time in any one place, 
under pretence of joining in a religious worſhip, not authorized by the 
laws of this realm: In every ſuch caſe the party ſo offending, being 
convict by verdict of twelve men, or confeſſion, or by the notorious evi- 
dence of the fact, ſhall forfeit to the king for the firſt offence a ſum 
not exceeding 51, for the ſecond offence a ſum not exceeding 101; to be 
levied by diſtreſs and ſale by warrant of the parties before whom the 
offender ſhall be convicted; and for want of ſuch diſtreſs or non-payment _ 
of the penalty within one week after the conviction, the ſaid party ſhall _ 
for the firſt offence be committed to the common gaol or houſe of cor- 
rection for the ſpace of three months, and for the ſecond offence during 
{ix months, there to be kept to hard labour: which ſaid penalties ſhall 
be employed for the increaſe of the ſtock of the houſe of correction to 
which they ſhall be committed and providing materials to ſet them on 
work : And for the third offence, every ſuch perſon ſhall abjure the 
realm; or otherwiſe, his majeſty may order him to be tranſported to any 
'of his majeſty's plantations beyond the ſeas; ſ. 1, 2. 7 
And the juſtices of aſſize, and juſtices of the peace in their open ang 
general ſeſſions, ſhall have power to inquire of hear and determine the F 
ſame, and make proceſs for the execution chereof, as they may do in 
caſes of treſpaſs. FE 3+: 28 
And any juſtice of the peace, or mayor of a corporation, may commit 
to the common gaol, or bind over with ſufficient ſureties to the quarter 
ſeſſions, any] perion offending i in the premiſſes, in order to his conviction. 


Provided, that if any a er conviction ſhall take fuck oaths for 
which he bands committed, and ſhall alſo give ſecurity that he will for- 
bear to meet 1n any ſuch unlawtul afſembly z he ſhall be diſcharged, 

OO 
1 1 - be tenets 1 TA old anabaptiſts were; that TP ought not to 
1 | particular, be baptized ; and if they be baptized, that they ought to be rebaptized 
i oY when they come to lawful age; that it is not lawful for a chriſtian man 
i to bear office or rule in the commonwealth ; that no man's laws ought 
— — w mb chriſtian man to take an oath 
| „„ before any judge; that Chriſt took no bodily ſubſtance of the bleſſed 
virgin; that ſinners after baptiſm cannot be reſtored by repentance; that 
all things be or ought to be common, and nothing ſeveral: All Which 
. e e n out 105 the general pardons of the 32 H. 8. c. 49. and the 
9 | 3&4 Ed 6. 5 5 


? | Art. 
Ye | i 
os | 


Willenters. 


Art. 16. Not every deadly ſin willingly committed after baptiſm, is 
{in againſt the holy ghoſt and unpardonable. Wherefore the grant f 


| repentance is not to be denied to ſuch as fail into fin after baptiſm. After 


we have received the holy ghoſt, we may depart from grace given, and 
fall into ſin, and by the grace of god we may ariſe again, and amend our 


lives. And therefore they are to be condemned, which ſay they can 


no more fin as long as they live here, or deny the place of forgiveneſs to ” 


| ſuch as truly repent. 


Art. 27. The baptiſm of young children is in any wiſe to be retained 


in the church, as molt agreeable to the inſtitution of Chriſt. 
Preface to the book of common prayer, It was thought convenient, that 
an office ſhould be added for the baptiſm of ſuch as are of riper years; 


| which altho' not ſo neceſſary when the former book was compiled, yet by 
the growth of anabaptiſm, thro' the licentiouſneſs of the late times crept 


in amongſt us, it is now become neceſſary. 
Art. 37. The laws of the realm may puniſh chriſtian men with death, 


for heinous and grievous offences. 


mandment of the magiſtrate, to wear weapons, and ſerve in the wars. 
Ari. 38. The riches and goods of chriſtians are not common, as 


© touching the right title and poſſeſſion of the ſame, as certain anabaptiſts 


do falſly boaſt. Notwithſtanding, every man ought, of fuck things as he 
poſſeſſeth, liberally to give alms to the poor, according to his ability, 
II. Hew far mitigated by the aft of toleratim, and other ache. 


By the 1 W. c. 18. it is enacted as followeth : _ 
Froraſmuch as ſome eaſe to ſcrupulous conſciences in the exerciſe of religion, 
may be an effectual means to unite their majeſties protefiant ſubjects in intereſt 


ond affection; it is enatted, that neither the ſtatute of the 23 El. c. 1. nor 
the ſtatute. of the 29 El. c. 6. nor the 1 El. c. 2. 1. 14. nr the-3 J. c. 4. 


nor the 3 J. c. 5. nor any other law or flatute of this realin made againſt 


papiſts or popiſo recuſants (except the 25 Car. 2. c. 2. and the 3o Car. 2. 
ſt. 2. c. 1.) Hall be conſtrued to extend ts any perſon diſſenting from the 


church of England, that ſball take the oaths of allegiance and ſupremacy, and 
make and ſubſcribe the declaration againſt popery of the 30 Car. 2. ſt. 2. c. 1. 
Which caths and declaration the juſtices of the peace at the general ſeſſuns of 


the peace to be held for the county or place where ſuch perſon ſhall live, are 


hereby required to tender and adminiſter to ſuch perſens as ſhall offer them- 
ſelves to take make and ſubſcribe the ſame, and thereof to keep a regiſter : 
and none of the perſons aforeſaid ſhall give or pay, as any fee or reward, t1 


__ ©1y officer or officers belonging 10 the eourt oforeſaid, above the ſum of 6d, ney 
that more than once, for the entring of His taking the ſaid oaths and makins 


and ſubſcribing the ſaid declaration ; nor above the further ſum of 6d, for 


any certificate of the ſame to be mad: out and figned by the officer or officers of 


we faid court. l. 1, 2. 


And by the ſame article; It is lawful for chriſtian men, at the com- 
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Dillenters. 


And all ad every perſon and perſons that ſrall as aforeſaid lake the ſaid 
vaths, and make and ſubſcribe the ſaid declaration, ſhall not be liable to any 


pains penaliies or forfeitures mentioned in the 35 El. c. 1. nor in the 22 


Car. 2. c. 1. nor ſhall any of the ſaid perſons be prefecuted in any eccleſ. 
3 5 court, for or by reaſon of their on- conforming to te church of E gland 


. 


Pre 1ded, that by any aſſembly of perſens di Noting 5 „e church of 
England ſhall be bad in any place for religious worſhip, with the doors locked 
payed Gr bolted, during any time of ſuch meeting together; all and every 


Len, ſon and perſons that ſpall ceme to and be at ſuch meeting ſhall not receive am 


veneſit from this law, but be liable to all the pains and penalties of all the 
aforegoing laws recited in this act, for ſuch their meeting, notwithſtau 15 
his taking the ds and his mafeing ana ſubſeriving. be dec larat. on aforeſaid 


> . . 


55 ce that nothing here eiu 80 ſhall be e to exempt any of 


the Per ſons aforeſaid from paving of tithes or- other parochial duties, or 75 


other duties lo the church or miniſter ; non from any pro oſecutici in any ccc 
fraflical court, er elſewhere, for the ſame. ſ. 6. 

And if any perſon diſſenting from the church of Eng land as afereſaid, ft al 
be choſen or otherwiſe appointed to bear the office w, high conſtable, or peti! 
conſtable, churchwarden, overſeer of the poor, or any other parochial or word 


ice, and ſuch perſon ſhall ſcruple to take upon Lim any of the ſaid offices in 


regard of the oaths, or any other matter or thing required by the law to be 


taken or done in reſpett of ſuch office; every ſuch perſon ſhall and may execute 
ſuch office or employment by a ſufficient deputy by him to be provided, tha! 


ſhall comply with the laws on this behalf. Provided always, the ſeid def 


be allowed and approved by ſuch perſon or perſons, in ſuch manner as ſuch 


officer or Were: e Hoould by lac 2 have been allowed aud ene 


7 


"ind no perſon 45 ſenting from ihe church of England, in holy orders or 


1 Holy orders, or pretending to holy orders, nor any preacher or teacher 


of any congregation of diſſenting proteſtants, that al. make and ſubſcribe the 
declaration aforeſaid, and take the ſaid oaths at the general or quarter fe 


ions of the peace to be held for the county town parts or diviſion where juh 


_ perſon lives, and ſhall alſo aeclore his approbation of and ſubſcribe the articles 
of religion mentioned in the flatute of the 13 El. c. 12. except the 34, 


25th, and 36th, and theſe woras of the 20th article, VIZ. [ the Fg | 


hath power to decree rites or ceremonies, and authority | in controverfſics 


of faith, and yet] hall be liable to any of the pains or penalties of ”e 
17 C. 2. c. 2. nor the penalties mentioned in the ſaid aft of the 22 C. 
C. 1. by reaſon of preaching at any exerciſe of religion; nor to the penal / 
1001 by the 13 & 14 C. 2. c. 4. for officiating in any congregation for is 
exerciſe of religion permitted and allowed by this act. ſ. 8 
Provided always, that the making and Tubſeribing the ſaid declaration, cin 
the taking the ſaid otiths, and making the declaration of approbation and f 
 feription bo the ſaid articles, in manner as aforeſaid, at ſuch general en quarter 


ions of {De pract; ſhall be then and there entred of record in the ſaid cout, 
Var 


Diſſenters, 


for which 64 fall be paid to the clerk of the peace, and ns more: : provided, . 


that ſuch perſon ſhall not at any time preach in any e but With the doors 
not locked barred or bolted as aforeſaid. ſ. 

And ohereas ſome diſſenting proteſtants ſcruple the baptizing of infants 
it is enated, that every perſon in pretended holy orders, or pretending to holy 
orders, or preacher or teacher, that ſpall ſubſeribe the aforeſaid articles of 
religion, except before excepted, and alſo except fart of the 27th article touch- 
ing Gafant baptiſm, and ſhall toke the ſaid oaths, and make and ſubſcribe the 


ſaid declaration, in manner aforeſaid, ſhall enjoy all the privileges benefits and 
advantages which any other d. Lenting miniſter as gjoreard Mii ht have ar enjo 9 


5 virtue of this act. ſ. 10. 


And every teacher or preacher in holy orders, or pretended holy orders, t] at. 


16 4 miniſter preecher or teacher of a Cong? regation, that ſball take the caths 
herein required, and make and ſubcrive the declaration aforeſaid, and alſo ſub- 
ſcribe ſuch of the aforeſaid articles of the church of England as are required 
by this act in manner aforeſaid, ſhall be thencefs rth exempted from Jerving on 
any jury, or from being choſen or appointed to bear the office of church varden, 
overſcer of the 9 2 er any other parochial or ward office, or other office in 
any hundred of any ſvire, ciiy, town, pariſh, arviſion, or wapentake. 1. 115 
And every j1 ice of the peace may at any time require any perſon that gees 


| to any n eli for exerciſe of rely. on, to make and ſubſcribe the declaration 


for ond; and alſo to take the ſaid oaths (or declaration of fidelity herein after 


mentioned, in cafe ſuch perſon ſc ruples 75 be ta ng of an oath) and upon. re- 


Fa 


fuſal thereof, he ſpall commit him 7 priſon without bail, and certify his name 
% the next ſeſſions to be held for that place where ſuch perſon then reſides ; and 


if. he all there upon a ſecond tender refuſe to make and ſubſcribe the aecla- 


ration aforeſaid, he ſhall be then Wa there recorded ply from thenceforth © 


taken for a popiſh lata Convier, and incur. all the penalties of ail {oe 
aforeſaid laws, ſ. 12. 


And whereas there” are certain at er - perſons, dj iſenters from the 2 arch of 


England, who e the taking of any oath; it is enacted, that every ſuch 
perſon ſhall make and ſubſcribe the declaration aforeſaid, aud alſo a arclaration 


of fidelity, and ſubſcribe a prof ſion of, their chriſtian belief. Which decla- 
ratiens and ſubſcription ſhall be made and entred of record at the general 
quarter ſeſſions of the peace fer the place where ſuch perſon reſides. And 


every ſuch perſon that fhall make and [ul ſcribe the two declarations and Ir o- 


22 afcreſeid, being thereunto required, fhall be exempted from all the pains. 


and. ig of all the aſorem 1entioned ſtatulles made againſt popiſh recuſants or 


proteſlant non-co efermiſts, and alſo from the penalties of the 5 El. c. 1. and 


13 & 14 C. 2. C. 1. concerning the toking of oaths; and fhall enjoy all other 
the benefits pr iuileges and adv antages, Unaer the whe limitations Pr eviſues and 


ccuditious, which any other difjer ters fluid or ought to enjoy oy Uirtue ef hie. 


A. . 12. 
Aud if any perſon ſpall refuſe to take the ſeid oaths, when tendr = to him, 


*Thich every juſtice of the Peace 25 hereby imo ο red to de; ſuch perſon ell 
net be admitted to make and ſubſerive the two declareticns fercſaid, the” re.. 


quired thereunto either before a juſtice of 755 peace, or at the e effiens before or 


Yor, 1. X x after 


Tot 


P — 


522 Dillenters. 
405 any conviction of popiſb recuſancy as aforeſaid, unle efs fuch perſon rare, 
within thirty one days after ſuch tender of the declarations to him, produce 55 
two ſufficient proteſtant witneſſes to teſtify upon oath that they believe him to dle 
4 pfroteſtant diſſenter, on a certificate under the hands of four proteſtants who 
are conformable to the church of England or have taken the oaths and ſub- 
ſcribed the declaration abovementioned, and ſhall alſo produce a certificate under 
the hands and ſeals of fix or more ſufficient men of the fas eng fo hich | 
he belongs, ownirg him for ene of them. ſ. 14. _ 
Provided, that until ſuch certificate under the bands of fox of his conpre- 
gation as aforeſaid be produced, and two proteſtant witneſſes come to atteſt bis 
being a proteſtant diſſenter, or a certificate under the hands of four prete%ont; 
as ofer eſaid be produced; the juſtice ſpall take a recognizance with two fi. 
ties in the penal ſum of 307 for his producing the ſame; aud if be cannot 
de ſuch ſecurity, Hall comm! him to priſen until he bath produced uch 
ere cr two witneſſes as aforeſaid. ſ. 15. 
Provided always, that all the lau made and provided fer the frequenting | 
of divine ſervice on the lord's day, ſhall be ftill in force, and executed apainj} 
all Perſons that offend againſt the ſaid laws, except ſuch perſons come to ſome 
congregation or aſjembly of relivieus war ſoups allw ed Gr PO 5 this off, 
. 
Provided, that nothing in this act ft all be confir: wed to axtend, to give a 
ah benefit or advantage to any papiſt or popiſb recuſant whatſcever ;, ir 10 
 eny perſon that ſhall deny in his preaching er das the doctrins of the bieſſed 
trinity, as it is declared in the aforeſaid articles of religicn. 1. 17. 

Provided, that if any perſon ſhall willingly and of purpoſe, net or 
contemptuoufly come into any cathedral or pariſh church, chapel, or other con- 
gregalion permitted by this all, and diſquiet or diſturb the ſame, or miſuſe aw BM 
preacher or teacher; he ſhall, upon proof thereof before any juſtice of the |} 
1 5 | Peace by two witneſſes, find two ſureties to be bound by recognigauct in 6e 

[\ | OE penal ſum of 5ol, and in default of ſuch ſureties ſhall be committed 10 priſn 
ti We 5 . the next ſeſſions; and upon conviction of the ſaid offence at the ſaid . = 
- 7 fions, ſhall ſuffer the pain and penalty of 201 to the king. ſ. 18. „ 
= 5 Provided always, that no congregation or aſſembly for religious worſhip | 
1. 5 ſhall be permitted or allowed by this af, until the place of ſuch meeting !! 
bl be certified to the biſhop of the dioceſe, or to the archdeacon of the archdeacenrr, | 
or to the juſtices ef the peace at the general or quarter ſeſſions of the peace for 
the county city or place in which ſuch meeting ſball be held, and regiſtred in 
pt the ſaid bifoep's or archgeacon's court reſpecliveh, or recorded at ihe ſaid 
7 Hens; the regiſter or clerk of the peace whereof reſpeclively, is hereby re- 
quired to regiſter the ſame, and to give certificate thereof to ſuch perſon ds 
PT EERY Hall demand the ſame : for which there ſhall be no greater fee nor reward 
token, than the ſum of 6d. ſ. 19. 

S. 2. Nor any other law or ſtatute of 7515 realm made againſt papiſts or. 

pepiſh recufants] Which are ſpecially inſerted under the title Jovyery. | 


Except the 25 C. 2. c. 2. ond the 30 C. 2. ſt. 2. c. 1.] Which ſaid 
ſtatute of tlie 25 C. . 6 2. requires, that perſons admitted to temporal 
offices 
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ſitting in either houſe of par 
| ſubſcribe the declaration againſt popery therein mentioned. 


WWVDDiſlenters. . 

offices ſhall reecive the ſacrament according to the uſage of the church of 
England, and ſubſcribe the declaration againſt tranſubſtantiation.” — 

And the ſaid ſtatute of the 30 C. 2. ft. 2. c. 1. diſables perſons from 


parliament or coming to court, who ſhall not 


| Shall be conſtrued to extend to any perſon or perſons diſſenting from the 


church of England, that ſhall take the oaths] In the judgment given againft 
Larwood, H. 6 V. it was declared by the court, that the defendant 
ſhould at firſt have pleaded in bar, that he was a diſſenter from the 
church, and then brought himſelf within the compaſs of the act of in- 
dulgence; of which the court cannot take any notice, becauſe it is a 
| private act; for before it was made, the law did not take any notice of 
= proteftant diſſenters, but only of diſſenters from the church in general : 
= bcſides, it is an act which doth not extend to all ſorts of proteſtant di{- 
= but e h who ſhall qualify themſelves as therein is pre- 
VVT 2 ir 


ſenters, but only to ſuc 


phat ſhall take the oat 


bs] And by the 10 An. C. 2. F any perſen dis- 


af, — ſhall at any time during ſuch proſecution, take and ſubſcribe the ſaid 


= oaths and declaration, or being of the people called quakers ſhall make and 
= /ubſcribe the aforeſaid delaration and alſo the declaration of fidelity and ſub- 

| | ſcribe the profeſſion of their chriſtian belief according to the ſaid act, or be- 

fore any two juſtices of the peace (who ſhall take and return the ſame to the 
next quarter ſeſſions to be there recorded); ſuch perſon ſhall be intitled to the 
| benefit of the ſaid att, as fully as if he had duly qualified himſelf within the 
| time preſcribed by the ſaid aff, and ſhall be thenceforth exempted and diſ- 
| charged from all the penalties and forfeitures incurred by force of any of the 
pee fatutes. „ 8. „ 
| That fhall take the oaths of allegiance and ſupremacy, and make and ſub- 

| feribe the declaration againſt popery] Which vaths and declaration are in- 
ſerted under the title Paths. „ N 


3 For the county or place where ſuch perſon Hall tive] And by the 10 An. 


c. 2. Any preacher or teacher of any congregation of diſſenting proleſtants, 


| duly qualified according to the ſaid ail, ſail Je allowed to officiate in any 


congregation, altho* the ſame be not in the county wherein be was ſo qualified , 


provided thut the ſaid congregation or place of meeting hath been duly certi- 
Fed, and regiſtred or recorded according to the ſaid ach: and fuch preacher or 


teacher ſhall, if required, produce a certificate of his having ſo qualified Him- 


ſelf under the hand of the clerk of the peace; and ſhall alſo befere any juſiice 
of the peace of the county or place where be ſpall ſo officiate, make and ſub- 
85 „ e S” = joe 


59 


ſenting from the church of England (not in holy orders, or pretended holy. 
orders, or pretending to holy orders, nor any preacher or teacher of any cou- 
 egregation) who ſhould have been intitled to the benefit of the toleration act if 
be had duly taken and ſubſcribed the oaths and declaration or otherwiſe quali- 
Fed himſelf as required by the ſaid off, and ſhall be proſecuted upon any of 
bie penal ſtatutes from which proteſtant diſſenters are exempted by the ſaid 
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Diſlenters. 


* ſuck declaration, By take ſuch oaths as are nimined in the fd at, 


if thereunto required. . 9. 
S. 3. All and every perſon and ab foie 800 not be 2 The Kue 5 


"his. and in the following ſection where the ſame words are repeated, is 
evident enough ; but it ſeemeth to be ſomewhat inaccurately expreſſed. 


S8. 4. Nor ſhall any of the ſaid perſons be pr efecuted in any ecclef; oficel — 
court] Two perſons who were publiſhed and married in a conventicle, 1 
were aftewards libelled againſt | in the ſpiritual court, for incontinence and 


fornication; and upon moving for a prohibition, time was aſſigned to 


ew cauſe why it ſhould not go, and the proceedings in the ecclelia ſtical 


court were ſtayed in the mean time. Afterwards it was agreed that a 
_ prohibition ſhould be granted, and that the plaintiff ſhould declare; 
that ſo upon demurrer, the point might be tried. But what the judg- 


ment was, or whether the cauſe proceeded to trial, doth not . by 
the report. 3 Lev. 376. Gib. 519. 5 

But as to this caſe of marriage; by the ſtatute of the 26 G. 2. e. 33. 
if the ſame ſhall not be celebrated in a church or publick chapel (excep 


the parties be quakers), the marriage ſhall be void. 


S. 8. And ſhall alſo declare his approbation of, and rbferibe i the articles of 


religion] So that the act doth not extend to all perſons whatſoever, who 
| ſhall think fit to ſtyle themſelves proteſtant diſſenters ; but in order to be 


titled to the benefits thereof, they muſt firſt qualify themſelves as is 


therein directed; that is to ſay, they muſt take the oaths, and make 
the ſubſcriptions requiſite within certain bounds. Until this ſhall be done, 

they are not intitled to any indulgence by this act. Which obſervation is 
applicable particularly to a ſect that hath ſprung up of late years, diſtin- 


guiſhed by the name of Methodiſts; which doth not as yet ſeem to be 


ſettled to any certain principles. They did originally proceed | as mem- 
bers of the church of England, profeſſing only a ſtricter purity, and an 
adherence to the genuine deoctrinles of the church, which they ſuppoſed 


the church itſelf had deſerted, or did not ſufficiently inculcate. And this 


was firſt ſet on foot by clergymen of the church of England'; no doubt, : 
with a very good intention. But, as Solomon ſaith concerning the be- 
_ ginning of ſtrife, that it is like the. letting out of water; ſo here, the 


foodgate being opened, it doth not as yet appear where the inundation 
Will ſtop. If they continue to profeſs themſelves ſtill members of the 
church, and at their aſſemblies do perform their religious exerciſes ac- 
cording to the form and manner of the church of England ; this act doth 
not extend unto them, nor do they feem to need the benefit of) it; 1- mean, -* 


as to their hearers : But thoſe miniſters of the church of England, who 
take upon them to preach in ſuch aſſemblies, wilt do well to conſider the 


force of the 71it canon aforementioned ; which. to prevent the danger 
and probable factious conſequences of 12 5 clandeſtine aſſemblies, doth 


for their ſecond offence in this kind inflict upon them the penalty of ex- 
communication. If they do not proceed in their aſſemblies according 2 


1 . 


_ 


Dille aters: 


FE foray, and manner of the church of Eng land ; then both miniſter and 


people are liable, to all the penalties of the 3 ſtatutes made againſt 


conventicles, until they ſhall be qualified by taking the oaths, and making 


the ſubſcriptions, 8 performing the other requiſites, according to this 
act: Which being done, it is probable they will then fall in at laſt, 
= amongſt ſome of the other ſets of proteſtant diſſenters. 


8. 11. Shall be exempted from ſerving on 20 jury). And . the 2 G. 3- 
c. 20. from ſerving in the militia. 


S. 13. Scruple the taking of any oath] And by the. 22-6. 2. C. 46. Ty all 5 
caſes wherein by any act of parliament an oath is or ſhall be allowed or re- 
_ quired, the ſolemn affirmation of quakers ſhall be allowed inſtead of fuch oath, 
 althy no particular or expreſs proviſion be made for that purpoſe in ſuch att : 
and if any perſon making ſuch affirmation ſhall be convicted of having wil- 
Fully falfly and corruptly affirmed or declared any thing, which if the ſome had 
| been depoſed upon oath would bave amounted to wilful and corrupi perjury: ; 

he ſhall ſuffer as in caſes of perjury. 1. 36. 
Provided, that no quaker ſhall by virtue hereof be qual ified or permitted 4 
[--- "9708 evidence in any criminal caſes, or to ſerve on JOS, or to bear any Mee : 
¶ profit in the government. 1. 37. A 
7. 7 C. Robinſon and Soyward.. By the court, We cannot ground 
"I attachment for non-performance of an award on the affirmation of a 
quaker; for tho? it be a ſuit between party and party, yet it is a cri- 
minal proſecution within the ſtatutes that in certain caſes do. Aiſpenſe 


with the oaths of quakers. Sr. 441. 
7. 8 G. A motion was made for exhibiting ticles of the peace, on 


| l ui behalf of Elizabeth Collect, a e ; but ſhe refuſing to 1 the 
5 court could do nothing. Str. 


H. 3 C. 2. Ce, vide 2 againſt anbei and dor zelt. On an 


© appeal of murder, a quaker” $ affirmation. was Offered in evidence, and it 
was inſiſted that this is a civil ſuit only, betwixt party and party, in 
which therefore ke might be a witneſs: Bur by Raymond chief jultice, 
As to this purpoſe, it is a criminal proceeding ; ang. he cannot be a 
witneſs, unleſs he be ſworn. Sir. £56. 


7. 4. C. 2. K. and Hach. It was deni ed to read a aner 8 affirmation, 
on motion for an information for a miſdemeanor. Str, 872. _ | 


-H.-18 G. 2; K. againſt Turner and others. A. rule to ſhew cauſe, why 


an appointment of overſcers of the poor tor Cirenceſter ſhould not be 


quaſhed, was ſerved by a quaker, and on his affirmation made abſolute; 
this not being looked on as a criminal proſecution, tho” it is on the 


crown fide, and the rule intitled in the king's name. Str. 1219. 


But beſides tlie rrakrre⸗ there 18 another ſect not unlike to the quakers 


in this reſpect, called Mera 1QNs, who ſcrupling to take an oath have 
been indulged by the legiſlature in making a folemn affirmation inſteact. 


thereof ; it being enacted by the 22 G. 2. c. 30. (intitled, An act for 


encouraging the people known by the name of Unitas fratrum, o g 
rel hreu, 
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brethren, to ſettle in his maj 
being a member of the proteſtant 'epiſcopat \ church, known by the name « 


es colloids: in Hes ) TORE eve per n |þ 
unitas fratrum, or the united brethren, awhich church was formerly ſettled , 2 


Moravia and Bohemia, and are now in Pruſſia, Poland, Sileſia, Luſatia, 
Germany, tbe United provinces, and alſo in his majeſty dominions, who 
ſhall be required on any lawful occaſion to take an oath, Hall inſtead of the 3 
uſual, form, be permitted ta make his ſolemn affirmation, in theſe words, |} 
I A. B. do declare, in the preſence. of almighty god, the witneſs of | 
the truth of what 1 ſay”*. Which ſhall be of the ſame force and effeti 
in all courts of juſtice and other Places where by law an oath ſhall be re- 
quired within the kir gdoms of Great Britain and Ireland, and within his 


majeſty's dominions in America, and under the like penalties as for perjury, 


as if ſuch perſon had taken an oath in the uſual form. But this not to 
qualify wi perſon to give evidence in a criminal cauſe, or to ſerve on furies. 
Asad by the ſaid aft, every member of the ſaid church or congregation, 
200 Gall 
ſummoned there to bear arms, ſhall be diſcharged from perſonal ſervice, on 
Paying the like rate or ofſeſſment in lieu thereof, as perſons unable by reaſon cf 


reſt 45 in any of his majeſty's dominions in America, and ſhall Je 


age, ſex, or other infirmity. — And to prevent any oubt, whether a Perſon 


7 meds to be of ſuch congregation, is atfually a member thereof; every 
per ſon wha ſhall claim any benefit of this af, ſhall at the time of ſuch claim 


produce a certificate ſigned by ſome biſhop of ihe ſaid church, or by the paſtor 


of ſuch church or congregation who ſhall be neareſt to the place where ſuch 


claim is made : and ſuch perſon, proving by his affirmation, or by other legal 


 -Witneſs, that the ſaid certificate was duly executed, and alſo affirming that be 
is aftually a member of the ſaid church, ſhall be adjudged and deemed accord- 
ing. And that it may be known whether ſuch biſhops and paſtors are of the 

2 425 church; the advocate of the ſaid church or congregation for the time 


being, ſhall from time to time lay before The commiſſioners for trade and 


: plantations, in order that the ſame may remain in their office, liſts of all the 
biſhops of the ſaid church appointed by them to grant certificates, with their 

_ handwriting and uſual ſeal ; . and alſo the names, handwriting, and ſeals of 
the biſhops appointed by the ſaid brethren as aforeſaid, and the names of ſuch © 
: paſtors as ſhall. be authorized by the. ſaid advocate or * to give certif cates 


in any of his maj eſty's colonies in America. 


Declaration of faelity, and ſubſeride a profe on of their aritien belief 1 
The forms of which are inſerted under the title Daths, 


S. 16. Except fuch perſons come to ſome congregation] But, by Holt chief 
Juſtice : If a man be a profeſſed churchman, and his conſcience will 


permit him ſometimes to go to meetings inſtead of coming to church, 
the act of toleration ſhall not excuſe him; for it was not made for ch 


ſort of people. Gib. 358 6 Mod. 190. 
And by the 5 G. c. 4. F any mayor bailiff or other magiſtrate, ſhall. 


Enowingly or wilfully hers to or be preſent at any publick meeting for religics 
N other than of the church of England, in the gown or other peculiar | 
habit, or attended with the enſign or enſigns belonging to his office; 4 


al, 


| fall, upon conviftion by due courſe of law, be-diſablid to hold ſuch office, and 

ble incapable to bear any publick office or employment whatſoever 
S. 18. Difſquiet or diſturb) And by the 1 G. ſt. 2. c. 5. If any perſons 

unlawfully riotoufly and tumultuouſly aſſembled together, to the diſturbance of 


ſhall anſwer damages, as in caſes of robbery. 1. 6. 
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the public peace, ſhall unlawfully and with force demoliſh or pull down, or 
begin to demoliſh or pull down, any church or chapel, or any building for reli- 


| gious worſhip certified and regiſtred according to the 1 W. c. 18. the ſome  _ ed, — 1 
ſhall be adjudged felony without benefit of clergy. 1. 4. And the bundred „„ 1 


8. 19. Place of ſuch meeting ſhall be certified] M. 8 I. Green and 


others againſt Pope. Green and fifteen others bring an action upon the 

caſe, in the court of common pleas, againſt the detendant, for having 
made a falſe return to a mandamus to him directed. The plaintiffs in 

their declaration ſhew the act of the 1 W. c. 18. which exempts pro- 

teſtant diflenters from the penalties of divers former acts, if they take the 

boaths and ſubſcribe the declaration there mentioned; that by the ſame it 

is enacted, that no meeting by proteſtant diſſenters for religious worſhip 


ſhall be allowed, until the place for the meeting be certified unto the 
biſhop of the dioceſe, or the archdeacon, or to the quarter ſeſſions, and 


regiſtred or recorded there reſpectively; and the plaintiffs ſnew, that they 
| were proteſtant diſſenters, and had taken the oaths and ſubſcribed the. 
| declaration according to the act; and that in the pariſh of Hindley at a 


town called D. within the dioceſe of Cheſter, the plaintiffs had appointed 


a place called The chapel for their religious worſhip, and that they had 


authority ſo to do; that. Green one of the plaintiffs made a certificate of 
their appointment of this place to the biſhop. of Cheſter, and delivered it 
to Pope the defendant, being regiſter to the biſhop, to regiſter it as he 


ought ;- that the defendant Pope refuſed to regiſter it; upon which the 
- plaintiTs were driven to fve a mandamus out of the king's bench, di- 
rected to the defendant, commanding him to regiſter the certificate; but 
| that the defendant notwithſtanding did not regiſter it, but. made return to 
the mandamus, that Hindley was an ancient ' populous village, diſtant 
one mile from the pariſh church, and for theſe forty years laſt paſt this 
palace called The chapel had been and yet is a chapel of eaſe, and en- 


dowed with zol a year, and had a miniſter appointed to officiate, and 


that there were ſeveral places within the pariſh already appointed for diſ- 


ſenters for religious worthip ; all which return the plaintiffs aver to be 
falſe; and for this falſe return they bring this action. The defendant : 
pleads, that the return to the mandamus was true, and avers every parti- 
cular of the return. The plaintiffs demur. And it was reftoIved. by the 
court, that this plea was bad, becauſe it amounts but to the general iſſue, 


it being all matter of fact, and having no inter mixture of law. Then it 


was urged for the defendant, that judgment ought to be given for him, 
1. Becauſe it is ſaid in the declaration, that the plaintiffs appointed the 
place, but the act gives no direction, who ſhall have authority to appoint 
the place, and therefore it ought rather to be done by the nere e 1 

5 | 5 | | | .:--QtRNECWUC 
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otherwiſe with the conſent. of the whole meeting. 
_ thority to appoint a chapel ; but this place in the declaration they call a 


them; 


Wiſlenters. 
2. They have no au- 


chapel. But to this the court anſwered, that a field or tavern may be 


called a chapel. 3. They ſhould have ſhewn, by whom this appointment 
was made, as by the diſſenters inhabitants within ſuch a diſtrict; but ir 
is ſo general here, that it may be by all the diſſenters in England, Then 
ff it 18 no good appointment, the whole will fail ; for then there will be 
no certificate; if no certificate, no regiſtring z if no cauſe to regiſter, 


the refuſal was no ground for a mandamus : ; if no mandamus, then there 
could be no falſe return. 4. It is ſaid that the certificate was made by 


Green alone; but the act gives no authority to any one in particular to 
make it. But by Treby chief Juſtice, the act being general, any of them 
may well certify. 5. The mandamus in this caſe was not grantable, for 


there was here no diſturbance of a freehold, nor office of truſt, but a 


ching merely eccleſiaſtical : and if a man hath a ſeat in a church, and 1s. 


hindred of the enjoyment, no mandamus lies; and as to the plaintifls, 


this was in nature of a church. But to all theſe objections the court gave 
one general anſwer, that this action was brought for the falſe return to 
the mandamus, and therefore all the reſt is but inducement : And there- 
fore whether a mandamus will lie or not, is not now before the court, but 

it muſt be taken for granted, that a mandamus was iſſued, and the de- 
fendant made a falſe return. The principal point therefore of the caſe 

was, whether the plaintiffs can join in this action, or not ? And this was 
| ſeveral times argued at the bar. And the defendant's council argucd 
that they could not; | becauſe that where perſons are jointly intitled to 
the action, they may all join in it, ſince the damages which were the 
foundation of it were joint, but where perſons are ſeverally damnihed, as 
in treſpaſs or the like, there they cannot join. But it was adjudged by 


the whole court upon great deliberation, that the plaintiffs might well 


join, for the damages in this caſe were joint; for they all Jointly ſue 4 
mandamus, they all jointly proſecuted, the charges were all joint, and 
theſe are the damages the plaintiffs ſue to recover; and by Treby Chief 

Juſtice, if the attorney ſues the plaintiffs for the charges of the ſuir of the 
mandamus, he muſt ſue them jointly, and the ſurvivors are liable: And 
tho' it was objected, that the plaintiffs had no need to join in the {uit of 


the mandamus ; yet the court anſwered, ſince they might have done it, 
the charges _ {urvive. And they relied principally 1 upon a caſe ad- 


judged in this court, M. 4 V/. where the two churchwardens of Chelſea 


church, being elected by the pariſh by cuſtom, went to Dr Brampſton the 
oificial,” to be ſworn; Dr Brampſton refuſed to adminiſter the oath © 
upon which they ſued a mandamus directed to Dr Brampſton, 


3 coramand him to adminiſter the oaths ; upon which he returned, chat 


the cuſtom was, that the miniſter ſhould name one churchwarden, and 
that the pariſh ſhould chuſe the other; that becauſe the pariſh had 
clected two, he did not know which of them he ought to admit; they 


brought an action upon the caſe jointly againſt Dr Brampſton for this 


falſe return ; 3 and exception was taken, that the damages were vers 


G3 10 


Oillenters. 


and the profits of the oflices ſeveral ; but to this it wa: anſwered, that 
the action was not brought to recover damages for the profits of the 


office, for the office had no profits; but it was brought, to recover the 


damages and charges expended in the ſuit of the manda amus; and for 


this reaſon it was adjudged, that they might well join: which doth not 


differ from the principal caſe. But to make a diſtinction between theſe 


two caſes, it was objected, that the churchwardens might well join, be- 
cauſe they are a corporation in judgment of law, and may ſue for goods 
of the pariſh which are taken out of their polieon, or may have treſpaſs 


or appeal of robbery for the goods of the pariſh; which diſtinguiſhes 


them from this caſe, which was of common perſons. But to this the 


court anſwered, that churchwardens are not a corporation, till they arc 
admitted ; but this mandamus was ſued, to procure admittance, and con- 
ſequently then they were not a corporation. And by the court, this 
action is not brought, only to recover damag; es, but alſo to have a pe- 
remptory mandamus, in which all ought to join. For one of them can- 


not have a peremptory mandamus, where ſixteen joined in the principal 


mandamus; for the peremptory mandamus mult purſue the principal, 
And for theſe reaſons all the court were of opinion, that the plaintiffs 


might well join. And therefore judgment was given for the plaintiffs, 


| Afterwards the plaintiffs moved the court of king? s bench for a peremp- 
_ tory mandamus. But the court of king's bench denied to grant it; be- 

cauſe the peremptory mandamus ſays, "that the return is falſe os it ap- 

_ peareth unto us by the record, which cannot be ſaid here; for the king's 


bench cannot take judicial notice of the record of the common pleas, b 


__ unleſs it come before them by courſe of law; and therefore the action for 
the falſe return ſhould have been bro! ught in the king's bench, where 


the falſe return is, if the re ty « deſigned to have. 1 be remptory mandate | 


L. Roym. 125. 


By the 10 An. c. 7. 19 . 2. c. 7 and 21 652 . 2:4; for regu- 


Ws epiſcopal meeting houſes in Scotland ; no letters of orders of any* 


paſtor or miniſter of any epiſcopal meeting or congregation in Scotland, , 
ſhall be deemed ſufficient, but ſuch as have been given by ſome biſhop of 


3 England or Heland; and ſuch paſtor, as often as he ſhall officiate in any 
Tuch epiſcopal meeting houſe or congregation, ſhall at ſome time during 


the divine ſervice pray for the king "by n name, and for the royal family. 


in the ſame form of words as they ſhall be directed by lawful authority to 


be prayed for, in the prayers for the royal family, contained in the liturgy 


of the church of England. 
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Dona ive, 


What. 


Fo e 


Diſtribution. 
n F diſtribution of inteſtates effects, 18 treated of under the title 
Mills. „„ 
Divine ſervice, See Publick woꝛdhip. 
Divorce. See : Marriage. 


| Bottops commons. 


D OCTORS Commons is the college of civilians in 1 London, which 


was purchaſed by Dr Harvey, dean of the arches, for the profeſi ors . 
of the civil law. Here commonly reſide the judge of the arches court of 


Canterbury, the judge of the admiralty, and the judge of the prerogative 
court of Canterbury, with divers other eminent civilians ; who there living 


(for diet and lodging) in a collegiate manner, and commoning together, 
it is known by the name of doctors commons. It was burnt down in the 
fire of London, and rebuilt at the charge of the protetion... Chamber, 


Preſent State, © 


- Donatio cauſa moztis. 


0600 00 mortis, is a gift in proſpect of death ; where a perſon 
moved with the conſideration of his mortality, doth give and deliver 
8 to another, to be his in caſe the giver die, but Tf he lives he is 
to have it again. Law of Tet. 179. I 
Which is "treated of more at large under the title Wills, 


BDonative. 


Donative is a ſpiritual preferment, be it church, chapel, or 
rage, which is in the free gift or collation of the patron, without 


making any preſentation to the biſhop 3 and without admiſſion, inſtitu- 
tion, 


Donati ve. 35 ha 


tion, or induction by any mandate from the biſhop or other; but the 
donee may by the patron, or by any other authorized by the patron, DE. 
pr into poſſeſſion. Deg. p. I. c. 13. 

And this rig ht in the donor (together with the exemption of the Original of 
davon from cccle liaſtical juriſdiction) ſeemeth to have carne from the donatives. 
conſent of the biiuop in tome particular cafes: as when the lord of a 
manor in a great pariſh, having his tenants about him at a remote diſtance. 
from the pariſh church, did offer to build and endow a church there, pro- 
vided that it ſhoutd belong intirely to him and his family, to put in ſuch 
berſons as they ſhould think fit, if they were in holy orders. It is very pot- 
vie, that the biſhops at that time, to encourage ſuch a work, might 
3 them to enjoy this liberty; which being continued time cut of 

ind, is turned into a preſcription. And t they 01 are to be diflinguiſhed 
. Form thole called ſine-cures, and exempt Fri ions: for ſine-cures in 
truth are benefices preſentable; but by means of vicarages 8 5 owed in 
the ſame places, the perions who enjoy them have by long cuſtom been. 
excuſed from reſidence : and exempt juriſdictions are not ſo called, be- 
_ cauſe they are under no ordi nary ; but becauſe they are not under t! he or- 
dinary of the dioceſe, but have one. of their own ; and are therefore 
8 peculiars. 1 fill. 335. 


There is not any one particular ſort of ecdifiatticat pre kerments, Of wbat kit 
that : are peculiarly ſaid to be donatives ; for ſome of all forts may be do- of benefices c? 


die FRIES, 


native, as well as prefentative, or cleEive. For biſhopricks were dona 
tive in England, after the conqueſt, until the time of king John. An 1 
a deanry may; for thoſe deanries that were tranſlated from priories and 
convents, or which were founded after the diſſolution of abbies and mo- 
naſteries by king Henry the eighth, or other kings of this realm, are 
donative, and conferr ed by the king's letters Patent. So a prebend ma; 
be donative, as at Windſor and Weſtmi ere in che chape hs of the king, 
where the prebend being void, it is ſaid that the king ſhall m. ike colla- 
tion of his clerk by patent, and by force thereof he {hall take poſt fon 
without any inſtitution or induction. Alſo a benefice with cure of ſouls 
may be a Gonative : ; as the rectory of Briery or Burien in Cornwall: and 
ſo the church of the tower of London is a cure of ſouls, and the King's 
donative. Watſ. c. 15. 

Vet ſome of theſe inſtances, and other rich like, may be I to SER 
ble donations, rather than to be donations, properly fo called; fuch as the 
grant of the king to prebends without inſtitution ; 1o'allo, the collation. 
of a biſhop without preſentation; and the nomination to perpetual cura- 
cies, which is without either preſentation inſtitution or induction. For 
theſe differ from donatives properly fo called, which are given and fully 
poſſeſſed by the ſole donation of the patron in writing; inaſmuch as col- 
lations and royal grants are to be followed by induction and inſtalment; 
and perſons nominated to curacies are to be authorized by a licence 
from the biſhop, before they can legally officiate. Whereas poſleffion 
iy donation 1 15 not ſubject to any of theſe conſequents, but receives its 
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Stamp. 


Form of a do 


anon, - 


Donative. 


full eſſence and effect from the 6ngle act and ſole authority of the donor 
as aforeſaid. Malſ. c. 15. 2 

4. By the ſeveral ſtamp acts z for: every. hear or piece of vellum or 
parchment, or ſheet of paper, upon which any donation which ſhall paſs 
the great ſeal of England, or upon which any donation to be made ly 


any patron whatſoever, of. or to any benefice, dignity, or eccleſiaitic;] 


promotion, ſhall be ipgroſſed or written, ſhall be paid a double forty 
{hilling ſtamp duty. Provided, that ſuch benefice, dignity, or promo- 
tion be of the yearly value of 101 or above in the king's books. 
If under that, it ſcemeth that che lame ſhall be upon a treble gs 
ſtamp. | 
5. The form of a donation may be thus: To all to whom theſe pre- 
* ſents ſhall come. Know ye, that I A. B. of — in the county of 
c quire, have given and granted, and by theſe " ts do 
give and grant, to my beloved in Chriſt C. D. clerk, the office or 


1 place of curate” Lor as the caſe ſhall be! of the ch napel f 


< the county of —— endeth greeting. Whereas the chapel 8 


in the county of ——— now lawfully vacant, and to my donation and 
free diſpoſition in full right belonging, and by theſe preſents do make 
** conſtitute and appoint him the faid C. D. curate of the ſaid chapel; to 
have, hold, and enjoy the ſaid office or place of curate in the cha l 
aforeſaid to him the ſaid C. D. during his natural life, with all and 
every the ſalaries ſtipends rights and appurtenances to the ſame office 
or place of curate aforeſaid in any wiſe belonging or appertaining, as 
fully freely and perfectly, and in as ample manner and form, as any 
other hath or ought to have held and enjoyed the ame. In witncts 
whereof I have hereunto ſer my hand and ſeal, the — day of —-- 
in the year of our lord — Eton 459. 

Or thus: © To all to whom theſe preſents ſhall come, A. B. of . 
“in the county of —— eſquire, lord of the manor of ——— in 


| O | 
in the county aforeſaid, is now vacant, and to my donation in full 


right belongeth ; know ye, that I the aforeſaid A. B. have given and 


fect of a do- 
Nation, 


40 granted to m "I in Chriſt C. D. clerk, the aforeſaid chapel of 


with all its rights and appurtenances, and by the tenor of theſe 
ae do induct him the ſaid C. D. into corporal poſſeſſion of the 
ſaid chapel, with all Its APPUrtenances. In witnels whereof, c. 
Eton 461. 

6. The grant cf a Jonative being once made, creates a right as full 
and laſting as inſtitution and induction; that is, a right not to be raken 
away, but by the reſignation or deprivation. of the donee; the reſigna- 
tion to be made to the donor, and the deprivation to be made by the do- 
nor likewiſe; both the church and the clerk being exempt from ordina- 
ry juriſdiction. To this purpoſe it is, what we find in the reports of Sir 
John Davis, that a donative cannot be granted for years or at will only, 
becauſe this great inconvenience would follow, that the freehold might be 
in perpetual abeyance ; which 1s an INCONVENIENCE that the law will not 
tuffer. Giv/. $19. | 
7. Altho' 


1 


Donative. 
„ Altho' 4 clerk upon whom a donative is beſtowed, doth not gain 
pol ffeſon by preſentation, inſtitution, and induction; yet he is obliged, 


in order to preſerve and maintain his poſſeſſion, to be qualified and to 
qualify himſelf 1 in 1 chings, as others do who are prelented inſtitute 0 


and inducted: 


— * 


(1) He wilt be a prieſt; without which, by the 13 & [4 C. 2. C. 4. 


{. 14. no perſon ſhall be admitted to any eccleſiaſtical promotion. 

(2) He muſt take the oaths of alle 21ance and 1 before he 
takes the donation; and this he muſt do before ſuch perſon Who hath au- 
thority to 1 Ant e that is, his patron; by the 1 Llig. "46. I. 
and 11:68, 
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tow far the 
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0) And if 118 Aonatt e be a benefice with cure, he that 9 11 


ought firſt to ſubſcribe the urn nine articles in the preſence of the 
22 y, (by the 13 Kl. c. 12.) which Dr Watſon luppoſeth muſt be un- 


derftood of the ordinary of the dioceſe, and not of his Patron; _altho* 


the patron hath the power of viſiting and correcting him, and not the or- 
dinary of the dioceſe. Wailſ. c. 15. 


(4). He muſt alſo, before his admiſtion to be incumbent or have polleſ 


ſion of his donative, ſubſcribe before the archbiſhop, biſhop, or ordinary 


of the dioceſe (or their vicar general, chancellor, or commiſſary reſpec- 


tively) the delaration of conformity to the liturgy of the church of Eng- 
land” as by law eſtabliſhed. And if the donative hath a pariſh church be- 


5 longing to it; he muſt have à Certificate under the hand and ſeal of che 


perſon before whom he ſubſcribed, to be read by him in ſuch church af- 


terwards. 13 & 14 C. 2. c. 4. 13 C. 2. . „ 

() And he ovght to read the morning and evening prayers in his 
church or chapel, within two months after he ſhall be in the actual poſſeſ- 
ſion of his donative, or in caſe of impediment (to be allowed of by the 


ordinary) then within one month after ſuch impediment removed ; toge- 


| ther with the form of giving aſſent and conſent thereunto: ay. the 13& 


NT 


(6) He mult alſo within two ad { or at the time when he reads the 


morning and evening prayers as aforel aid) ) read and aſſent to the thirty 
nine articles, if it be a Place with cure: for altho' it is ſaid in the ſtatute 


of the 13 Eliz. c. 12. .. 2. that this is to be done in two months after in- 


duction; yet when the having cure of ſouls is the foundation of reading 
and aſſenting, wherever there is cure of ſouls, the induction may be well 
interpreted of any actual poſſeſſion whatſoever... 13 El. c. 12. 23 C. 2. 
c. 28. Valſ. e; 


(7) He muſt 6TH thine ER after ſubſcription of the declaration 


aforeſaid, within his pariſh church as aforeſaid, read the ordinary's certi- 


ficate of his ſubſcription, and again make the fame declaration; by the 


13 14 C 2. . 4. 


(8) And finally, within . inonths he wut take the oaths of allegi- 


ance, ſupremacy, and abjuration; in one of the courts at Weſtminſter, 
or at the general or quarter ſeſſions. 1 C. ft. 2. c. 13. 9G. 2. c. 26. 

8. Donatives are within the ſtatute againſt ſimony. Deg. E 

And 


Donative 

' within the ſta- 
tutes of ſimo- 
ny and Plura: 
lity. 
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. Donative. 
And where they have cure of ſouls, they are likewiſe within the ſure 
2 85 againſt pluralities. Deg pr. et: 
Lapſe. 9. If the patron of a donative do not nominate a clerk, there can 
no lapſe thereof, unleſs it be fo ſpecially provided for in the foundation , 
but the biſhop may compel. him to do it DF e cenfures. 1 I. 
3. ST: 9 ies 819. ä 
But if it is augmented by qui zcen Anne's bounty (as Wil! appear a. after 
wards), 1 00 lapſe in like manner as preſentative livings. | 
How far ex- to. Lord Coke ſays, if the king doth found a church, hoſpical, 0: 
empt from the free : chapel donative, he may exem pt the {ame from ordinary juritdict aon, 
e id his chancellor ſhall vilit the farac. Yea, if he do ound the Jams 
5 without any ſpecial exem ption ; the ordinary is not, but the king's chan. 
chor, ee it it. And as the K. ing may create: donatives 3. Exe pt f Bom 
the vifitation of 8 ie Ordinary; ſo he may by his charter licenſe. any 191 
3 CE £0 found ſuch a church or chapel, and to ordain that it ſhall be dd. 
native and not e ee and to be viſited by the founder and not by 
the ordinary. And thus began donatives in England (he Tas, 8), Wherect 
common perſons were patrons. 1 Tuff. 344. 

But the Regiſter ſuppoſoch a royal foundation, and not a mere ro: yal 
licence; and chat it muſt be proved to be ancient too: and th erefore 
= 2 8 a new licence will not come up to the Regiſter. 1 Hill. 335. 

7 : Howe ver it 18 certain, that the 01 rdinary cannot viſit a donative, but the 
. patron mu bt viſit the ſame, by commifſſione rs to be appointed by him. 
f . 1 Laßt. 344 
Frm And by conſequence a donative is freed from procurations. Deg. p.1 
E 1 13 And the incumbent is Sekunde from attendance at viſitation 8, 
| - 819, 
1 | And it is ſaid, that if the biſhop ſhall take upon him to viſit a dc na 
. £97 tive, and deprive the incumbent ; he runs himſelf in ito the danger of a 
| | | 1 premunire, Dep. P. I. C. 13. Ez 
3 . en! in ſuch caſe was Barlow, ven of Ba ith, in the time of ki ing Edt 
. . ward the fixth ; and was forced to get a pardon, for having deprived dle 
i | : "Reap of Wells, which was a donative Dy letters Patents fro! m the king 
2. Inſt 122. 
But altho' the ordinary bach not power as to the place, fs as to regu- 
late feats in that church, or the like; yet he hath power as to the parivr, 
ir he committeth any miſdemeanor, to proceed againſt him by Piri al cen- 
fures. As in the caſe of Ceolefatt and Newcomb, M. 4 An. A miniſter of = 
nu donative was ſaed in the eccleſiaſtical court, for that, when he ren 1 
Prayers, he did not read the whole ſervice, but left out what parts of it 
he thought fit; and for preaching without licence. And it was moved 
for a prohibition, upon a ſuggeſtion that the church was a donative; and 
argued, that donatives were exempt from the juriſdiction of the ordinary, 
and that it was a lay thing, and the biſhop could nor viſit it; and that if 
the incumbent was guilty of hereſy, the ordinary could not meddle with 
him, for the parſon was privileged in reſpect of the place; but the pa- 


tron might by commiſlion examine the matter, and upon cauſe deprive 
him. 


233 


0 ee 


OI 


A * 
1 e r og «© 2000 
„ 
4 00 * T r 
6 : 4 — 2 * 2 


* 
7 
x 
4 
+ 
| 


Donative. 


him. But Powell juſtice, in the abſence of Holt chief juli e, took t! 
difference, where the ſuit in the eccleſiaſtical court is in order to Apel 
tion, and where only for reformation of manners; in the former cate the 
court will prohibit, but not in the latter: and therefore if in this cate the 
ſpiritual court proceeded to deprivation, the court would prohibit then, 
but not till then. He ſaid, he had known prohibitions denied f: frequent. 
ly, to ſuits againſt parſons of donatives for marrying without licence 
And the reporter ſays, Mr Mead and Mr Salkeld both told him, tha 
they had known the chief juſtice Holt take the fame diſtinction; that the 
parſon of a donative was liable to the eccleſiaſtical juri i{diftion, as he w. 18 
a member of the eccleſiaſtical body, for perſonal offences, tho? for Mat. 
ters relating to the church he was exempt; and therefore the ſpirita 
court could not deprive him: but for drunkenneſs, or preachin Fey hereſy, 
they might cenſure him. And this (fair the reporter) ICCINCt h to be 
the better opinion. L. Raym. 1205. 

So in the caſe of churchwardens, M. 13 G. Caſtle and Richardſon. Oi 
4 libel in the eccleſiaſtical court for not taking upon him the office 63 
chapel- warden; the defendant pleaded, that it was a do native, and chere 
upon moved for a prohibition. And upon debate, the ſame was Gente 
the whole court being of opinion, that tho' there was a difteren ce as 10 
the incumbent, yet as to the pariſh officers there was no 988 for they 


* 
CY 


the officers of the pariſh, and not of the pts of the donative. "Fer 
I. . 

And as to Gonatives augmented by the - governors of quec 
bounty, it is enacted by the 1 G. ſt. 2. c. 10. as followeth : H here 
late queen Anne's bounty to the poor clergy was intended ts extead ct 1 70 

arſons and vicars who come in by preſentation or coll ation, mnſtitutien, a 2 
ae, but lixeceiſe to ſuch miniſters «who come in by Ann in, Gr are ny 

ftipendiary preachers cr curates, moſt of which are not ©; 5 alions, nor ba * 
legal ſucceſſion, aud therefore are incapable of taking a STO: or co ve 
of ſuch perpetual gugmentation ds 15 inte naed by the jc 524 bounty + and In many 
Places it would be in the power of the dect, Pmprepricter, farſon, „ dcn, 
to withdraw the allowance which © was before Paid 10 tie ctirate on in 2 Ger © | 
ding the cares Of itt caſe of 2 chapelry, the THCUS, ent cf che 10% e 4 6 % 
might refuſe to employ a citrate aud officiate there { Lingo and toke the 5 fie 
of the augmentation, wherely the maintenance of the curate Would Je in ie 
| flead of being augmented; it is therefore nga that all ſuch chu ed., 
| cies or chapels, which ſhall be augmented by te 45 rernere of twe fete bom 

Hall be from thenceforth perpelucs cures and ect, ane the ges 12 
1 end licenſed thereunto frail ve 7 'n lay begie politic aud CONDE? 
and have perpetual ſucceſſion, and be capable to take in per pe fietiv.z and the in. 
Propriators or patrons of any augmented chu. . 07 8 naliwes, GH, 32 55 
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and vicars of the mother churches. hereunto ſuch auge, ted CUFOCY er c. 75 
«ah appertain, ſhall be excluded from receiving an 22 2 ſuch CH lll 

5 
lien, and ſball pay to the miniſters officiating fuck annual and ether Fg 9115 


aud ſalaries, which by ancient com er other: wWije, of J. gt „ and not of bauch, 
they were re before obliged to pay. I. 4. 


536 | Donatibe. 
| And for continuing the fucceſf on in Juch augmented cures, hereby made Per- 
petual cures and beneſices, and that the ſame may be duly and conſtantly ſerved , 
/ they fhall be ſuffered to remain ob for fix months, they ſpall 8 in lite 
manner as preſentative livings. ſ. 6, 7. 
And all ſuch donatives, which at the time of their angmentaticn are exempt 
from all ecclefiaſtical juriſdiftion, ſhall by ſuch augmentation become ſubject 15 

_ the viſt tation and juriſdiction ef the e of the 1 wherein fuch aunalive 

1. . 14. 


Provided, that no donative 2 all bs augmented without the egen of the 
BAY in writing under his hand aud ſeal. ſ. 15. 
How far of It was faid in the caſe of Sprat? and Nicholſon, that if iſſue be 
temporal cog- 80 whether donative or preſentative, it ſhall be tried by a jury 
dizance. 
at the common law; and elſewhere, it is ſaid, that if the patron or 
2 donative being diſturbed in collating, recover by quare impedit, th 
writ all be directed to the ſheriff, to put the clerk f in poſſeſſion. 
820. 

For if the patron of A tis | is diſturbed in collating his tes k, he 
may have a quare impedit againſt the biſhop and the diſturber ; bur the 
declararion in ſach caſe mutt be ſpecial. Deg. p. 1. c. 13. 

12. Lord Coke ſays, if the patron of a donative doth once bt to 
the ordinary, and his clerk is admitted and inſtituted, it is now become 

preſentable, and never ſhall be donative after. But a preſentation to ſuch 
a donative by a OED and admiſſion and inſtitution eee is mere- 
I void. 1 Hifi. 3 . 

But in the all Et Ladd and Widdaws, . 1 An. Upon motion for a 
new trial in a quare impedit, wherein the point in iſſue was, whether the 
church was donative or preſentative, cvidence was pleaded of ſeyeral 
preſentations : And the court, viz. Holt chief juſtice and Powell Juſtice, 

Yes that tho” a preſentation might deſtroy an impropriation, yet it could 
ot deſtroy a donative; beca we the creation thereof was by letters pa- 


a whereby land is ſettled to the parion and his ſucceſſors, and he 0 
come in by donation. 2 Sal. 541+ 


Git, 


LOW. extiite 
guitied, 


Door into the churchyard. See Church. 
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Double quarrel. 

| Does nels (double guerele or complaint, called improperly Junble 1 
quarrel) is a complaint made by any clerk or other, to the archbl- | 
ſhop of the province againſt any inferior ordinary, for delaying juſtice in 
any caule eccleſiaſtical, as eo give ſentence, or to inſtitute a clerk preſent- 
ed, or ſuch like. The effect of which 1s, that the archbiſhop, taking 


knowledge of ſuch delay, directs his letters under his authentick ſcal 1 
4 | 411 


48 
« =: 
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| all and ſingular. derks of his province, thereby commanding and giving 
authority to them and every of them, to admoniſh the ſaid ordinary with- 


required; or otherwiſe to cite him to appear before him or his official at 
a day in the ſaid letters prefixed, and there to alledge the cauſe of his de- 


juſtice 1 in the premiſſes. And it ſeems to be called a double quercle, be- 


. 243234" $34; 18 Gs 


Double quarrel, 


in a certain time (as for inſtance nine, or fifteen days) to do the juſtice 


lay; and laſtly, to intimate to the ſaid ordinary, that if he performs not 
the thing injoined, nor appears at the day aſſigned, he will proceed to do 


cauſe it is moſt commonly made both againſt the judge, and againſt the 
party at whoſe requeſt juſtice is delayed by the ſaid Judge. Terms of the 
L. Hue, It. $4, $5; 86. „„ 
The proceſs, form, and manner of trial | in | which ſuit, is treated of 
under the title Venelite. . 


Dzunkennels. 

15 Can. 10. Jb. any offend their brethren by drunkenneſs ; the church- Drutente” 
4, wardens or queſtmen and ſidemen, in their next preſent- BY 4 x oor 

ment to their ordinaries, ſhall preſent the ſame, that they may be puniſh- ® 

ed by the ſeverity of the laws, according to their deſerts : and ſuch no- 

torious offenders ſhall not be AGnumeg to the holy Sauen til they 

be reformed. 

2. By the EN C. 9. 47e. * ny . and 1 C. c. 4. If any inn- Penalty of faf 

keeper, victualler, or. ebe keeper, or tavern keeper, or ſeller of Ove. tipiing, 


th tüte 
wine, keeping an inn or victualling houſe, ſhall permit any perion 0 % ee 


continue drinking or tipling therein; (other than ſuch as be invited by 


any traveller, and ſhall accompany him only during his neceſſary abode 


there; and other than labouring and handicraftſmen in market towns, 
upon the uſual working days, for one hour at dinner time, to take 


their diet in an alchouſe; and other than labourers and workmen, which 


for the following of their work ſhall ſojourn there; and other than for 
urgent and neceflary occaſions to be allowed by two juſtices of the 
5 ace; ) he ſhall forfeit 198 to the poor: the ſame offence being view- 
1 by the mayor or a juſtice of the peace, or proved before them by 
one witneſs, or confeſſion of the party; and after ſuch confeſſion, the 
oath of the party ſo confeſſing ſhalt be taken againſt any other offend- 
ing at the ſame time. 
"Add he ſhall alſo be diſabled from keeping any ſuch alſchouſe Ter 


the ſpace of three years. 


the ſaid penalty to be levied by the conſtables or churchwardens by 


diſtreſs; and for default of ſatisfaction within ſix days, the fame to be 
appr Miſe and fold: and for want of fufficient diſtreſs, the pai 95 to be 


committed to the common gaol, till the ſaid penalty be truly paid. 
Vos. I. ee CF „ And 
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tinue drinking or tipling in any inn, victualling houſe, or alehouſe, or 


Dꝛunkennels. ; 


And if the conſtables or churchwardens do negle& their duty in levy- 4 


ing, or do not levy the ſame; or in default of diſtreſs, do neglect to At 


tify ſuch default, for 20 days : they ſhall forfeit reſpectively 40 s to the 


poor, by diſtreſs, by warrant of ſuch juſtice or mayor; and if not paid 
in ſix days, the diſtreſs to be appraiſed and ſold; and for want of {uk 
cient diſtreſs, to be committed to the common gaol until the ſaid penalty : 


be truly paid. 
Provided, that the correction and puniſhment gf ſuch. as ſhall offen. 


herein withi 1 the two univerſities, hall be miniftred in this behalf by the 


governors, magiſtrates, juſtices of the peace, or other principal officer 
chereof, to whom in other caſes the adminiſtration of Juſtice and correc- 


tion and puniſhment of offenders by the laws of this realm and their fe. 


veral charters doth belong; and the ſaid forfeitures to be levied by off 
cers to be from tine to time app ointed by the vicechancellors : and al 
powers and authorities either of impriſonment or otherwiſe hereby a) 


pointed, ſhall by the governors, magiſtrates, and principal officers bf Bl 


laid of either of the laid univerſities, be duly executed and done within 


the faid univerſities and the liberties and precincts thereof, according to 


the true intent and meaning hereof. | 
Alſo, the ſaid offences may be inquired of and preſented before the 


juſtices of allize, juſtices of the peace in their ſeſſions, and before the 
mayors of cities and towns corporate who have power to inquire of tra- 


Ct 


paſſes riots routs forces and ſuch like offences, and in every court leet 
and fuch proceeding ſhall be had thereupon as upon indictment or pre- 


ſentment. 


And all conſtables, churchwardens, headboroughs, bien ale- 
conners, and ſidemen, ſhall in their oaths INC! dent to their offices, be 
arged to preſent the ſaid offence. 


3. By the 4 J. c. 5. 7 J. c. 10. and 1 C3 "IF any perſon ſhall A 


any tavern keeping an inn or victualling houſe, and the ſame be viewed 
and ſeen by any mayor or juſtice of the peace, or duly proved as 
before mentioned in the caſe of perſons ſuffering tipling (unleſs it 3 in 


tuch caſes as in the ſaid inſtance are alſo tolerated) ; he ſhall forfeit 85 


4 d. to the poor, to be levied in like manner: and if he be not able 
pay, then the mayor, juſtice, or juſtices of the peace or court where the 
onviction ſhall be, ſhall punich him by letting him in the ſtocks tor 


tour hours. 


And if any alchouſckeeper ſhall be convicted of ſuch offence, he 
{hall be diſabled to keep any ſuch alehouſe for the ſpace of three years. 

And all conſtables, churchwardens, headboroughs, tythingmen, ale- 
conners, and fidemen, ſhall in their oaths incident to their offices be 


charged in like ſort to preſent the ſaid offence. 


Provided, that this ſhall not in any wiſe abridge or reſtrain the eccle- 
liaſtical power or quriſdiction; but that all ordinaries, and other ecclefiaj- 


tel nudpes and officers may proceed to inquire of, cenſure, and puniſh 


all 


Dunkenneſs, 


all ſuch offenders, according to the eccleſiaſtical laws of this realm, as 


before they might lawfully do. 

And provided, that offenders having been once 2 by any the 
ways and means before limited, ſhall not eftſoons be puniſhed for the 
ſame by any other ways or means. 
And provided, that nothing herein tall be Fe ee to either of tlie 
une but that the chancellor, maſters, and ſcholars, and their ſuc- 


442 


ceſſors, may enjoy all their juriſdictions, rights, privileges, and charters. 


as heretofore they have or might have done. 


Alſo provided, that no perſon be moleſted for ſuch offence, but within 
2 months after the offence committed. 
. He who 1s guilty of any crime through his voluntary drunkenneſs 
ſhall be puniſhed for it as much as if he had been ſober. 1 Ho. 2 
"By the 4 J. C. 5. . c 10. 21 <7, and C. c. 4. Every perſon 
which ſhall be drank, KD) of the ſame offence of drunkenneſs ſhall be 
convicted in like manner as aforeſaid ; Mall forfeit 3 5 8, to be paid within 
one week next after his conviction, to the churchwardens, to the uſe of 
the poor: and if he ſhall refuſe to pay the ſame as aforeſaid, then the 


ſame ſhall be levied of the goods of the offender, by warrant from che. 


fame court, judge, juſtice, or Juſtices, before whom the conviction ſhall 
be: and if he be not able to pay the ſaid ſum of 55, he ſhall be conmir- 
ted to the ſtocks for the ſpace of ſix hours. | 

And for the ſecond offence, he ſhall be bound with two fur tles in 3 
recognizance or obligation of 101, to be from thenceforth of good be- 
haviour. 5 


x 
rar: 
1 * 128 
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And if any alehouſckeeper ſhall be convicted of ſuch offence; he ſhall | 


| be diſabled to keep any ſuch alehouſe for the ſpace of three years. 
And any juſtice of the peace, or head officer in a city or town cor- 
porate, ſhall have power on his view, or confeſſion, or oath of one v. 
_ neſs, to convict any perſon of the ſaid offence : and for the "agg of. 


tence ſhall bind to the good behaviour, as if he had been convicted in 


open ſeſſions. 
And if any conſtable or 3 iert Or officer, to whom it ſho a be gi- 


ven in charge by the precept of any mayor or juſtice of. gels Peace, dq 


— 


neglect the due correction of the offender, or the due levying of the p. 
naſties; he ſhall forfeit 108 to the uſe of the poor of the p. riſn or-place 
where the offence ſhall be committed, to be levied by diſtreſs by - any” 
other perſon having warrant from any mayor, | juſtice of the peace, or 
court where ſuch conviction ſhall be, and to be paid to the churchwardens 
who are to account for the ſame to the uſe aforeſaid. 
And all conſtables, churchwardens, headboroughs, ty thingmen, ale 


corners, and ſidemen, ſhall in their oaths incident to their offices. be: 


charged in like ſort to preſent the ſaid oflence. 

Provided, that this ſhall not in any wiſe abridge or reſtrain the ecc!c 
Haſtical power or juriſdiction; but that all ord! maries, and other ecgleſia 
tical judges and officers may proceed to inquire of, cenſure, an 6205 * 
all fuch offenders, according to the ecclefiaſtical laws of this realm, 28 
before they might lawfully do, 
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Clergymen. 
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ways and means before limite 
ſame by any other ways or means. 


And provided, that 1 7 ee been once puniſhed by any the 
ſhall not eftſoons be puniſhed for the 


And provided, that nothing herein ſhall be WE NY to either of 


the univerſities; but that the chancellor, maſters, and ſcholars, and 


their ſucceſſors, may enjoy all their juriſdictions, rights, Privileges, and 
charters, as heretofore they have or might have done. 


Alſo provided, that no perſon be moleſted for ſuch offence, bur with 


In ſix months after the offence committed. 


M. 8 Car. Cucko and Starre. Prohibition was prayed to the Reg] 


court, to ſtay a ſuit there for detamation, for theſe words, © Thou art a 


_— drunkard, ” or © a drunken fellow.” And by the opinion of Croke, 


Jones, and Berkley, a prohibition was granted: for | theſe words do 


not concern any ſpiritual matter, but merely E's and are but a 
temporal ſlander, and a common phraſe of brawh 


ng, for which there 


_ ought not to be a ſuit in the ſpiritual court. And fo it was held in 
Martin Calthorp? s caſe in the common pleas. But Richardſon doubted | 
thereof; becauſe the ſpiritual court, as well as temporal, may meddle 


with the puniſhment of drunkenneſs : ſo it is not merely temporal. But 


he aſſented to the grant of a prohibition ; and the party may after decla- 
ration, if he will, demur thereto. - YYRETRUPOD 3 A e was Eranten. 0 


Perſons in the 


nav. i 


Cro. Gar. 285. - 
5. In the 8th. year of king . the firſt, one Parker a ; clergyman 


Was deprived of his benefice by the ſpiritual court for drunkenneſs: ; and. 
| tho? he prayed a prohibition, yet it was denied him. Brow. = 
And in the next year, another was deprived for the like caule ; ak the _ 
judges at common law allowed the lentence to be good. 7 es | 


32. 


6. By the: 22 16 2. C 33. Art. 2. All fag e and al perſons In 
or belonging to his majeſty's ſhips or eſſels of war, being guilty of 
_ drunkenneſs; ſhall i incur ſuch puniſhment as a court martial ſhall * ink fit 
to impotk, and as the nature and degree of their offence ſhall deſerve. 


Duplex mesh. 5 Sow Double quarrel. 


Election of 27 WERE POR Bibops. 
| Elopement. See Marriage. 
Ember days. See Holidays. 
Endowment of Churches. Sce Church. 
Endowment of vicarages. See Appꝛopꝛiation. 
Engliſh Service, Sec Publick Wozſhip, = 
Coil, 


in our old books called, eſſonium de reſiantiſa. 


80 


Elloin. 


Es sold. exonium, 18 derived of the 1 8 ener or exon er, which 


ſignifieth to excuſe; ſo as an eſſoin, in legal underſtanding, is an 


excuſe of a default by reaſon of ſome impediment or diſturbance, and is 
| as well for the plaintiff as for the detendant ; 


and is all one with what the 
civilians call exca/atio. Of eſſoins there have been five kinds, 1. De ſer- 


vitio regis. 2. In terram ſanctam. 3. Ultra mare. 4. De malo lecti; 


5. De malo veniendi ; 
and this laſt is the common eſſoin. 2 Int. 125. Eh. 


Eve. vce Ddlivays. 


FF 


Evidente. 


1 


courts will not grant a prohibition. G74⁰ 1011. 


For where the eccleſiaſtical court doth proceed in 2 matter that is 

merely {piritual, and pertinent to their cout 

altho' their proceedings are againſt the rules of the common law, yet a 

prohibition doth not lie: As if they refute a ſingle » 

will; for the cognizance of that belongs to them. Grd. Re. 145 

Which ſame thing was affirmed in Reberts's caſe, II. 8 J. with regard 

to points not otherwiſe cognizable in the ſpiritual courts, than as 1nci- 

dental to the principal point. 

tithes, and prohibition was obtained, becauſe there was but one witneſs 
prove the leaſe of the tithes, and the ſpiritual court would not allow 


„ - proof. And upon adviſement in this caſe, by Coke and all the juſti- 


ces, it was reſolved, that conſultation ſhould be awarded; becauſe there is 


a rule in the regiſter, that where the cognizance of the principal is, there 


the cognizance of the acceſſary neceſſarily follows. And if ſuch furmiſe 


Mould be allowed in every caſe, it would oftentimes be made for mere 
dclay, and the ſpiritual court ſhould not try the acceffary as well as prin- 


cipal. And the concluſion is, when the original cauſe belongs unto 
them, altho' matter triable at the common law. ariſerh, depending upon 
the original cauſe, yet it ſhall be determined in the e e court : 

and ſuch ſurmiſe, that he had but one witneſs, is not ſufficient to have 
2 prohibition, where the eccleſiaſtical court hath juriſdiction of 


the P1 T in 
1 


bh accoruing to the civil law, 


neſs to prove : 


There the ſuit was for iubſiraction of 


3 | fo | Gipa: | 


541 


Single vithelh- 15 not fütebent in the DE” law : . 0 the ſpiritual One witnel 
| court will not allow of one witneſs only, but there muſt be two bow for © 
witneſſes at the leaſt; and if the point is merely ee the temporal PE 
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Evidence. 


cipal : for if fach a ſurmiſe ſhould be ſufficient, all foi in the eccleſ: 
aſtical court ſhould thereby be ſtayed, or otherwiſe taken away,; for the: 


eccleſiaſtical judges cannot write to the temporal judges to try it, and cer. 
tify; as the temporal judges, where the original matter belongs to and is 
commenced in their courts, and iſſue is taken upon matter triable by the 


e.lc{iaſtical law, may write to the judges of the eccleſiaſtical court ty 


wy the matter, and certify to them. Cro. Ja. 269. 12 Co. 65. 


But in the caſe of Richardſon and Deſborough, H. 27 & 28 C. 2. a pro- 


hibition was prayed, becauſe the ſpiritual court refuſed the proof of plene 


adminiſtravit by one witneſs; and it was granted: and Hale chief juſtice 


tad, where the matter to be proved (which falls-in incidentally in a cauſe 


; before them in the ſpiritual court) is temporal, they ought not to de: 
ſuch proof as the common law allows. 1 Ver. 291. 


And in Shotter and Friend, H. 1 M. a prohibition was pray ed and 


ohtained, becauſe the ſpiritual court would not allow the proof of the 


payment of a legacy by one witneſs. Upon which occaſion the court {1 


mc proof Which! is good at the common law, ought to be allowed 
in their court; and at the common law it is not neceſſary to prove the 
payment of a de bt by two witneſſes : they may follow their own rules, in 


things which are originally in their cognizance ; but if any collatera! 


which would be good at the common law, the difference is thus: 


matter doth ariſe, as concerning the payment of a legacy, if the Foc be 
by one witneſs, they ought to allow 1t. 2 Salk. 547. 3 Mod. 28 


And in the cafe of Breeden and Gill, E. 9 W. By Holt chief juſtice- 


LY 3 


As to the courſe of granting prohibitions, for not allowing evidence 
when 
the eccleſiaſtical courts are poſſeſſed of a cauſe, which is merely of ſpi- 
ritual conuſance, the courts at common law allow them to purſue their 
own methods in the determination of it; but when in ſuch cauſe collateral 


matter ariſes, which is not of their conuſance properly, there the courts 


of common law inforce them to admit ſuch evidence as the common law 


would allow. Therefore if the ſpiritual court require more than one 


witneſs, to prove the revocation of a nuncupative will, the king's bench 


doth not intermeddle. But if in a ſuit for a legacy, payment or a re- 


leaſe be pleaded, if they do not admit proof by one witneſs, the king 5 


Depoſitions | 
and ſentence 
in the eccleſi- 


aſtical court. 


Probate of a 
Will. 


bench grants a prohibition. L., Ray. 221. 
2. Depoſitions taken in the eccleſiaſtical court (altho the witneſſes be 
dead) are not evidence in an action brought at common law ; but a ! 
tence given in the eccleſiaſtical court (it being a judicial act) may be give = 
in evidence in an action brought in the temporal courts.. Walſ. c. 58. 

3. H. 8 V. Hoe and Nelthr ope. It was held by Holt chief juſtice, 


that a copy of a probate of a will is good evidence, where the will it {cit 


is of chattels ; for there the probate is an original taken by authority, and 


f publick nature; otherwiſe, where the will is of things in the realty, 


Probates, 
more chan a copy of a copy 2 Salk. 1 154. 


becauſe in ſuch caſe the eccleſiaſtical courts have no authority to take 
therefore ſuch probate is but a copy, and a copy of it 1s no 


FEY 
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Evidence. F 343 
4. It is required, that witneſſes be perſons of reputation, and free from Qualification 
n of law and fact; that they be diſintereſted, and fo not liable to of Witneles,” 


the juſt ſuſpicion of partiality ; that they be men of diſcretion, and ſane 
memory: and all reaſonable exceptions are to be allowed againſt them, 


They. muſt be deliberate, and not given to paſſion; conſiſtent; 8 
time, place, and other eien dancers They muſt be certain anne po- 
ap and not upon hearſay or the belief of other perſons. They muſt 


be free from any juſt ſuſpicion of contr ay or conſpiracy, or any ſort 
of corruption or ee 2 SHU. 15 


And the canon lav requires, that they ſhall not t be fat her, ſon, br other, | 
ſiſter, or other near of kin, or domeſticks and depend: ts. And I the 
matter to be proved be merely Jpiritual, the common law (as was faid 
before) will not interfere; but if a temporal matter falleth incidentally MW 


8 cauſe in the ſpiritual court, they muſt admit ſuch evidence as the com 
mon law allows of, otherwiſe they will be prohibited. 


6. Cros 5 a witnels ſets him upright bef fore the court, ſo Cref: e 1 
that the par V afterwards cannot except to his credibility; but he may to mining. 

is comperenc V, Af it inould come out that he 1s intereſted, or the like. 

2 Cha. Ga: 2 AD. \ : 


6 It ſometimes happens, that there 18 4 . bobo as to the Con ſonting; - 


identity: in ſuch caſe, confronting of witneſſes with the party, may be in what cate, 


ordered after publication, and they may be cited in order thereto, and 


| their declaration be taken down in the acts of court : TOW one witneſs to 
prove the identity 1 is eie, 55 . 


7. If a witneſs is once exa mined in general to the libel or allegation, Re-examin- 
and his depoſition cloſed with an aliter neſcit, or to any ſuch effect, he ing. 
cannot afterwards be re-examined. for fear of ſubornation. But where 
an examination n has been loſt or deſtroyed, it may be ſupplied by 
a new examination. So if ticketted to more articles than the examina- 
tion takes in, he may be examined again to thoſe omitted. So as to in- 


terrogatories; but then the re-examination mult not be extended ro the. 


libel 5 or allegation, but to the interrogatories only. „„ 
8. He that will produce witneſſes that come at a gr eat dite nce, | ouglit Expences of 


to tender and allow them their expences: But the perſon againſt whom the Witnelc. 


they are produced, is not bound to bear any part of thoſe EXPENCEs, al- 
tho the witneſſes are bound to teſtify the tr oth on both fides. And theſe 
expences are to be tendred and paid to them before they depart from 


h home, without any regard had to what ſuch witneſſes might have ſpent 
18 their own houſes ; but it ought to be conſidered, what tl err journey 


or travelling expences may ſtand them in. And it Lich Witnels ſhall re- 
ceive expences for ten days, and ſhall be diſpatched in five, he ſhall be 
obliged to render back the overplus. hl. Parere. 836. — — 
| ty the party hath made no agreement "with his e for their jour 
ay and expences; they may then, before they are worn, deſire of th. 

judge to order them their EXPENCES : which he ſhall tax and allow, 0 
cording to the condition of the parties, the time, and the diſtance ; and dg 
rc the ſame to be Paid before they ſhall be examined ; or, if the wit- 


2 101 88. 
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| Evidente: 


riſe defire the ſame, he may decree a monition to the party producin 
the witneſſes, to pay the ſame; which if the ſaid party ſhall refufe 
may be proceeded againſt to EXCOMMUNICATION. | I wad + ©; Pong 


„ he 


Examination of clerks before inſtitution, Fee Ber fire, ; 


_ 


Examination of perſons to be ordained. How Opdit 


Exchange. 


> XCHANGE is, "Me two perſons, having procured licence from 
the ordinary to treat of an exchange (of which ſort there arc many | 
to be found! in the eccleſiaſtical records) do by one inſtrument in writing, 


agree to exchange their benefices being both ſpiritual (for a lay prefer- 


ment, as an hoſpital, cannot be exchanged or go for a prebend or other 


ſpiritual benefice); and in order thereunto, do refipn them into the hands 


of the ordinary: ſuch exchange being executed, the reſignations are 
good. Watf. c. 4. 646. 821. | 
But tho? the one 1s inſtituted and inducted into the other's Pegel ice, 


yet if the exchange be not executed on both parts, the clerk on wholz 


part the exchange was not executed may have his benefice again; for in 


this caſe of exchanging, the law doth annex this condition to a relig. 


nation, viz. if it be fully executed. Watſ. c. 4. 1 
Thus where one is both inſtituted and 1 pak” the 8 aug is only. 


inſtituted, and dies or refuſes to finiſi ; in this caſe, tho' they have pro- 


ceeded fo far, yet the reſignation and all that followed upon it ſhall be 


void, and both (if both are living) may return to their former benefices |} 
upon the foot of former poſſeſſion ; or if one dies before he is inducted, 


and after the induction of the other, this induction and all that went be- 


fore ſhall be void, becauſe the exchange was not bly executed during the 
lives of the parties. Gidſ. 868. 


And this is agreeable to the reaſon of the common - for at the | 
common law if a man exchange lands, and the lands he receives in ex- 
change be evicted, he may Le to his « own lands, and re-enter upon 
then, Dep. Þ; 1. i 

By the--$1:K1:-:86: 6. 4.3: I any incumbent af any FER OI with cure al 
fouls, fhall corruptly refign or exchange the ſame; or corruptly take for or in 


reſpect of the refizning or exchanging the ſame, diretly or indirebic, any per 


fron, ſum of money, or other benefit whatſoever : as well the giver, as Ie 


taker, of any ſuch penſion, ſum of money, or other benefit corruptly, ſhall loſe 


double the value of the ſum ſo given taken or had; half to the queen, and 


half to him that foall ſue for the ſame in any of ber age s courts of 
recard, 


Exchange 


Exchange of glebe lands. See Glebe lands. 


Extommunttation. 


communication is an eccleſiaſtical cenſure, whereby the perſon What. 

againſt whom it is pronounced is for the time caſt out of 

the communion of the church. God. 624. 8 

2. And it is of two kinds, the leſſer and the greater: The lelier ex- Leer 

communication is, the depriving the offender of the uſe of the ſacra- 

| ments and divine worſhip; and this ſentence is paſſed by judges eccle- 

ſiaſtical, on ſuch perſons as are guilty of obſtinacy or diſobedience, in 

not appearing upon a citation, or not ſubmitting to Ae or other 

0 junctions of the court. ob. 168. 3 | 

23. The greater excommunication is that whereby men are depr Creates 

not only of "the ſacraments, and the benefit of divine offices, but of the 
0 t{ociety and converſation of the faithful. 7%. 168. 

= if s perſon be excommunicated, generally ; as if the judge ſay, I ex- 

7 communicate Such a per 235 this ſhall be underſtood of the | 1 8 excom- 

munication. Lindw. 78. 


- 4. The law in many caſes inflicteth the confure of excommunication Ipſo fago.. 

bo facto upon offenders; which nevertheleſs is not intended fo as to 

5 condemn any perſon without a lawful trial for his offence: but he muſt 

"MF firſt be found guilty 1 in the Proper: court; and then che law gives chat 
judgment. 


And there are divers Sire Ste by which it is provided, 
0 that this cenſure ſhall not be pronounced (in ordinary caſes) without pre- 
' WT vious monition or notice to the parties, which 5 Is. of. horns to che : 
_ ancient canon law. Gib/. 1046, 1048. 


>. 6 5. A body corporate, or whole ſociety together, cannot be excommu- - Body corpo. 


_ perſons only of the ſociety as are guilty « of the crume,. are to be excom- 


mwmunicated ſeverally. Gibf. 1048. | eden 
8 6. By a conſtitution of archbiſhop Stratford : . * Excommuni- 
Pali be nbibited the commerce and communion of the faithful ; and they whocate peiſon 
} | Communicate with then ſha/l be puniſhed by ccc aftical cenſure. Lind. 266, deprived of 


- MM nicatcd; for this might involve the innocent with the guilty : bur ſuch rate cannot b. 
= excommuni- 


chriſtian com- 


f = Commerce] That i 1s, buying Or ſelling, or other interchange of wares or munion. 
7 =—_ __ncrchandile. Lind. 266. | 


_ RR; ubicat cenſure | 1 hat is, - by the Ieffer er excommunication, if they 
| have not been admoniſhed ro deſiſt ; and by the greater excommunica- 
tion, if they have been admonithed, and have not deſiſted. Ling. 260. 


; 
1 
0 


Vor. I. OE A 1 0 And 


E rcommunication. 


And by Art. 33. That perſon, which by open denunciation of the churih 


bf ; cxobily cut off from the unity of the church, and excommunicated, ought 1 


be taken, of the whole multitude of the faithful, as an heathen and pul lican; 
until he be openly reconciled by Penance, and received into the eburch 1 4 


Judge that hath authority thereunto. 


And this is according to the ancient ritts- of the charch': And it Was 


further ordained by many other ancient conſtitutions of the church, chat 

a perſon excommunicated 1 in one city or dioceſe went to another, who- 
ever received him to communion, ſhould be alſo excommunicate ; 
which reaſon no ſtrangers were to be received to communion, till they 
| ſhewed their letters of recommendation. And the ſame was made part of 
our engliſh conſtitution, in the council of London, 1 in the year 11206; that 


for 


10 perſon ſhall preſume to receive to communion any ſtranger excommu- 


| To be kept 
out of the 
church. 


To be pub- 
lickly denoun- 
ced every ſix 
months. 


nicete; and if any ſhall knowingly do wy, he himſelf ſhall be depriv ed of 
5 chriſtian COMMUNION, Gi. 1049. 
7. By Can. 8 5. The aue or Aueh en eſpecially ſhall fee, 


that all perſons excommunicated, and lo Genounced, be kept out of the 
e 


And if a clergyman preſume to officiate, after he is excommunicated 


the canon law orders him to be deprived. G8f. 1049. 


8. In the ancient church, the ſentences of the greater excommunica- 
tion were ſolemnly promulged four times in the year 3 with candles 


lighted, bells tolling, the croſs, and other ſolemnities. Lade 255 


399 


And by Can. 65. All ordinaries ſhall, in their ſeveral juriſdictions, 


carefully ſee and give order, that as well thoſe who for obſtinate retuſing 


realm of England, as thoſe alſo (eſpecially thoſe of the better ſort and 
condition) who for notorious contumacy or other notable crimes ſtand 
_ lawtully excommunicate (unleſs within three months immediately after the 
faid ſentence of excommunication pronounced againſt them, they reform 
themſelves, and obtain the benefit of abſolution), be every ſix months 
enſuing, as well in the pariſh church as in the cathedral church of the 
dioceſe in which they remain, by the miniſter openly in time of divine 
rie upon ſome ſunday, denounced and declared excommunicate, thac 


to frequent divine ſervice eſtabliſhed by publick authority within this 


others may be thereby both admoniſhed to refrain their company and 1c- 


ctety, and excited the rather to procure out a writ de excommunicato ca- 


piendo, thereby to bring and reduce them into due order and obedience. 


Piſabled to 
bring an ac 
tion. 


Likewiſe the regiſter of every eccleſiaſtical court, ſhall yearly between 


Michaclmaſs and Chriſtmaſs, duly certify the archbiſhop of che province 


of all and ſingular the premiſſes aforeſaid. 


9. Where a man is excommunicate by the law of holy church: and 


he ſueth an action real or perſonal, the defendant may plead, that he 


who ſueth is excommunicated; and of this it behoves him to ſhew 5 | 


biſhop's letters under his ſeal, witneſſing the excommunication, and at 


judgment if he ſhall be anſwered. Bur in this caſe, if the plaintiff can- 


not deny it, the writ ſhall not abate, but the judgment ſhall be, that the 


defendant ſhall £9 quit without Cay ; ; becaule when the planus hath 
pur- 


3 


| , 3 555 
Euertommunſca tion. 64 
purchaſed his letters of abſolution, and ſhewed them to the court, !:- 
may have a reſummons or reattachment upon his original, according to 
the nature of his writ. Litt. ſect. 201. „ ok „ £07, 
And either the greater or leſſer excommunication diſableth the party. 
Tet every excommunication diſableth not the party. Thus, if bailiffs 
and commons, or any other corporation aggregate of many, bring an 
action; excommunication in the bailiffs ſhall not diſable them, for tha: 
they ſue and anſwer by attorney: but otherwiſe it is of a ſole corporation. 
JJ CVVT . 
And where it appeared in the bill, that the plaintiff was a recuſant 
convict, and ſo as a perſon excommunicate; notwithſtanding which, the 
defendant had anſwered him, and then prayed a prohibition : the court 
told him, that by anſwering he admitted him a perſon able, and it was 
then too late for that plea. And a prohibition was denied. Gil. 1050. 
Nor if a biſhop be defendant, ſhall an excommunicati 
biſhop againſt the plaintiff diſable him. 1 Inf. 1924 
If executors or adminiſtrators be excommunicated, they may be dif. 
abled; becauſe they which converſe with a perſon excommunicate, are 
excommunucate allo. 1 It. 134. a 9 =, 
It is intimated by Bracton, that a commiſſary or official in this caſe 
may teſtify the excommunication; but Littleton in the paſſage above re- 
cited nameth the biſhop only. And lord Coke faith; none can certity 
excommunication but only the biſhop, unleſs the biſhop be beyond tea 
or in parts remote; or one that hath ordinary juriſdiction, and is imme 
diate officer to the king's courts; as the archdeacon of Richmond, or the 
dean and chapter in time of vacation. But in ancient time, every offi- 
_ cial or commiſſary might teſtify excommunication to the king's court; 
and for the miſchief that enſued thereupon it was ordained by parlia- 
ment, that none ſhould teſtify excommunication, but the biſhop only. 
Of this power, as reſtrained to the biſhop, Lindwood writeth thus: 
At the requeſt of inferior prelates, the king uſeth not to write for the 
taking of excommunicates. Wherefore, if any be excommunicated by a 
perſon inferior to the biſhop, as by the dean, or archdeacon ; the invo- 
cation of the king's majeſty ought to be made by the biſhop ; for they 
who are inferior to biſhops cannot call in the ſecular arm, but the biſhops 
hall execute their ſentences; and if the biſhops will not do this, they 
may be compelled thereunto by the archbiſhop. Lind. 350. | 
10. The rule of the canon law is, that an excommunicate perſon ſhall May not be 
not be preſented to a benefice ; and he who knowingly hall preſent an pretentes to 4 
excommunicate perſon, ſhall be ſuſpended from preſenting to any be- Hk. 
nefice, until he ſhall have obtained abſolution. 675/. 1050, 
11. Neither, by the canon law, can a perſon excommunicate be an Nor be an ad- 
advocate. Gib/. 1050. 5 Ry | Vocateè. 
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1 . Excommunication. 


Nor a wit- 12. Whilft an excommunicate perſon | 15 under that ns, he | is diſ- 

"00s. - | ghled to be a witnels. Swin, 10c 

"Whether he 13. It was anciently holden, that excommunication was a good cauſe 
may be a of challenge againſt a juror; yet not principal, but only to the favour, 

Juror :-. unleſs the record of the judgment be produced. 2 How. 418, 

May have the 14, An excommunicate perſon _ have the benefit of. clergy, = <e 

eee 2 Haw. 338. IS . 1 
clergy. A 


15. An excommunicate perſon may m. NA 2 teſtament ; unleſs: he be 


Whether ke 
may wake a excommunicated by the greater ex communication. Scoin. 109. God. n 
teſtament. 0. „ | : 5 
Whether le 16. An excommunicate ib may be appointed executor, a and is ca- 5 
mey be exe- pable of a legacy; yet pending the excommunication, he is not to be h 
curor. admitted by the ordinary, nor ſhall commence or proſecute any ſuit or * 
action for his teſtator's goods: yet this doth not null his executorſhip. N 
or quite deſtroy the action, but only . it until his ablolution v 
God. O. L. 37, 38. Sun. 36 3 : 
hall not have: 17. By Can 68. If che miniſter refuſe to bury any corps, except the „ 
chriſtian bu- party deceaſed were denounced excommunicate by the greater excom- == 
rial. munication, for ſome grievous and notorious crime, and no man able to d 
| teſtify of his repentance ; he ſhall be ſuſpended wy. the biſhop irom his 3 
miniſtry for the ſpace of three months. = << 
But by the rubrick in the book of common prayer, T he burial Mee. hail 3 f 
l be uſed for any that die excommunicale. e I 0 
Wiit of ex- 18. Upon this head, it is proper to OT notice of a confilion which 9 5 
commur icato runs thro? almoſt all the books, by reaſon of the ambiguous ſenſe in which 4 
capicndo. .* the word Significavit is uſed 3 ſometimes, to denote the biſhop's certificate 4 
of the excommunication into the court of chancery, i in order to obtain the \ 
writ de excommunicato capiendo; ſometimes to denote that writ ir ſelf. : 

In this latter ſenſe it ſeemeth more properly to be applied; the writ having 

” received its name, from this ſame word in the beginning of it. ; 
y the law and cuſtom of this realm, the perſon who remaineth forty | "1 
days under the ſentence of excommunication, ſhall at the requeſt of his 4 
proper dioceſan, be arreſted and impriſoned by a writ de excommunicato 


capiendo, directed to the ſheriff; but firſt there ought to be a certificate 3 
from ſuch dioceſan under his epiſcopal ſeal, fonifhing to the court of 3 
chancery the contempt of che party to holy church. Lind. 3 50. Stor, 
1 
Which forty days are to be accounted after the minifier hath oubliſh sed 
the excommunication in the church; which is done by virtue of an inftru- 
ment he hath for that purpoſe under the ſeal of the eccleſiaſtical court : 
and then if the perſon excommunicated doth not ſubmit within forty days 
_ after the ſaid publication, he may (after ſuch certificate ſo made as atorc- 
laid) be arreſted upon the excommunicato capiendo. Sn. 109. 
But tho the biſhop may certify not only an excommunication made by 
himſelf, but alſo an excommuaication made by his commiſſary or official 
who doth it in his right, and by his archdeacon whoſe juriſdiction is de- 
ri v ed from kim (in which, caſe, the rule in the regiſter is, that when the 


biſnop 


a — "ST AE. nm 5 A 


Excom munication, 


biſhop ſignifieth any one to be excommunicate by authority of the ar ch 
deacon or official, it ought always to be ſaid in the writ to be by the au- 
thority of that biſhop or him who fo certiſieth); yet he may not certify 
that which hath been done in another court: 


excommunication made 1525 another biſh oP, is of no force, 


C79. 1030. 
1 Iſt. 134. 7 


And if the biſhop winks a wrong certificate, k wall be liable to be 


made a party, and to pay coſts, S1. 11 90. 


At the common law, a certificate of the biſhop, 8 a Gignifi- 
cavit was to be granted, oveht to exprels the caute, and the ſuit againſt 


1 


hum, ſpecially in the certificate; z to the end the temporal } judges may ice, 
whether the ſpiritual court bath cognizance of the original cauſe, and 


whether the excommunication be accord ing to law; that if it be other- . 


wile, they may write to them to abſolve the party. 2 . 623. 
For ſince it doth affect the liberty of a man's perſon, therefore i it con- 

cerneth a temporal intereſt. 1 Hale's Hift, 409. 

And the biſhop having certified the excommu on ication under ſeal, al. 


% 14 wa 


| beit he dieth, yet the certificate ſhall ſerve. 1 J. 124. 


ex graria regis. 2 Df: Iii 


Lord Coke lays; the writ of excommunicato re proceedeth only 


On the contrary : Lindwood faith, chi writ is grat ntavble of right, ex 


debito. Lind. 351. 


And by a conſtitution of cn ſhop Boniface, delivered in the wonted 
ſtrain of that archbiſhop's conſtitutions; If the king deny the accuſtomed 


writ de excommunicato capiendo, his citics, © caſtles, towns, and villages 
within that dioceſe, ſhall by the Dp | be put under an interdiét, until 55 


the ſame ſhall be granted. Lind. 3 


Dr Coins (with more eration)” faith concerning this writ, that it 1s 
a liberty or privilege peculiar to the church of England, above all the 
. realms 1 in chriſtendom that he hath read of; that altho? the affiltance ot 


the ſecular arm hath ever been afforded to the church in moſt other chriſ- 
tian countries, as well as this, yet in no inſtance is it Perhaps ſo furely 


and ſo effectually reached out, as in the execution of this writ, which 18 


debitum juſtitiæ, and not made to depend upon the Plcaſcue of the prince. 
For tho? in one place it is ſaid by the king in the regiſter, that it proceed- 
eth of his grace; yet a note in the ſame book upon the fame words 
_teacheth us, "that ſuch clauſe is only uſed in honour of the King, Abcit be 
is bound to grant it de jure: and it is exprelsly ſaid in the foreſaid Writ, 
and in divers others, to ige according to the c alto! m of England; or, in 
other . according to the common law of the realni. 2 Ap vl. 8. 


And. this ſeems to a BY agreeable to the tenure of the ſtatute 3 Arti- 


culi cleri, g Ed. 2. f. 1. . tz. Where, to the 3 of the clergy in 
this reſpect, the king maketh anſwer; that the ſaid writ was never ye 
denied, nor ſhall be hereafter. 


Anal. 


549 


and therefore a certificate, 
that another biſhop hath certified him, or that he hath ſcen a ſentence of 


550 


E rcommuntcation. 


And the expreſſion in the ſtatute of 2 & 3 Ed. 6. c. 13. concerning 
tithes, 15, that the biſhop may require proceſs of excommunicato capiendo“ 
By the ſtature of the 5 Eliz. c. 23. Foraſmuch as divers perſons offer: d- 
ing in many great crimes and offences, appertaining merely to the juriſdi#t:9n 
and determination of the eccleſiaſtical courts and juages of this realm, are many 
times unpuniſhed for want of due execution of the writ de excommunicato 


capiendo; the great abuſe whereof, as it ſhould ſeem, hath grown, fer that 

the ſaid writ is not returnable into any court that might have the judgment cf 

the cvell executing and ſerving of the ſaid writ ; but hitherto hath been left 
only to the diſcretion of the ſheriffs and their deputies, by whoſe negligentes and 


defaults for the moſt part the ſaid writ is net executed upon the offenders as it 


onght to be; by regſon whereof, ſuch offenders be greatly encouraged to contig 


their ſinful and criminous life, to the diſpleaſure of almighty god, ang Lane 


ef the eccleſi aftical laws of this realm; 1. 1. 


Therefore it is enafted, that every writ of excommunicato capiendo, that 


ſhall be granted out of the high court of chancery, ſhall be made in the 722 
of the ferm; and returnable in ; the king's bench in the term next after the weft 


f the ſame writ; and the ſame writ ſhall be made to contain at leaſt twenty 


days between the tefte and the return thereof: and after the ſeme writ ſhall 
be ſo made, and ſealed, it ſpall be forthwith brought into the court of king" 


bench, and there in preſence of the juſtices ſhall be opened and delivered 


of record to the ſheriff or other officer to whom the ſerving and execution 


ther eof ſhall appertain, or to his or their deputy or deputies : and i, after- 


words it ſhall appear to the juſtices of the ſame court, that the ſame writ (i 
delivered of record be not duly returned beſore them at the day of ihe nr 


thereof, or that any other default or negligence hath been ial or had in the 


not well ſerving and executing of the ſaid writ, the ſaid juſtices ſhall aſſeſs 


fuch amerciament upon the ſaid ſheriff or other officer in whom uch default 


ſhall appear, as to them ſhall ſeem meet, the fame to be eftreated into. the er. : 


cheguer, as other amerciaments have been uſed. ſ. 2. 


And the ſheriff or other officer to whom ſuch writ of excommunicato ca- 
piendo, or other proceſs by virtue of this act ſhall be direfed, ſhall not in 


any wiſe be compelled to bring the bedy of ſuch perſon as ſhall be named in tle 
ſaid writ or proceſs, into the ſeid court of king's bench at the day of the 


return thereof; but ſhall only return the ſame writ and proceſs thither, x 


declaration brieffy Pow and in what manner he bath Ver ved and executed 1708 


Jan. 1.2. 


And if ſuch geri ff or other officer fall return, . the party cannot be 
Tan within his bailicpick; the ſaid juſtices of the king's bench ſhall a ard 


a writ of capias againſt the perſon named in the ſaid writ of 8 
nicato capiendo; returnable in the ſame court in the term time, within 1% 


months at leaſt after the teſte thereof; with a proclamation to be contained itt 


the ſaid writ of capias, that the ſheriff or other officer as aforeſaid, in ile 
full county court, or at the afſizes or quarter ſeſſions within the ſaid county, 


fall make open proclamaticn ten days at leaſt before the return, that the per 
named in the ſaid writ ſhall, within fix days next after ſuch proclamation, 


weld his body to the priſon of the ſaid er or other ſuch officer, there 10 
remain 


Excommunication, 


remain as a « ilar, according to the tenor and effect of the fri Je Ori of 
excommunicato capiendo, upon pain of forfeiture of 101: And ther erpen, 
after ſuch proclamation had, and the ſaid ſix days paſt and expire, the ſaid 
_ ſheriff or other efjiccr ſball make return of the fame writ of Capias into the 


ſaid court of king's bench, of all that le hath done in the execution there: ifs. 


and whether the Per named 71 e faia writ have Vieldea DIS Loch to prijcn 
or not. 1.45 


And if upon the return 7 tbe faid geri it tall 4 appear, "that, the party 
named in the ſame writ of capias hath not yielded his body ts the gab and 


priſon of the ſaid ſheriff or other efficer, according to the effect of the fame 
_ proclamation, every juch perſon that fhall ſo make default, 5 all for every 


ſuch defauit forfeit to the king 101; to be eftreated into tlc N 44 


fines and amerciamenis there taxed and ge ed are tfed to be. 3 5 


1. £5, 


And thereupon the 2 ſaid Jjuſ-ices of the king's bench Shall alſo exard forth 


one ether writ of capias againſt the ſaid perſen that jo ſball be returned to 
have made default, with ſuch like prodamation as Was contained in the fit. 


capias, and a pain of 201 to ve mentioned in the ſaid ſecond writ and pre. 
clamation. And the ſheriff or other officer to whom the ſaid ſecond writ of 


capias ſhall be ſo directed, ſhall ferve and execute the ſaid writ, in ſuch like | 


manner and form 6s befere is expreſſed for the ſerving and executing of the 


ſaid firſt writ of capias. Aud if the ſheriff er other officer ſhall eiu upon 


the ſaid ſecond capias, that he hath inade the proclamation acccrding to the 


tenor and effect of the ſame writ, and that the party bath not Tielded his. 


bedy to priſen according to the tenor of the ſaid proclamation ; then the [eid 
party that fhall jo make ar 2615 fall for ſuch his contempt and default for- 
feit to the king the ſum ef 201, to be freatea into the exchequer 4s ere #/aid. 
J. 6. | 

And then the faid lic 2 liber iſe ecard ferth ene other crit if 
capias againſt the ſaid. party, with ſuch like pr oclamation and. Pair of jor- 
fetlure as wes contained in the ſaid jecond <writ F capias: And e ſherij, 
cr otter oficer to whom the ſaid third writ of capias e -/0 be 4 ee 


5 all ſerve nd EXECUIE the jaid third writ of capias, in ſuch [ike MONEY _ Zo N, : 
os before in this att is expreſſed for the ſerving and executing of the foi d firſt 
end ſecond writs of capias : And if the cri, or other officer to woe the 

execution of the faid third writ ſpall eppertain, do make return of the ſaid 2 


Og writ of capias, that the party upon ſuch f FOC:QMATICN hath net yielded 


bis body to priſen, 1 arg to the lenor ar, every , fach. party, for eve 
fab contempt and default, fhall ine wile forfeit to the ling thr 201, to be 5 
eſtrcated in manner afareſe;d. And thereupon the ſaid juſtices of the king's 


beach ſhall Ikewi/e awerd ferth one writ of capias eoninſft the Tail parix, 
with like preclemation, and [ke pain of Jarfature of 201. And alto 
15 faid jruftices ſhall have uuthority infinitely to award ſuch proceſs of aplas > 
ith Faro like 7 "eclomation ud pain of forfeiture of 201 as is before . 


e the ſaid Darty that jo fhall make default in yielding ef bis bed to tie 


priſon of the il riffs, until ſuch time as by return of ſome of 55 cid 70 110 
before the ſaid juſtices, it ſpall appear, that the ſeid party bat viel 575 [114 
felf t the caſrody of - the cid for er other offecer, rang 10 be tenor of 

3 | HERO te 
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And cuben any perſon ſhall viel 1 bis bod to the bonds of the 2 or other 


_ Acer, upon any of the ſeid writs of capias; he ſoall remain in the priſon and 
_cuftedy of the ſaid ſberiſf or other officer, without bail, in ſuch manner ej: 


form as be ſnould have done if be had been x ee _ the 'e Writ 4 £ ex- 


communicato capiendo. . 8. | 
And if any ſheriff er other er by whe the ſaid Writs of capias, or ay 


of them, ſhall be returned as is aforeſaid, do make an untrue return upon gi 


of the jaid writs, that the party named in the ſaid writ hath not yielded hi; 


body upon the ſaid proclamations or any of them, where indeed the party did 
yield himſelf according to the effect of the fame ; every ſuch ſheriff or other 


| efficer, for every ſuch falſe and untrue return, ſhall forfeit to the party | grieved 
the ſum of 401, to be recovered in any of the king*s courts of record. 


1 95 
Provided always, that in Wales, and the counties palatine of Lancaſter, 


Cheſter, Durham, and Ely, and in the cinque ports, being juriſdiclions ond 


places exempt, where the king's writ doth not run, and proceſs of Capias from 


ofter any ſignificavit being of 
record in the ſaid court of chancery, the tenor of ſuch ſignificavit by mit. 


timus ha be ſent to ſuch of the head officers of the ſaid country of 


thence not returnable into the king's bench ; 


Wales, counties palatine, and Places exempt, within whoſe jurijd: 7701 


the «fenders ſhall be reſiant; that is to ſay, to the chancellor or chain 
lain for the ſaid county palatine cf Lancaſter and Cheſter, and for 1 


cingue ports Io the lord warden of the ſame, and fer Wales and Ely and the 
county palatine of Durham to the chief juſtice or juſtices there : And thereupon 
every of the ſaid juſtices ond officers 10 whom ſuch tenor of ſignificavit wit 


mittimus fall be directed and delivered, ſhall have power to make like pro- 
ceſs to the inferior officers to whom the execution of proceſs there doth opper- 
tain, returnadle before the juſtices there, at their next ell ons Of ccurts, lit 
months at ihe leaſt after the tefte. of every ſuch proceſs : So always, as in 


every degree they ſhall proceed in their ſeſſions and couris againſt the offenders 


as the juſtices of the ſaid court of King's bench are Haired by the tenor WA {DIS 
act in term times to do and execute. 1. I). 


Provided alſo, that any perſon, ot the time of any proceſs of capias 4 are- 
mentioned awarded, being iu priſon, or cut of this realm in the parts beyond 
the fea, or within age, or of non ſane memory, or woman covert, ſhall net 


incur any of the pains or forfeitures eforementioned, which foal grew b 
ny return or difaull boppening, daring ſuch time of non-age, impriſonment, 
being beyond the ſea, or non-ſane memery, and the party grieved may plead 
every ſuch cauſe or mater in bar of and upon the diſireſs or other proceſs 5 at 
bell be made for lech ing of any of the ſoid parnsor"ferfeitnres ſ. 112 
Aud if the offender gg whom any ſuch writ of excotumunicato capierdo 
all be awarded, ſnall not in the ſame writ have a ſuſjicient and lawful addi- 
gien; or if in the ſignilicavit it be not contained, that the excommunication 
4016 > popes upon ſome cauſe or contempt cf ſome original matter of hereſy, or 


ref ing to Pave his child baplized, or to receive the holy communion as it 15 
I 


HOW 


. 


Ex communication. 
now commonly uſed to be received in the church of England, or to come to di- 
vine fervice now commonly uſed in the ſaid church of England, or error in 


matters of religion or doktrine now received and allowed in the ſaid church of 


England, incontinency, uſury, ſimony, perjury in the ecclefraſtical court, or 


idolatry: that then all and every the pains and forfeitures limited againſt ſuch 


perſons excommunicate by this ſtatute, by reaſon of ſuch writ of excommuni- 
cato capiendo wanting ſufficient addition, or of uch ſigniſicavit wanting al! 


the cauſes aforementioned, ſhall be utterly void in laws, and, 5 Way of Plea, I 


to be allowed to the party grieved. 1. 13. 


If the addition ſhall be with a nuper , the 1 in every ſuch caſe at the. 
awerding of the firſt capias with proclamation according to the form mentioned, 


one writ of proclamation (without any pain expreſſed) ſha!l be awarded into 
ihe county where the offender ſhall be moſt commonly refiant at the time of the 


awarding of the ſaid firſt capias with pain, in the ſame writ of proclamation, | 


to be returnable the day of the return of the ſaid firſt capias with pain aid 


proclamation thereupon, at ſome one ſuch time and court, as is preſcribed for 
the proclamation upon tbe ſaid firſt capias c with pain: And if ſuch proclama- 


tion be not made in the county where the offender ſhall be moſt commonly reft- 


aut in ſuch caſes of additions of nuper; every ſuch offender ſhall ſuſtain no pain 


or forfeiture by virtue of this ſtatute, for not yielding his body according to 


the tenor aforementioned ; any thing before ſpecijied, ana i to {Ye contrary Here- 


fy in any wiſe notwithBanging. 1. 14. 


8.4. 1 ſhall be forthwith br oug ht into the court of king's bench, & 6. It 


hath been often adjudged, that this form of taking out the writ, 1 the 
ſeveral ſteps therein (as contained in this clauſe of the act) ought to be 


1 purſued; and for default thercof _ perſons | haye been dif- . 


charged. Gibhſ. 1056. 
Into the court of king's bench). In the biſhop 7 St. Dar ie 5 caſe, M. 1 An. 


it was declared, that before this ſtatute, the writ was returnable into chan- 
cery; and there the /ignificavit was quaſhed, if undue :- but now, me | 


judzment of that, "By" this Ratute, 1s devolved on the court of king 
bench. Farreſt. 57. 


8. 4. Capias] Tbe penalties of this act being inflicted upon none but 
5 thoſe who are excommunicated for ſome of the cauſes ſpecified in ,. 13. 


the capias accordingly muſt not be with penalty in any other caſe : Or it 


it iſſue ſo by miſtake, the court will grant a ſuperſedeas upon m otion; 
and if the party be taken, will upon pleading (after the habeas corpus 15 
granted and returned, and fo the matter is judicially before them) dit- 
char ge him from the penalties, tho not from the impriſonment. In con- 
| ſideration of which pleading, and the trouble and charge that attends it; 
it is ſaid, that he may have an attachment againſt the Pann, 07%, 
1056. 1 Salk. 294. — 


S. 8. He ſhall remain in the ech of the ſaid gere T. 1 An. Slipper 
and Maſon. The plaintiff obtained ſentence againſt the defendant for 
2101 for non-payment of tithes and colts, The defendant for non-pay- 

ne HERE 5 4 B ment 
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 Excommutnication, 
went was ; excommunicated, and arreſted upon an excommunicato | capien- 


(| 5 and the ſheriff let him efcape. The plaintiff brought a ſpecial action 
Zainſt the ſheriff; and had a verdi& againſt him for the 2101. It was 


913 in arreſt of judgment, that the action would not lie. But by the 


court it Was adjudged, that the action well lay: And they relied meh 


upon the caſe, where it is held, that an action lies againſt the ſheriff for 
jaffering a man to eſcape, being arreſted upon a capias ee after 


N upon meine procels. L. Raym. 788. 


. FWithout bail} By the ſtatute of the 3 Ed. x. c. 1 5. perſons sex 
Communicate, taken at the requeſt of the biſhop, ſhall be in no wie re 
pley iſable, by the common writ, nor without writ. 


That is to lay, he that is certified into the chancery by the biſhop v to 


be ex communicated, and after is taken by force of the king's writ ef 
excommunicato capiendo, is not bailable: for in ancient time, men were 
excommunicated only for hereſies propter lepram animæ, or other hci- 


nous cauſes of eccleſiaſtical cognizance, and not for ſmall or petty caules; 
and therefore in thoſe caſes the party was not bailable by the ſheriff or 
gaoler without the King's writ : but if the party offered ſufficient caution 
de parendo mandatis eccleſiz in forma juris, then ſhould the party have 
the king's writ to the biſhop to accept his caution, and to cauſe him to be 
delivered. And if the biſhop will not ſend to the ſheriff to deliver Arts 


then ſhall he have a writ out of the chancery to the ſheriff for his de- 


livery: Or if he be excommunicated for a temporal cauſe, or for a 


Water whereof the eccleſiaſtical court hath no cognizance; he ſhall he” 
_eclvered by the king's writ without any ſatisfaction. 2 Inſt. 188. 


And where it is ſaid, that the ſheriff ſhall not bail them by the common 
, mor <ithout wwrit ; this is to be underſtood, that the ſheriff ſhall nor 
replevy them by the common writ de homine replegiando, nor without 


Teil J that is, cx. officio: But they may de bailed in the king's bench. 


2 1nji g 199. 


81 Shall not in the ſame writ . a Alen! and N addition 5 
AL. 1 An. Q; and Sanugway, The defendant was excommunicated tor a 
dertain caule of jactitation of marriage, and taken upon a capias, and 
brought up by habeas corpus; and exception was taken to the writ, that 
cherein no addition was given to the defendant: But the court held; 
that for any of the cauſes mentioned 1n the ſtatute, the defendant's ac 


dition ought to be in the Writs but that 1 in other 8 no addition is 
neceffary. 1 Sal-. 294. | 


5; 13. F ov the Ganibcauit it be mer 1 S0 By Holt chief jul. 


tice, at the common law, rhe caule had no need to be ſhewn in the writ. 


or excommunicato capiendo; but it was ſufficient to ſay, that the party 
was ezcommunicate for manifeſt conturnacy : but in the biſhop” 8 certifi- 
cute it oughr to be ſhewn. And no ſince the ſtatute of the 5 Elliz. the 
cauſe ought to be ſhewn in the writ. I., Raym. 619. 


AM. 12 /. K. and Fowler, In the king's bench. On a habeas corpus 


te 105 urn Was, that Fowler was taken and in cuſtody by a writ of excom- 


* 


* | | | municato 


Excommunication, 


municato capiendo ; and the excommunication was in the writ recire +1 
be, for certain cauſes of ſubtraction of tithes or other eccleſiaſtical rights 
And becaule this return was uncertain, the court was moved that 
might be diſcharged. And the queſtion was, whether this return was un 


certain; and whether that uncertainty would vitiate the writ. And tlie 


court reſolved, 1. That the return was uncertain; for that the 4er Tights 
might be ſuch matters as were out of their juritdidtion, and they ought 


to ſhew the matter was within their juriſdiction ; I of that the king "I 


_ courts are to be judges, and not they themſelves. 2. The cauſe of +: 


cauſe 
communication mult be ſet forth in the writ. At common law, the Wrie 


de excommunicato capiendo was always general, for contumacy; not con- 


taining a ſpecial cauſe. And the writ was returnable in chancery, and“ 


founded on a certificate of the biſhop, which certificate ſet forth the cauto 
before, and the party could not be diſcharged but by ſuperſedeas in chan- 


cery, if the cauſe were inſufficient. But now the cauſe muſt be jet torch 
in the writ de excommunicato capiendo it ſelf, becauſe by the ſtatute o:? 


the 5 Elig. the writ is made returnable in this court, which would be t 
no purpoſe, if the cauſe were not to be ſet forth in the writ, and t: 


2 
s-v,q-* 
L224 * 


court judge of that cauſe. 3. The court held, they might diſcharge the 


party, upon the inſufficiency of the return. Before the 5 Elig. there 
were no diſcharges in this court on excommunicato capicndo's, 

a man was excommunicated pending a prohibition : Now, the calc is 4 
tered; for this court may quaſh the writ of excommunicato Capiendo, ar 
award a ſuperſedeas ; becauſe this court are judges of the caule, and have 
it before them, and the party cannot go into chancery for a fuperſedea: 
now, becauſe the writ is returnable here. Accordingly the writ was 


quaſhed, and this ſpecial entry made on the habeas corpus, that the Par 7 


Was diſcharged becauſe the writ de excommunĩcato o capiene do was quafhed. 


1 Sale. 293. 


A. 1 An. 9. and the biſhop of St. David's. The defendant, having 


been arreſted upon an excommunicato capiendo, was brought into court 


by habeas corpus. And upon the return it appeared, that he was ex- 


communicated for non-payment of coſts, in which he was condemned by 


commiſſioners delegate in a certain cauſe of office or correction, at the” 
promotion of Lucy. And this by the court was held to be ill; becauſe 


it did not appear, that theſe coſts were adjudged in a cauſe of eccle- 
ſiaſtical cognizance; and it is plain, ſince the ſtatute of the 5 Eliz. that 


_ tie cauſe ought to appear in the writ z for otherwiſe how can this court 
make judgment of the ſeveral cauſes ſpecified | in that ſtatute, in order to 


award ſeveral proceſſes with penalties? And the court qual hed the writ 


of excommunicato capiendo, and diſcharged the defendant. I. RY. 
817. 


So in the court of chancery, M. 10 C. 2. K. and Bre. Two igri 


cavits were quaſhed, being only ſaid to be in a cauſe w hich came by ap- 

peal concerning a matter merely ſpiritual. For by lord Talbot; We are 
not to lend our aſſiſtance, but where it appears clearly they have j Jurit- 
diction, and are not to truſt them to determine what is a matter merely 


4B 2: fſpiritual: 


but Where. 
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336 excommunttation. 
ſpiritual: In F owler's cafe it was, in cauſes of eccleſinſtica rights, and 
e held not ſufficient. Str. 1067. W 
| Abſolotion 109. In the faid ſtatute of the 5 Eliz. c. 23. there is a in 70 all 
and encuarge. axchbiſhops and biſhops, and all others having authority to certify any perſon 
OO excommunicated, the like authority to accept and receive the ſubmiſſion aud a- 
i gſattion of the ſaid perſon ſo excommunicated, in manner and form heretb- 
Fare uſed; and him to abſolve and releaſe, and the ſame to ſignify, os here- 
 rofore it hath been accuſtomed, to the king's majeſty in the high court of chan. 
cery , aud thereupon to have ſuch writs for the deliverance of the ſaid perſ; ſon 
ſo alſolved and releaſed from the ſheriff *s cuſtody or priſon, as beretofore they 
or any of them had, or of right ought or might Have had; any bing in this 
| fatute to the contrary notwithſtanding. 1. 10. 

In which caſe, if due caution be offered by the party excommunicated, 
; and admitted by the biſhop 3 then the biſhop may command the ſherit 2 
do deliver him out of priſon. G16. 1063. 

The language of the writs, when hey ſpeak of bing and deli- 
vering an excommunicate 1s, facta ſatisfactione, aut præſtita cautione, 
prout moris eft, de parendo mandatis eccleſiæ; that is, either making 
preſent ſatisfaction at or upon his abſolution, or putting in caution that 

he will hereafter perform that which the biſhop ſhall reaſonably and ac- 
_ cording to law injoin him. Which caution, in the civil law, is of three 
ſorts: 1. Fidejuſſoria; as, when a man bindeth himſelf with ſuretics 
to Dam ſomewhat. 2. Pignoratitia, or realis cautio ; as when a man 
engageth goods, or mortgageth lands, for the performance. 3. Jura- 
toria; when the party which is to Perform any e faketh a 8 95 
oCarh to do it. Ci. 1063. 
If good and ſufficient caution is offered and not tel then a writ 
to the biſhop is provided in the regiſter, to command him (after ha- 
ving taken lufficient caution) to order che perſon to be delivered. Giof. 
106 Se 
And if the biſhop. doth not Alive him upon the ſaid writ, then the 
party may have another writ to the ſheriff, to command him to ap; Ny 
. perionally to the biſhop, and admonith him to deliver the party after ha- 
ving taken ſufficient caution; and if the biſhop will not do the lame 1 in 
preſence of the ſhieriff, then the ſheriff to deliver him. Gi2/. 1063. 
And the reaſon thereof is, for that by the excommunication the party 
is diſabled to ſue any action, or to have any remedy for any wrong done 
unto him fo long as he ſhall remain excommunicate. And alſo the party 
gricved may have his action upon his caſe againſt the biſhop ; in Ike 
manner as he may when the biſhop doth excommunicate him tor a matter 
which belongeth not to eccleſiaſtical cognizance. Allo the biſhop in thoſe 
caſes may be indicted at the ſuit of the king. 2 ft. 623. 
In like manner, if one appear in the ſpiritual court, and is excommu- 
nicated for refuſing to anſwer, where he is not bound by the law to an- 
_ {wer (as, for inſtance, when ke cannot obtain a copy of the libel) ; pro- 
hibition is granted, with a claulc to ablolve and deliver the d Gibf. 
1063. 


3 | | ut 


Excommunication. 


But altho', in caſe the party excommunicated reſts in the ſentence given 


againſt him, there is no legal means for his deliverance, but fubmyſion 
and caution as 15 aforelaid ; yet if he appeal from ſuch fentence to a ſu Pe- 
rior eccleſiaſtical judge, this puts the party in 'the ſame ſtate that he was 
in before the ſentence given; which the law orders, by reaſon of the pre- 
ſent doubtfulneſs whether it was valid or invalid. Add to this, that by 
appeal, the judge a guo doth ceaſe to be his judge in that cauſe ; and 
if the party was impriſoned, and were to continue ſo, he would thereby 
be hindred from the effectual proſecution of his appeal, which may hap- 


pen to prove juſt. Wherefore, upon allegation in behalf of the party 
againſt whom the writ 1s gone out, that he hath appealed, and upon 


proof made thereof by an authentic inſtrument, a writ of ſuperſedeas 
(without any appcarance of a ſcire facias preceding) is provided for him 
in the regiſter. G16/. 1063. „ 8 


But the uſual way (eſpecially in caſes where it is doubtful whether ob- 
jections may not lie againſt his being delivered) is, the iſſuing a teire 


 tactas, to warn the biſhop and the party proſecuting, to ſhew cauſe why 
the ſheriif ſhould not ſurceaſe from attaching the excommunicate, or why 


he ſhould not deliver him, if he be in priſon. And if the biſliop ur 
caſes of office, and the proſecutor in caſes of inſtance, do not appear in 
chancery, the party is delivered; but if they appear, and not the party, 


then a reattachment goes forth to impriſon him. G7#f., 1014. 
MM. 1 An. Q: and the biſhop of St. Davids. The defendant was taken 
upon a writ of excommunicato capiendo, and being in cuſtody in New- 


gate prayed a habeas corpus, and was brought into court thereupon "2 


and it appeared by the return, that the writ of excommunicato capiendo 
Was not yet returnable. And the court held, that one taken on a writ of 


excommunicato capiendo cannot come into this court but by habeas cor- 
pus; and if he be brought in before the writ is returnable, he ſhall not be 
allowed t& plead or move to quaſh the writ. 1 Sa/r, 2904 


Hut in the caſe of K. and Ted, H. 3 G. After the writ had been opened 
and entred of record, it was delivered out in order to take up the de- 


fendant; and before the return, the defendant moved and had it ſuper- 
ſeded : for the court ſaid, they could judge of it by the entry; and ſince 


it appeared, that the defendant could not be legally detained upon it if 


he was taken, it was proper to ſuperſede it, to prevent the man's being 
reſtrained of his liberty contrary to law; that the intent of the ſtatute, 
which directs the writ to be delivered in open court, was to apprize 


the court of the nature of the cauſe ; that this was now to be conſidered. 


as a writ that improvide emanavit , and they were not to wait till the re- 
turn, till all the inconveniences which they ſhould have prevented by not 
ſuing the writ had happened. &. 43. 2 


If a perſon be excommunicated by divers excommunications, for di- 
vers offences, and produceth letters of abſolution from one ſentence 3 be 


all not be diſcharged, until he be abſolved from them all. t i. 


If 
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| Exorciſt, hat, 


Ercommunication, 


If after a perſon is excommunicate, there comes a general act of 


pardon, which pardons all contempts; it ſeems that the offence is taken 


away, without any formal abſolution. 2 Bac. Abr. 326. 
| Executor. See Wills. _ 
Exemptions See Petuliars. 


- , 22 ; 2 
— * 


os EX ORC I ST, is one of the five inferior orders in the church of 
Rome; whoſe office it is, to compel by adjuration evil ſpirits tor- 


menting men, in the name of almighty god to come out of them. 


Licence to ex- 


orciſe. 


2. Can. 72. No miniſter ſhall, without the licence of the biſhop of che 
dioceſe under his hand and ſeal, attempt upon any pretence whatſoever, 


either of poſſeſſion or obſeſſion, by faſting and prayer to caſt out any devil 


or devils; under pain of the im 


dleepoſition from the miniſtry. 
Exorciſing in 


the office of 
baptiſm, 


dered thus ; —— 


putation of impoſture or coſenage, and 


3. In the form of baptiſm in the liturgy ef the 2 Ed. 6. it was or- 
Then let the prieſt looking upon the children, ſay, = 
I command thee, unclean ſpirit, in the name of the father of the ſor 


and of the holy ghoſt, that thou come out, and depart from theſe inf. 


whom our lord Jeſus Chriſt hath vouchſafed to call to his holy baptiſm, 


to be made members of his body and of his holy congregation ; therefore 


thou curſed ſpirit, remember thy ſentence, remember thy judgment, re- 


member the day to be at hand, wherein thou ſhalt burn in fire everlaſting, 
prepared for thee and thy angels; and preſume not hereafter to exerciſe 
any tyranny towards theſe infants, whom Chriſt hath bought with his 


Precious blood; and by this his holy baptiſm called to be of 


is flock; --- 


Extortion. See Fees. 


te. * 
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Faculty. See Dilpenlatſon. 


Fatulty 


Faculty court. 


> 


his officer is called maſter of the faculties . His power 1s, to grant 


more benefices incompatible, and ſuch like. 4 Int. 399, 


Fairs and markets, See Church. 
Faſts. See Holidays. 
. Feaſt. See Dolldays. b 


Jus. 


1. DY the 2; Fd. 3. ſt. 2: c. 9. Becauſe the king's juſtices do take in- 


D diftments of ordinaries and of their miniſters, of extortions and op- 


Preſſions, and impeach them without putting in certain, wherein, or whereof. 
er in what manner they have done extortion, the king will, that. his juſtices 
Hall not from henceforth impeach the ordinaries, nor their miniſters, becauſe of 


Such indiftments of general extortions or epprefſions, unleſs they ſay, and put 
in certain, in what thing, and of what, and in what manner, the ſaid ordi- 


aries or their miniſters have done extortions or epprefſions. 


In the 33 Eliz. a commiſſary, regiſter, and apparitor, were indicted of 
_ extortion ; for that they, by colour of their offices, had received 11s 64 


for abſolution : And exception was taken to the indictment, that by this 
ſtatute the particular offence of every offender ought to have been eſpe- 
cially ſet down: But the exception was not allowed; becauſe they took. 


the ſum in groſs, and the party grieved could not have notice by what 


Proportion they divided it. 2 Leen. 268. | 555 
Another exception in the ſame caſe was, becauſe it was not ſhewed 
- what was their due fee: and this was conceived to be a good cauſe of 
exception; for if no fee be due, the ſame ought to appear in the indict- 
ment. And afterwards, the opinion of the court was, that they ſhould 
be diſcharged. 2 Leon. 268. | 


2. Can. 133. No. biſhop, ſulfragan, chancellor, commiſſary, arch 


deacon, official, nor any other exerciſing eccleſiaſtical juriſdiction What- 


ſoever, nor any regiſter of ary cecleſiaſtical courts, nor any miniſter be- 
longing to any of the ſaid officers or courts, ſhail hereafter for any cauſe 


than 


HE faculty court belongeth to the archbiſhop of Canterbury; and 


diſpenſations, as to marry, to eat fleſh on days prohibited, to hold two or 


incident to their ſeveral offices, take or receive any other or greater fees, 
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Fees. 


than fach as were certified to the moſt reverend father in god John late 


archbiſhop of Canterbury, in the year of our lord 1597, and were by 
him ratified and approved; under pain that every ſuch judge officer or 


miniſter offending herein, ſhall be ſuſpended from the exerciſe of their 


ſeveral offices, for the ſpace of ſix months for every ſuch offence. Alwa ays 


provided, that if any queſtion ſhall ariſe. concerning the certainty of the 


laid fees, or any of them; then thoſe fees ſhall be held for lawful, which 


the archbiſhop of Canterbury for the time being ſhall under his hand ap- 


prove: except the ſtatutes ok this realm before made do In wy par 28 8 
cafe expreſs {ome other fees to be due. 


One of the articles or canons ratified in the year 1584 was, that no 


other nor greater fees ſhould be taken for any cauſe, by any biſhop or- 


dinary archdeacon or their miniſters, than thoſe which were uſed to be 


taken at the beginning of the queen's reign z and that a table of all ſuch 
fees ſhould be put up in every conſiſtory before the fealt of St John Bap 
tiſt then next enſuing : a copy whereot, ſigned by the ordinary, was to 


be tranſmitted within the ſaid time to the archbiſhop. Gib. 1015. 
Which faid article was repeated in the conſtitutions of archbi op 


Wi hitgift, in the year 1597 aforeſaid : And it is there injoined, 1. Tha 


the table which is to be hung up in the conſiſtory ſhall contain the ſeve; 1 
ſums of every particular fee, which moſt frequently and uſually, from 


the beginning to the eighteenth year of the queen's reign, had been wont 
to be taken, as well by the judge, as by all and every of the officers and 


miniſters of the ſame court. 2. That an authentic copy of the {aid 


tables, be delivered by every judge to their reſpective biſhops, to be pre- 


terved in their archives. 3. That every biſhop tranſmit an authentic 


copy, written on parchment, to the archbiſhop. Gif. 1015. 


3. Can. 136. The regiſters belonging to every ecke tate! judge, 


all place two tables, containing the ſeveral rates and ſums of all the 


ſaid fees; one in the uſual place or conſiſtory where the court is kepr, 


and the other in his regiſtry ; and both of them in ſuch ſort, as every man 


whom it concerneth may without difficulty come to the view and peruſal | 
thereof, and take a copy of them; the ſame tables to be ſet up before the 


feaſt of the nativity next enſuing. And if any regiſter ſhall fail to place 
the ſaid tables according to the tenor hereof; he ſhall be ſuſpended from 


the execution of his office, until he cauſe. the ſame to be accordingly 
done. And the ſaid tables being once ſet up, if he ſhall at any time re- 


move, or ſuffer the ſame to be removed, hidden, or any way hindred from 
fight, contrary to the true meaning of this conſtitution; he ſhall for every 


ſuch offence be ſuſpended from the exerciſe of his office for the ſpace of 


fix months. 


The judge of every eccleſiaſtical court hath an vindoubted right, upon 


Proper application (by petition) from any ſuitor in the ſaid court, to tax * 
the proctor's bill. And the method uſually practiſed is, for the judge | 


to refer it to the regiſter, directing the reſpective parties to attend him 


if they think fit, one to make his exceptions, and the other to juſtify the 


ſeveral articles or items of his bill; and the regiſter to make his report 
to 


to the judge, who thereupon proceeds to tax tlie bill. If the regiſtet 
has any doubt, the aſſiſtance of the other proctors may be required. 
Ihe fees alledged to be given to counſel, if denied by the client, as alſo 


his demand for any unuſual or extraordinary articles which do not appear 
from the proceedings in the cauſe, muſt be cleared up to the ſatisfaction 
of the judge, either by the proctor's oath (if he voluntarily offers it, and 


there be no affidavit to the contrary), or by receipts and vouchers fron 


_ thoſe to whom the money is alledged to be paid, or by producing letter: 


and orders from his client. 


4. Dr Gibſon ſays, Fees. having been demanded by proctors, and 
(upon refuſal to pay) ſuits commenced by them in the ſpiritual courts 


_ againſt their clients; prohibitions have been prayed on many occaſions - 
ſome, on pretence that the thing it ſelf is properly cognizable in the tem- 
Poral courts, for which they might bring an action upon the retainer, 


for work and labour done; and others, upon ſurmiſe of cuſtom. And 


the ſum and ſubſtance of what hath uſually been reſolved upon that head, 


was delivered by Vaughan and Windham, in the caſe of Horton and. | 


Wilſon, (I Mod. 167.) ; that no court can better judge of the fees that 


have been due and uſual in the ſpiritual court than themſelves, and that 


therefore the ſuit for fees was moſt proper for that court; unleſs where 
the foundation of the demand ſhould be cuſtom, and it'ſhould come in 


queſtion whether the cuſtom was ſo or not: and in that reſpect they 
compared this caſe to the cafe of a modus for tithes ; which if not denied, 


may be recovered in the ſpiritual court; but if denied, prohibition goeth. 


It was ſaid by Hale chief juſtice, in the caſe of Web and Hartfell (3 Keb. 


516.) that no action upon the caſe was ever brought for proctor's fees, 
and that therefore they may be ſued for in the ſpiritual court. And tho' 
a prohibition was granted in the caſe of Sir Edward Lake ( 3 Keb. 203.); 


that was not becauſe it was a ſuit for fees, but becauſe it was a ſuit be- 
fore himſelf for his own fees. To which may be added, what was faid 
in the caſe of Johnſon and Lee (5 Mod. 242), that rules are made in the 


temporal courts, to oblige the attorneys there in matters of practice : and 


the like rules are made in the eccleſiaſtical courts, to oblige the proctors 
to be the proper 


and miniſters there; ſo that they muſt be allowed 


Judges in this matter. Gib. 1015. „%% gs 

But in the caſe of Goflin and Elliſon, II. 5 NN. A prohibition was 
prayed and granted, in the king's bench, to ſtay a ſuit in the archdeacon 
of Litchfield's court, againſt churchwardens, for a fee for ſwearing them, 


and taking preſentments; and tho? an attempt was made to diſcharge the 


rule, it was over-ruled : And it was infiſted, that no fees could be 


due but by cuſtom, or for work done; in which cafe, a quantum meruit 


lay. 1 Salk. 330. 


And in the caſe of Pollard and Gerard, M. 13 V. A motion was 
made in the court of king's bench for a prohibition to be directed to the 
court of the archdeacon of Middleſex, to ſtay a fait there by Gerard 
againſt the plaintiff for fees, to wit, 4s due to him as regiſter from 


Pollard, being ſworn before him churchwarden; upon ſuggeſtion, 


- Sos 


1 5 court ought not to proceed; and this caſe depends upon a contract and 
retainer, which | 18 triable at law. Bunb, 170. 


F ees. 


55 the office of regiſter 1 is a N office, and all profits and fees due to 
it ſuable at common law. 
prohibition ſhould not be granted. And on ſhewing cauſe, it was agreed, 
that prohibitions have been granted in this court, to ſtay ſuits in the ſpi- 
ritual court for fees due to the proclors; but in this caſe (it was ſaid) the 


nd a rule was made to ſhew cauſe why a 


ſpiritual court may make a better judgment, whether the fees in demand 


are due and reaſonable : Beſides that they are fo ſmall, that it would not 
be worth while to bring an action at common law. for them; and in 
ſuch caſe this court will not drive the party to the tedious and expenſive 


remedy of an action: In this court, the door keepers claim fees by 


cuſtom; and fees are due to the marſhal, cryer, and others, at the al- 
ſizes; and in ſuch caſes, if the parties who ought to pay the fees refuſe 


to do it, this court or the judge of aſſize reſpectively exert their autho- 


rity, Fi Þ comm perſons refuling to pay their fees, and do not drive the 
party grieved to their action: and this (it was ſaid) is the conſtant prac- 
tice. But by Holt chief juſtice 3 J Know of no ſuch practice: I cannot 
commit a man for not paying the ſaid fees: If there is right, there is 
; remedy : Indebitatus aſſumpſit will lie, if the fee is certain; 11 uncer tain, 


quantum meruit: It was held in the 15 Cha. 2. in the exchequer, in a 


_ caſe reported by Hardres, that a regiſter cannot ſue for his fees in the ; 
| ſpiritual court: And therefore in this caſe a prohibition ſhall be granted; 


and if the parties will, the plaintiff ſhall declare upon it, to the end the 


matter may be determined more judicially. L. Raym. 703. 


So in Gifferd's caſe, M. 1 An. Gifford was libelled againſt ; in the 


114 


eccleſiaſtical court for fees: and upon motion a prohibition was granted, 
For no court hath a power to eſtabliſh fees. The judge of a court may 


think them reaſonable, but that is not binding. Bur if on a quant um 


meruit, a jury chink them reaſonable, then they become eſtabliſned tees, 
1 Salk. 


And in The caſe 5 Davies and Williams, J. 1724. In the eich requer : 


Libel 3 in the ſpiritual court for proctor's fees. And a prohibition We 
granted: for, by the court, where there is remedy at law, the ſpiritu a 


* 


Archbiſhop Whitgift's table of fees, ſet forth | in 1 the year I 597 taken 


nom Ahl. . 551. 


Jae ge Regiſter | Proc-HAppa- 
tor V1TOP» 
5 eee 
Commiſſion — — — 10 0 6 8 
Exemplification — — 10 066 ⁰88 
Significavit —— — 10 06 8 
Letter of quietus —— — 10 006 8 
Adminiſtration where the goods exceed 40l 10 o 16 4 
Letters to collect the goods of the deceated 6 803 4 
5equeltration of the profits — — 6833 4 
Tuition or guardianſhip =o — — 6 813 4 


Licence 


Fees, 


Licetice to folemnize matrimony without banns 


Sentence 
Tranſmiſnon of proceſs 


Licence to ſue out of the juriſdiction 


Letters teſtimonial | 
Examination of proceſs | 
Interlocutory decree 


Examination of any account 
Acceptance of a ref ignation 


2 — 


Licence to a preacher, curate, or ſchoolmaſter 


Licence to ſolemnize matrimony in the time of 5 
Prohibition of banns to be publiſhed 


For exhibiting of any proxy 


Letters of interdiet 


Commiſſion of abſolution 
Inhibition in a cauſe of matrimony 


| Reſpite of an inventory 


Letters of intimation or errant 
Caveat for inſtitution or e 


Decree 


Production of the party principal | 


: Production of the firſt witneſs 


— of every other witneſs 


8 


-Pargation —— 


For the firſt compur gator 


For every of the reſt 


— 


For interrogatories adminiſtred 


— 


Suſpenſion = 
Abſolution thereof 
Ex communication 
Abſolution thereof 
Certificate of abſolution 


Citation 


ſtration above 331 


Wruing any account 


— — : 
— — 


Caveat for wills and adminiſtrations 


Inſtitution with the mandate 


6:2 


* 
—— — ——ů—ꝛ ͤ 


5 
66 

— * , 

1 — 


Diſmiſſion of any cauſe OY incontinence and i in- 
ſtance after conteſtation of ſuit 
Admiſſion of any exhibit — 
Wills and adminiſtrations according to act of 
parliament 21 H. 8. c. 5. 
8 Proctor s fee on proving a will | 
To the apparitor for every teſtament « or admini- 


14 


. 
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111 
| 
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* 
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| Regiſter 


1 
18 13 
o 100 | 
„„ 
98.94 

9 4 

989 9 1-1 
8 99 
. 
5 = 
0 9134 
9 9 

0 8 

a 5 

10 5 | 
53+ 
— 
— — 1 6 
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tor ritor. 
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„„ ä 

6:6 6 G 

6 o ere 
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563 


2 — ' 


564 


Fees. 


3 WO tor | ritor, 
VV 95 ar k ak d 
Letters of deacons or 3 orders — — — —43 4 |} 
Licence of non. reſidence V 
For every ſearch in * regiſtry — — —— 1 o 1 } 
Schedule of excommunication — — — — 0 6 ſo 6 
For any at — "a 0. 47: 
At the viſitation : F or exhibiting deacon” s orders — —0 4 
— — prieſt's orders — -Y 4} 
———— inſtitution, with the mandate — _ 0 4 
—— diſpenſation _ — 
———— exhibiting any proxy, at the time of 1 
viſiration — — — 12 O_ | 
—— —  — for exhibiting any bill of detection at 33 
the ſame time — — — — — —O 4 — 
. Copy of any matter, by the regiſter : according e 
to quantity. : %%%  - 5 
To the proctor for counſel — — — —— — 2 0 
For every court day — — — — —— —— 1 01 
Schequle of coſts —— — ( — — 1 0 
Drawing hs — — 14 
Drawing any account — — — =” e241 
Drawing any perſonal anſwer — — — 3 6 
For any other procuratorial matter — — 2 — 4 
Execution of any proceſs per mile e — — p — — [0 2 
Diſmiſſion of a cauſe of incontinency — —|-- —|—|o 2 


"To the judge's man for wax to ſeal every thing, 4d. 
Note, There were no ſtamps | in thoſe days. 


In the feveral e there are tubes of fees, different (as it ſeemeth) 
in the ſeveral charges, in proportion to the difference of times wherein 


they have been eſtabliſhed. Thoſe which have in them the purgation fees, 


are probably ancienter than the ſtatute of the 13 C. 2. by which ſtatute 
purgation was aboliſhed. And the older they are, the nearer they ap- 


_ proach to this ſtandard of archbiſhop Whitgift. But conſidering the con- 
tinual and large decreaſe in the value of money, it is impoſſible to fix any 
certain meafure which will continue reaſonable for any conſiderable time ; 


but new ſtandards ought to be fixed at certain periods, Money in the 


latter end of queen Elizabeth's reign, was more > than double, or dene 
the value of what it is at preſent. 


Here 


Judge | Regiſter | Proc- Appa- 


b 


Fees. 
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Here follows a table of fees allowed to be taken by the practitioners i in 
doctors commons, as ſettled by a jury, Nov. 19. 17 4 Taken from 


Floyer's Proctors practice, p. 172. 


To the ider for the copy of anſwers (if 01 one ſheet) — | 


For every other ſheet (ſtamps included) 
For the copy of a ſentence, or interlocutory decree, and ſtamp 
For the copy of any common record 

Attending with records at another court, the firſt day | 

For every other attendance — 
Poundage of money brought into court, per pound 
For a bond in a cauſe of Jegacy and flamps — 
For two receipts regiſtring — — 


— — — >. 

nN S . 
— — 2 

— —— 


Regiſter's attendances⁊ :! _— 5 


For the ſervice of a proceſs within the bills of mortality 
Serving a compulſory, upon the firſt witnels | 


pon every other — — 
— A decree for anſwers, upon a proctor — 
For every ſentence or interlocu torx = e 
Reporting ſecurities . — — 5 
For every witnels ſworn in court )J 


For citing 4 peer me procerum 
For the ccDy of a will (fifteen lines and ſix words | in a ſheer) 
For the copy of an ad diminiſtration, bond and ſtamps 
To the clerk looking it up — - 


The who le fees for a faculty 10 remove a corpſe. — — 
eee ouilcing a vault —— e 
For a legueſtrac On under ſcal, and ſtamps et ns — 
Relaxing the ame e — 9 aEh 
To the officer (if in Londo n 28 6d). in the country. — 


Drawing aft aſticution, n nadte, certifi gate, and letters teſti- 


Every lecturer and curate”s licence N 
Pariſh clerk's licence — 
Sexton's licence 8 


Whole fees for an admit 


monial —— — 
If Caution is given, then extia inary for ii . 
Stamp — 
For Ge to any 88 0 Canterbur7 — wi 
Every collation is — — — 2 5 


the king's ſervice | EO 5 
Probate of a will Atto — bots 
For an adminiſtration under 31 in. other: caſes —— 
For an adminiſtration under 01 in other Ss N 
Ditto under 401. — — — 

Fer an adminiſtration above 4 + — — _ 


A commiſſion far an adminiſtration, inſtructions, and return 


ion on (under 201) of a failor in 


O O OOOO O O O 0 © o00o O0 0 © 20 0 0 0 — 


— — 2 O 0+ 


8 0 0 0 


— 


S ON 2 — NO © 1.0 Dom W N 0 N 


> 2. 


— 


hoo 
WO 


19 


SAS OS O OS 691 . 


6 Apparitors: 


10 To regilters! 


Proctor and 


1 
8 regiſter; 


Rs © 00 © GO OO O 


"Fo the regi- 
me 


Proctor anal. 


C 
-; 


6 Regifter $ fees, 


— - <> 3— Per Ly 


Fees. = 


ID 4 preſtat (under 20 5 the will tort eee eee e PD 
Ditto above 201 — — 114 6 
A commiſſion for a will; ee e dec. — — — 18 9 
Exemplification of a will * — — — - 0 10 4 
Fxemplifyng — — — 0 
 Ingrofling (according to length.) N wo 
in a all without witheſs, where Ban Winkeln ck is to be 5 
Proved by two witneſſes, the affidavit and ſtamp is — o 7 8 
i ee, 8 
Whole fees of a guardianſhip Gf m_ have a — atteſted e 5 
the regiſter) are 85 „„ 
Ik not, you deduct 75 8d. remains — — 013 4 
Expences of having aa original will attended with at ales . 
Searching and looking up the en — — — 0 3 
Record: keeper's fern es — 0 2 
Affidavit and ſtams— — — 0 7 
Oath and record keeper's attendance — 046 
Copy of the will to he in the room of the original, and ftamps, 5 Gs 
(according to the length). 1 1 
Collating by notaries —— — FT— — O 5 
Receipts = — — — — O x 
Record keeper's fee attending at aſſizes per dax — 1 1 
Attending on delivering out the original nm: — 0 6 
Regiſter's fees on delivery ge — — I 0 
For a proxy to appear for plaintiff or defendant — — 0 6 
Drawing a declaration inſtead of an 1 inventory — — oo 7 
Oath and attendanſe — Sl om; Reg. 4 
A marriage licence — a 7 — 14 
For a ſequeſtration or renunciation of adminiſtration — o 6 
For the firſt term fee in cauſes — — — 5 
For every other term fen: —2. — © 3 
Every judicial attendance _ — — — — © 3 
Extrajudicial attendance — — 0 6 
For every act ſped in court, in term —— — 0 1 
Out of court „„ 0 2 


Note, by the dre of the 30 G. . r. 19. all 0 inſtruments 


which before were to be on a treble ſixpeny ſtamp, ſhall now be on 2 
ng of 2 S. 6d. 


Fence of the churchyard, see Churth. 
Fighting 1 in the church Or churchyard, See Church. 


Firſt 


> oo ot +> © © a> N © & © S 


Fi irlt fruits and tenths. 


1. Firſt fie ond waths given to Hh obe. 
II. Firſi fruits and tenths annexed to the crown, 


III. Concerning the manner UG payment of the fir ft f? wits and : 


tenths, 


| IV. Hr four and tenths affroft rated to the angmontatien of 
ſal avings. - 


: Fir frat and tenths given to the Pope. 


. 4N NA 7 ES, Primitie, or fr fruits, was the value of every ſpi- Dirt fruits; 


ritual living by the year; which the pope, claiming the diſpo- 
| fition of all eccleſiaſtical livings within e — 2 — 51 out of ene. 
living. 12 Co. 4 


What pope BY impoſed firſt Bale hiſtorians do not agree. 4 Toft. 120. 


In the 34 Ed. 1. at a parliament held at Carliſle, © great complaint - 


was made of intolerable oppreſſions of churches and monaſteries by 


William Teſta (called Mala Teſta) and the legate of the pope, and 


| principally concerning firſt fruits ; at which parliament the king by the 


aſſent of his barons denied the payment of firſt fruits of ſpiritual pro- 


motions within England, which were founded by his progenitors and the 


nobles and others of the realm, for the ſervice of god, alms, and hoſpi- 


tality. And to this effect he writ to the pope; and thereupon the 
_ pope relinquiſhed his demand of firſt fruits of abbeys : in which parlia- 
ment the firſt fruits for two years were granted to the king. 1 e , 


In the 30 Ed. 3. the commons complain, amongſt other grievances 


| from the court of Rome, that the pope's collector that year (a thing 


never before done) had taken the firſt fruits of every benefice whereo® 
| he had made proviſion or collation ; whereas he was uſed to take firſt, 


X fruits only of benefices vacant in the court of Rome. Degge p. 2. c. 15. 


In truth, this tribute or revenue of firſt fruits was gradually by little 


and little impoſed by the biſhop of Rome, on ſuch vacant benefices as 


_ himſelf conferred and. beſtowed : and. this was often complained of as 2 


very great grievance z fo that in the council at Vienna, Clement the fifth, 
who was made pope in the year 1305, forbad the receiving thereof, and 


ordered the ſame to be laid aſide, and that the twentieth part of the ſacer- 
dotal revenues ſhould inſtead thereof be annually paid to the biſnop of 
Rome: but this not FAKING effect, the pope ſo retained the ſaid annates to 
his exchequer, as that ir long remained one of the moſt conſiderable parts 


of his revenue. God Rep, 3 37 
2, Tenths; 


Tenths. 


Frirſt fruits and tenths, 
2. Tenths, decimæ, are the tenth part of the yearly value of all eccleſi. 
aſtical livings. 4 [»f. 120, 121. %% EEE 


heſe tenths the pope (after the example of the high prieſt among the 
Jews, who had of the Levites a tenth part of the tithes) claimed as due 
to himſelf by divine right. And this portion or tribute was by ordinance 
yielded to the pope in the 20 Ed. 1. and a valuation then made of the 


eccleſiaſtical livings within this realm, to the end the pope might know | 


and be anſwered of that yearly revenue; ſo as the eccleſiaſtical livings 
_ Chargeable with the tenth (which was called I) to the pope, were 
t 


not chargeable with the temporal tenths or fi 


eenths granted to the kin 


in parliament, leſt they ſhould be doubly charged; but their poſſeſſions _ 1 
acquired after that taxation were liable to the temporal tenths or fifteenths, | 


becauſe they were not charged to the other. So as the tenths of eccle- | 


ſiaſtical livings were not yielded to the pope de jure after the example 
of the high prieſt among the Jews, for then he ſhould have had the 


tenths of all eccleſiaſtical livings whenſoever they were acquired, but he WM 
_ contented himſelf with what he had got, and never claimed more: ant 


that he might the better keep and enjoy that which he had got, the popes | 


Taken from 
che pope. | 


did often after grant the ſame for certain terms to divers of the kings of ” 4 
England, as by our hiſtories doth appear. 2 Joſt. 627, 628. | 


II. Firſt fruits and tenths annexed to the crown. 


1. By the 25 H. 8. c. 20. No perſon ſhall be preſented and nominated | 


. or commended to the biſhop of Rome, for the office of an archbiſhop or biſhop, 


nor ſend nor procure there for any bulls breeves palls or other things requiſite 
for an archbiſhop or biſhop, nor ſhall pay any ſums of money for annates, firſ | 
Fruits, nor otherwiſe for expedition of any ſuch bulls breeves or palls; but the } 


Given to the 


fame fhall utterly ceaſe, and no longer be uſed within this realm. ſ. 3. 
2. And by the 26 H. 8. c. 3. The king, his heirs and ſucceſſors, kings | 


_ of this realm, fhall have from time to time to endure for ever, of every perſon | 
who ſhall be nominated elected prefected preſented collated or by any other | 
means appointed to have any archbiſhoprick, biſhoprick, abbacy, monajier), Y 


priory, college, hoſpital, archdeaconry, deanry, proveſiſhip, prebend, parſonage, 


 wicarage, chauntery, free chapel, or other dignity benefice or promotion ſpiritual, AY 


of what name nature or quality ſoever they be, or to whoſe foundation patroi- | 


age or gift ſoever they belong, the firſt fruits revenues and profits thereof for | 
Eo Fo wg, met oy we a | 
And He hall alſo yearly have united to his imperial crown for ever, 0 
yearly rent or penſion amounting to the value of the tenth part of all the fe. 
nues, rents, farms, tythes, offerings, emoluments, and of all other profits 45 


well called ſpiritual as temporal, belonging to any archbiſhoprick, biſpoprick, 


nbbacy, monaſtery,” priory, archdeaconry, deanry, hoſpital, college, houſe l- 


legiate, prebend, cathedral church, conventual church, parſonage, vicaf age, 


chauntery, free chapel, or other benefice or promotion ſpiritual, of what 1am? 


nature or quality ſoever they be, within any dioceſe of this realm or in Wales. 


. 9. ee 
| N III. Con- 


Firſt fruits and tenths, „„ oy, Ll. 


III. Concer ning the manner F payment of "the ff Jrutts ond lenths, 


1. Every pe. fon, 1 any anal or real poſſe 77 in or meddling with the Componneinz 


profits of his benefice, ſhall pay or compound for the firſt fruits to the kings for and pay 
| uſe, at reaſonable days, and upon good ff 6-30 $8 of tuft. 


And the chancellor of England and ina Fer of the rolls, Jointly ond ſerves e 
| rally, or fuch other perſons as the king ſha!l ' depute by commiſſion under the 
great ſeal, ſhall have power to examine and FO cb for the true value of ſuch _ 
firſt. fruits, and to compound for the Same, and to limit reaſonable days of 
payment thereof upon good ſurety by writing oblizatory : and if compoſition be 
made for the ſain? before the lord chancel!;r or maſter of the rolls, then the 
writings obligatory or money taken for the ſame ſpall be delivered to the derk 
of the hanaper for the king” g #ſe; and if compoſition be made before any other 
perſons ſo deputed by tie king as oforeſeid, thn the ſame ſhall be delivered to 
the treaſurer of the chamber or eljewh: ere as the king by vanes aner the 
great ſeal ſhall appoint. ſ. 3. 
Whoſe acquittance reſpeAively foal be a / 77 cient ebe, * 5 
And fuch coriltings obligatory ſball be of the ſame effect as writings obli 
gatory made by any lay perſon by authority of the Rlatute of the ſtaple; and 
upon certificate thereof into the chancery, like proceſs and execution ſhall be 
28 oY as upon certif cate of Writings obligatory of the ſtatute of the . 
ſtaple. 
And 0 7 of 8d (over and above the ſtamps) foall be paid for ſuch 
writing obligatory, and no more; and 4.4 for an acquittance. 1.4. _ 
And one bond only ſhall be giver far ihe [real ee 2 & 3 An. 
C. 1. . 6, 5 
And perſons ſo deputed as afereſaid ſhall every 1 ix months 1 to the 
treaſurer of the chamber, or elſewhere to ſuch other commiſſioners as the king 
Hall appoint, as well all ſuch meney as all ſuch ſpecialties and bonds, by in- 
denture to be made between them: and if any ſuch perſen ſo deputed, heirs 
executors or adminiſtrators, ſhall conceal or imbexill any of the ſaid ſpecialties 
or bonds, and do not deliver them according to the tenor of this act; he ſhall 
Forfeit his Mee, and make Je and ranſom at the king's © ill. 26 H. 8. 
AE 
. Ad if any perſon ſhall enter into the ok on or meddle with the Penalty on 1.6; 
profits of his ſpiritual prometion before he hath paid or compounded os aforeſaid, pay ing Saf 
and be convic! thereof by preſentment veraitt confeſſion or witneſs, before the TE e 
ſaid lord chancellor or ſuch other as ſhall have authority by commiſſion to ci 
pound for the ſame; he ſhall be accepted and taken an intruder up2n the og” 5 
Poſſeſſion, and ſhall forfeit double value. 26 H. 8. c. 3.1. 5 
And in order to aſcertain the valuation, it was chadied by the ſaid Value how to 
- ſtatute of the 26 H. 8. c. 3. that the chancellor of England ſhould hade be aßcertaincd. 
power to direct into every dioceſe commiſſiuns in the inp s name under his 
great ſeal, as well to the archbiſ;op or biſhep as to ſuch other perſons as the 
king ſhould appoint, commanding them to examine and inquire of the tric 
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yearly values of all the manors lands tenements bereditamonts rents /ythes 1 1 


Vol. I. 4 D 5 N ferings 


Vear when to 


Firſt fruits and tenths, 


— ferings emoluments and all other profits as well ſpiritual as temporel, apper- 
taining to any ſuch benejice or promotion with a clauſe to be contained in every 


auch commilſi on, that. they ſhould deduct and allow theſe deductions following, 
aud none other that is to ſay, the rents reſolute to the chief lords, and all 


ther annual and perpetual rents and charges which any ſpiritual perſen is 
bound yearly to pay to any perſon or to give yearly in alis by reaſen of any 
foundation or erdinance, and all fees for flewards receivers bailiffs and 
auditors, and ſynods and proxies ; and with another clauſe to be contained in 
their commiſſicn, that they ſhould certify under their ſeals, at ſuch days as ſhould 


be limited by the Jad eommiſſons, as well the whole and entire value as the 


 aeduflions aforeſaid. ſ. 10, 11. 


And furthermore, all fees which any archbiſhop 27 00 or b vrelat of ; 


the church is bound yearly to pay to any chancellor, maſter of the rolls, juſtices, 
ſheriffs, or other officers, or miniſters of record, for temporal juſtice to be done 
or miniſtred within their dioceſe or furiſadiions, were to be deducted. by the 
 commiſſ oners in their valuation. 1. 30. 
10 whit do ., Abd. every archbiſhoprick biſhoprick and other benefice ond prometior 
ceſe to be above ſpecified, ſhall be ſeverally and diftinfly rated in the proper dicceſs 
rated. _ where they be, whereſoever their Pale Mons er Profits ſhall Paper to be. 
26 H. 8. c. 3. f. 12. th 
5. The year in which the firſt Fat ſhall be paid, ſhall begin and be gc- 


_ commence. counted immediately after the avoidance ; and the profis belonging to any arch. 
deaconry, deanry, prebend, parſonage, vicarage, or other ſpiritual froimotion, 
benefice, dignity, or office during the vacation (chaunteries only excepted) fbal 

0 to the ſucceſſor towards the payment thereof. 28 H. 8. c. 11. ſ. 3. 
Incumbent 6. By the 26 H. 8. c. 3. A perſon preſented or collated to a parſenars | 
dymzg. or vicarage not exceeding eight marks a year (that is, according to the valud- 


tion then to be made), was not to pay firſt fruits except he lived three Nears 
after his admiſſion , and in the compoſition there was to be a clauſe, that 5 


the incumbent died within three years, the obligation. ſhould be void. ſ. 27. 


And by the 1 El. c. 4. If an incumbet live to the end of balf a ve tor 
next after the avoidance, ſo as he hath received er without fraud might 2 


fully bade received the rents and profits of that half year, and before the end 


| of the next half year ſhall die or be lawfully evicted removed er put out by 
Jucement at common law without fraud; be tis heirs executors adminiftrators 
and ſureties ſpall be charged but only with a fourth part of the firſt fruits, 


any bond or ather matter to the contrary notwithſtanding. And if be live for 
one whole year next after ſuch avoidance, and before the end of half a year 
__ then next following ſhall die or be removed as aforeſaid ; be ſhall be charged 
but with half of the firſt fruits. 
and an half, and before the end of fix months then next following ſhall ſo die 
or be removed; he ſhall be charged but only with three paris of the firſt 
fruits. Aud. if be ſhall live to the end of two whole years, and not be laWw- 


fully evicted removed or put out as aforeſaid he ſhall pay the whale. 


{ 20; 4s 325 22: 
Within what 7. Ever) archbiſhop and biſhop all have four years allotecd bim, when 


chbiſh- 
ne he Hall compound fur the Jame, for the Paymeut ef bis firjt rates 70 


$:al} phy. 


And if he live to the end of one whole year 


3 | 2 ll 


-. 4M 
3 


_ 


Fir fruits and tenths 351 
ſhall: commence from the time of reſtitution of his temporalties ; and in every . 
hear be ſhall pay one fourth part; and if be die or be removed before the four 

years be expired, he ſhall be diſcharged of ſo much as did not become due or 

payable at or before the lime of his death or removal, in like manner as the 
heirs executors and adminiſtrators £ rector and vicars ſoall be diſcharged. 
GAG % l. 5 


8. Deans, archdeacons, prebendaries, and bt her dignitarits, hall compound Deans, arch- 


fer their firſt fruits in like manner as rectors and vicars; and in caſe of death <0 : 
or removal within the tine uſually allowed to rectors and vicars for payment ene 


of their firſt fruits, they ſpall be in the like condition, and have the Jane. be- ET 
Tit 2 as 1s ailiwed to reffors and vicars. G Ane 1. | | 


. And whereas by the 26 H. 8. c. 3. there was no proviſion for de- Tenths to be 


- duction of the tenths of that ſame year for which the Grit fruits were due deducted out 


to be paid, whereby there became a double charge; therefore by the 2 ae oY 
H.8.c.8. it is enacted as follows : viz. for reformation thereof, the ling 5 
Higbneſs, fer the entire and heariy love that bis grace beereth to the prelates 

and other incumbents coargeable to the payment of the tenth end firſt fruits, 
of bis excellent goodneſs is pleoſed and contented that it be enafted ; that at the 
7 compre tion, allgwance and deduction fall! be made of the tenth part cut of 

ive firſt Fruils, tobi tenth fhail be paid. to the King for that Jo # year. 
| 4. 1, 2, 3. 


10. And all gre ants wade to the univerſi, ties or any college o or - ball therein, Grants of ex- 
aud to the. colleges of Eaton and Miucheſter, by any kings of this realin or by emption from 


att of parliament, 5725 the diſchar ge cf firſt ſruits ana. tenths, TOO. remain in elt kus and-.” 


El. tenths to 
force. 1 El. c. 4. f. 34. e 


11. By the 1 El, 64.4 icarages not exceeding the yearly value of roZ af- What livings 
ter the rate aud value upon the records and books of the rates end values for are exempied 
the firſt fruits and tenths remaining in the exchequer (accor ding to the valua- from frit 


tion made in the 26 H. 8.); and parſonages 0 enccedis 15 the Ne yea: ily value ae pri 1 
| ing to - 
lution in the 


of ten Marks, - ſhall be diſcharged of firſt fruits. ſ. 29. 
And the h why vicarages not exceeding rol. 00 be fred of king's books, 
his charge, and parſonages of ten marks ſhould pay; was, becauſe the 
vicarages in times of popery, and when the valuation was taken, had a 

great income by voluntary offerings, which falling to little or nothing up- 

on the diſſolution of monaſteries, "this favour Was afforded them in "their 


firſt fruits. Degge p. 2. c. 15. | 
12. And by the 5 An. c. 24. All 1 ical benefices 1 cure of fouls, What fit 
not exceeding the clear yearly value of 5ol by the improved valuation of the are exempted 
ſame, ſhall be diſcharged for ever from the firſe fruits and tenths, ſ. 1. 


cording, to 


_ tobercof were granted away by any of her majeſty's predeceſſors in perpetuity. tir clear 


ſ. 3. That is to ſay, it ſhall not diſcharge them of ſuch tcaths, but if yearly value. 


ſuch livings do not exceed the ſaid clear yearly value of 501 by the ſaid _ 
improved valuation, they ſhall be diſcharged for ever from firſt frets 
An. C. 27-14. 

Alſo this ſhall not diminiſh any ma ſum 1 Penſion or annuity eros 
before. granted to any pe ion, bod) politick or corporate, and cb. upon the 


LES: Jaid 


from ürſt fruits 


But his ſhall not diſcharge any benefices with cure of ſeals, tbe tenths nd tente ae 
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attend there. 
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ſaid revenues of frſt fruits and tenths or an y part thereof; but in caſe it 2 | 
jo kappen, that by diſcharging ſuch ſmall Wenge, the firſt Fun and tenths 
which ſhall hereafter be collected in any dioceſe or dioceſes ſhall not be ſufficient 
0 pay ſuch annual ſums as they now flend charged with, hem the whole reve- 
mes of the firſt fruits and teliths throughout the kingdom fhall be 1 to. 
male 725 ſuch deficiency, during. the continnance of ſuch grants. | An, 
. 3 is gs 
. And 701 aſcertaining the ſaicl clear yearly value, the biſhops of ever "y 
dioceſe or guardians of the ſpiritualties (ſed? vacante), and the ordinaries of 
Peculiars and places of exempt juriſdiclion, were required by the ſaid aff of | 
5 9 24. as well by the oaths of witneſſes, as by other latoful means, to in 
form themſelves of the clear improved yearly value of every benefice with cure cf 
ſculs within their reſpective juriſdiclions, the clear improved yearly value wheres f 
did not then exceed 501, and were to certify the ſane e 1nder hand and LEAs n. 
to the exchequer , which certificate being made and filed in the ſaid chr, wes 
IY 67871 s to aſcertain the clear yearly value cf ſuch benefices to be diſcharged. ſ. 2. 


; Chapel in 135 13. Alſo the dean and canons of the free chapel of St. George Within the 
MWindſor ex- caſtle of Windſer, and all the Pallet. Ons thereof, ſpall. be dijebarged of tei ls 


em pted from 


grſt fruits and © and Arft fruits. I El. C. 4 4. J. 35. 


tenth. © 14. Alſo, nothing herein ſhall charge any hoſpital or the pale ens th re 


Hoſpitals ard employed for the relief of poor people, on any ſchool or the poſſeſſions or rer 


ſchools ex- mues thereof, with the payment of tenths or firſt fruits. 1 El. c. 4. ſ. 40. 


empted from 15, By the 26 H. 8. c. 17. Farmers and leſſees of any maners, lordſei pr, | 
firit fruits and 


4 lands, parſonages, vicarages, portions of tithes, or other profits or com odities 
belonging lo any archbiſhop biſhop: or other prelate or fpiritual perſon, or bini 


T.effor to pay tual body corporate or politick, ſhall be diſcharged of firft fruits and len 


&rit fruits and but the leſſors and owners ſhall pay the ſame. 


tenths, and 


not the leſſee, 16. There ſha!l be one collector or receiver of the perpetual - yearly tenths, 


Colletor of Who ſpall be nominated and appuinged by be king ; by letters s patents under the 


the tenths. great ſeal. 3 G. c. 10. ET >: 
WE. immediately after fuch nomination an ad -ppointment, and befire hs takes 
pon him the execution of his office, he ſha! take his corporal oath for thz 
due and faithful execution of his ſaid office, before ſeven or more of the g. 
vernors of the bounly of queen Anne for the augmentation of pad living (as 
is hereafter mentioned) in à general ccurt. id. 
And he ſpall likewiſe give ſecurity do the ſaid corporation or 19 ſuch F 
fon or perſons as they in their general court ſhall appoint, for his true and 25 . 
 _ necounting for and payment of all and eve 5 ſum and ſums of money which He 
Pall receive by virtue of his ſaid «ffice, and fer the due and f. 1thful execution 
and diſcharge of his ſaid office, as the,governors at a general court at any ti! 


before his taking upon Pim the execution of his office ſhall order and di- 
ref: id. 


Where beſhall 17. And he hall keep bis. office. in ſome convenient place 1 l London o 
 keephis office, Weſiminſter; and ſha!l give attendance for receipt of the tenths, at ſuch time; 


and when to ,; rhe ſaid governors in their court ſhall direct, between Dec. 25. and Ab. 


30. yearly : f which times and place, due notice ſpall be given by the gover- 


nors in the gazette yearly one Week at leaſt before Dec. 25. whereof every poi 
5 for. 


Firſt fruits and tenths. 


fon concerned 2 be obliged to take notice, without any further notice 5 way 

of ſummons demand or otherwiſe. 3 G. c. 10. ſ. 2. 

18. By the 26 H. 8. c. 3. The ſaid tenths are 70 become due year ly al the Times of pay» 

feaſt of the ranks of our lord god. ſ. 9. ment of the 
And by the 3 G. c. 10. If any Pr charged with the payment! of tenthg ems. 

2 til not pay or 1 5 tender the ſame yearly before the laſt day of April face 

_ ceeding the feaſt of the nativity whereon the ſame ſhall become due; then upon 

certificate thereof made by the collector or receiver, on or befcre the frft day 

of June following, be frall be allowed upon his account all ſuch ſums as any 

perſons againſt whom ſuch certificates ſhall be made fhculd or ought to hade 

paid. And in every ſuch caſe, the treaſurer chanceller and barons of the ex- 

chequer ſnall iſſue upon every ſuch certificate ſuch proceſs as to them all ſeem 


Proper and reaſonable, againſt every ſuch perſon againſt whom ſuch certificate 

hall be made his executors or adminiſtrators, whereby the ſame may be truly le- 

vied and paid 10 the ſaid collector or receiver. And every ſum ſo levied and 
Paid the collettor or reciver ſpall W to eee and charge dime, Here. 

with in his next account. ſ. 3. 55 

19. By the 26 H. 8. c. 3. and 2 & 3 Ed. 6. c. 20. perſons making de- beende on 
fault in payment were to be deprived of their benefice ; and the reaſon non par men. 
of this ſevere penalty was, becauſe upon the reformation many . W e 
ferupled and denied to pay theſe tenths to the king, being (as they ſup 

poſed) a duty properly due to the pope. Degge p. 2. „„ 
| But now by the 3 G. c. 10. Perſons EY default of e, 5200 fi 

Feit as alle value of the 8 „ | 

20. By the 2611. 8. c. 3. the biſhops were charged to collect the Tenths a 

tenths, and upon their cane into the excheq der of non-payment by charge vpc EO 
any incumbent, proceſs was to be ijjued out of the ſaid court againſt ſu V Executors, a | 
incumbent, bis executors and adminiſtratcrs : Of. for inſufficiency. of thei ante 


7 and "age 5 


againſt the ſucceſſors of ſuch incumdbent: whereby 7s king might be irily an- 
feerea ang paid. . 18. 
And by the 27 H. 8. c. 8. In caſte where the ſucceſſer gal be chai geable 
70 the payment of tenths unpaid in the time or life of his pr edeceſſor, he may 
diſtrain ſuch goods of bis predeceſſor es ſhall 1 upon the preinifjes, and retaiis 
the ſame till the predeceſſor if be be alive, and if be be dead till his extcatcrs 
or adminiſtrators ſhall pay the ſame, and if the fame ſhall not be Paid in 
twelve days, then he may cauſe the goods to be praiſed by two or three indiffe- 
rent perſons to be ſworn for the ſame; aud according to the ſame appraiſins 
may ſell ſo much thereof as ſvall Pay tne ſame and alſo the reaſenable cots 
that ſball be ſpent by the occafion of diſtraining and appraiſing the ſame z and 
if no ſuch dijireſs can be found, then ſuch predeceſſor if he be alive, and if he 
be dead bis executcrs or adminiſtratirs may be compelled to the payment there= _ 
ic by bill in bens, or by action or mou of debt at the common law, 


573 


Bur by the g G. c. 10. the biſhops are diſcharged 7 the f 1 co llec- | =: 
tion; nevertheleſs all former ſtatutes for the impoſe ing charging aſjeſing and | | 27 
lewvying and the true anſwering and payment of the firſt fruits WT tenths. © 


not altered by the Jai ſtatute of the 3 G. all continue in force. 1. 4 
A 2 21. And 


$74 Firſt fentts and tenths.” 


Cafe of tenths 21. And by the 7 Ed. 6. c. 4. If any promotion ſpiritual ſhould chance 


3 to be or remain in ſuch ſort verry that no incumbent could be conveni- 
85 ently provided, the biſhops were to certify the ſame ſpecially : in which 
caſe it is enacted, that zbe king may levy and take all the glebe lands tithes 


iffues vr 12 ofits of ſuch benefice, n he be "PO: the whole HT Ravager of the 
fen. l. . 


Members of 2 . 15 cab bedral churcbes and colleges, | every diſtin head and member ſhall 
cathed:tal; and 7 


: Py according to bis CWN . aeg, aud not for any others. 26 14. 8. 
colleges to pay 8 1 
0 * 255 2 


rarcte. 23. The collector 2 give acquittances andy his hand to \ the perſons Pay- 
Colle&or W ing he ſame, which jhall be a ſufficient diſcharge ; for every of which ac- 
ro quittances ſhall be paid the ſum of d and no more. 3 G. c. 10. 1. 2. 
To piy he. 24+ And he ſhall pay the fame yearly into the e e. or on the 


tenths into the loft day of May. 7 Ed. 6. c. 4. 3 G. C. 10. 


exchequer, 26; And. ſuch collefor and receiver, bis lands _ tenements, h ll fond 
His eſtate cha- ged for the true payment” of ſuch Sums as He ſhall receive. 


34 & 35 
chargeable. -H: 8. C. 2. 22EL C. 4. 1 C. 7. 7 EL 3 3. . 
Paſirg his 26. And no officer of the exchequer ſhall take of ary fuch colleffor or e 
accounts. ceiver any reward for making his account or quietus eſt in the exc hequer; un 


pain of for feiting bis office, and mating me at the Fre D will, 26 8 
1. 20. n to „„ = 


IV; Fir 7 Ho and rentbs atpropriated_ to the aug mentation of [mail 
Rang. 


Power 0 en, 3+ BY the 2 & 3 "A: c. 11. 17 ſhall be pk for. the cueen, by ber let- 
Plich a corpo- 1075 ; patents under the great ſeal, to incorporate ſuch perſons as ſhe ſhall there- 
vation, ard in nominale er appoint, to be one body politick and corporate, 40 have a common. 
ſettle thereon ſeal and perpetual ſucceſſion , and alſo at ber majeſty*s will and pleaſure, by 
: urging 5 the ſame or any other letters patents, to grant limit or ſettle to or upon the 
aid corporation and their ſucceſſors for ever, all the revenue of firſt fruits 
and yeorly perpetual tenths of «ll dignities offices benefices and promotions ſpi- 
ritual, to be applied and diſpeſed of for the augmentation of the maintenance 
of ſuch parſons vicars curates and miniſters officiating in any church cr chapel 
_ where the liturgy and rites of the church of England as now by law eſtabliſhed 
fail be uſed and obſerved with ſuch lawful powers authorities directions li- 
mitations and appointments, and under ſuch rules and refirietions, and in | furs 
manner and form as ſhall be therein expreſſed. ſ. 1. 
But this ſhall not affect any grant exchange alienation or incumbrance here- 
 tefore made of or upon the ſaid revenues of firſt fruits and tenths, but the 
fame, during the continuance of ſuch grant exchange alienation or incumbrance, 
ſhall remain in ſuch force as if this att had not been made. ſ. 


Power de kene ©! And by the ſaid ſtatute of the 2 & 3 An. c. 11. Every perſon having - Sj 


benefactions In his cnn right any tale or intereſt in poſſeſſion reverſion or contingency i! 


on the fad any lands, or property in any goods, ſhall have power by deed inrolled in 2 
corporation. anner and within ſuch time as is direkted by ibe 27 H. 8. c. 16. for inroll- 


ment * bargains and ſales z or by his laſt will or teſtament in writing, 10 
5 give 


Firſt fruits and tenths. 5 


give and grant lo and weſt in the ſaid corporation and their ſucceſſers all. 
| fuch his eſtate intereſt or properly, cr any part thereof, lowards the augen. 
lation of the maintenance of ſuch minijlers as aforeſaid efficiating in ſuch 
church er chapel where tbe liturgy and rites of the ſaid church ſhall be fo 
uſed or obſerved as aforeſaid, and having no ſettled competent proviſion be- 
| longing lo the ſame; and to be fer that purpoſe applied, according to the 
direction of the ſaid benefactor by ſuch deed or will; and in default of ſuch di- 
refion, in fuch manner as by her majeſty's Jetters patents ſoull be appointed 
as aforeſaid. And ſuch corperation and their ſucceſſors Hall have full capaci- | 
_ ty and ability to purchaſe receive take hold and enjoy for the pur poſes 4. 
faia, as well from ſuch perſons as ſhall be jo arts diſpoſed to give 4% 
fame, as from all other perſons as ſhall be willing to ſell or aliene to the 15 
corporation any manors lands tenements goods or chattels, without any licence 
or writ of ad quod aamnum: ; the ſtatute of mortmain, er any other j{alu': 
law notwithſtanding, —— But this not to enable any per ſon 2ithin ag | 
non: ſune memory, or woman covert ( without lbeir Duſvands 7 make o a 5 0 
alienation. 1.4, 3. 

But by the 9 G. 2. c. 3 Kirin and Site Jun. 24. 1736, Wares. 
lands tenements Tents advowſons or other hereditaments corpereal a erf, 
nor any ſum of money goeds chattels ſlucks in the publick funds jt wes, Fer: 
money er any «ther perſonal eſtate, to be laid cut or arſpoſed in 2 e 
of any lands tenements or hereditaments, ſball be given granted < W limiſled 

releaſed transferred affigned or appointed or any ways conveyed or ſettied to or 
upon any perſon body politick or corporate or otherwiſe, for any eſtale or inte- i 
ret whatſoever, or any ways charged cr incumbred by any perſon, in truſt er SY BED 
for the benefit of any charitable uſes; unleſs ſuch gift conveyance appointment. 
or ſelilement of ſuch lands tenements er bereditaments ſums of money or 1 ſ9- 
nal eſtate (other than ſtocks in the publick funds) be and be mage by decd in- 
_ dented ſealed and delivered in the preſence of two or more credible witneſſes, 
tevelye kalendar months at leaſt befcre the death of ſuch donor or grantor, and 
"be inrolled in 92 chancery within fix kalendar months next after the execution 
thereof, and uniejs ſuch flocks be transferred in the publick books uſually kept 
or the transfer of ſtocks, fix kalendar months at leaſi before the death of ſuch 
donor or grantor ; and unleſs the ſame be made to take effect in poſſeſſion fer 
_ the charitabie uſe intended, immediately from the making thereof, and be with- 
ou any power of revocation reſervation truſt condition limitation clauſe or 
agreement whatſoever, for the benefit of the donor or grantor or of any get on 
claiming under bim. ſ. 1. 
3. In purſuance whereof, the queen W letters patents, bearing date Nov. Letters pa- 
3. in the third year of her reign, incorporated the archbiſhops, biſhops, ds of incor· bo 
deans, ſpeaker of the houſe of commons, maſter of the rolls, privy © ks 1 1 
counſellors, lieutenants and cu/todes e e of the counties, the judges, 3 . 
the queen's ſerſeants at law, attorney and ſollicitor general, ieee, . 1 
neral, chancellors and vicechancellors of the two univerlities, mayor and | | ; 
aldermen of London, and mayors of the reſpective cities, for the time | 
being, according to the purport of the ſaid ſtature (unto whom, by a2 | - 1 


ſupplemental charter bearing date N Lar. f. in che 12th year of her majeity's 
reign, 


oh 
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da eign, were added, the officers of the board of green cloth, the queen's 
counke learned in the law, and the four clerks of the privy council) to 


be a body corporate, by the name of the governors of the bounty of que: 
Anne, for the augmentation of the maintenance of the poor clergy : And F voy 


by granted to them the faid revenue of the firſt fruits and tenths for the 


purpoſes aforeſaid, under the rules and directions to be eſtabliſhed purſu- 


ant to the ſaid letters patent, together with theſe following directions; 
that is to ſay, That they ſhall keep four general courts at leaſt in every 


year, at ſome convenient place within London or Weſtminſter (notice 
being in that behalf firſt given in the gazette, or otherwiſe, 
before) : the faid courts to be 3 in the months of March, June, Septen. 


| 14 days 


ber, and December: That the ſaid governors or ſo many of them as ſhall 
aſſemble, not leſs than ſeven in number at any one meeting (whereof, by 


the aforeſaid ſupplemental charter, a privy counſellor, bi ſhop, judge, or 


one of the queen's council, to be one) ſhall be a general court, and dill 
patch buſineſs by majority of votes: With Homer to appoint e 


Tor the eaſier diſpatch of buſineſs. 


And to draw up rules and orders for the batacy 1 * go vernment of 


the ſaid corporation and members thereof; and the receiving, accounting 
kor, and managing the ſaid revenues; and for diſpoſing of the fame, and 


of ſuch other gitts and benevolences as ſhall be given to them for tl the 


purpoſes aforeſaid : which being approved altered or amended by the 
crown, and fo ſignified under the great ſeal, to be the rules whereby the 
governors ſhall manage the ſaid revenue, and ſuch other gifts and bene- 


volences whereof the donors hall not particularly direct the applica- 
tion. 


And that they mall ſen he of the true yeatly value of the 


maintenance of every ſuch parſon vicar curate and miniſter officiating in 
any ſuch church or chapel as aforeſaid, for whom a maintenance of "the 


yearly value of 80l is not ſufficiently provided ; and the diſtances of ſuch 


Churches and chapels from London; and which of them are in towns 
corporate or market towns, and which not; and how they are ſupplied 


with preaching muniſters ; 5 and where the incumbents have more than one 
living. 


And that they ſhall have a ſevernry ind ene and fark inferior of 


cers ſubſtitutes and ſervants as they ſhall think fit; to be choſen by a ma- 
7 Jority of votes at a general court, and to continue during the pleaſure of 


the ſaid governors : The ſecretary and treaſurer to be firſt ſworn at a ge. 


neral court for the due and faithful execution of their offices; and the 


treaſurer to give ſecurity for his faithful nie for the monies e 
ſhall receive by virtue of the ſaid office. 


And with power to admit into their ſaid corporation all fach perſons 


ho ſhall be ptouſly diſpoſed to contribute towards ſuch augmentation as 
the ſaid governors in a general court ſhall think fit. 


And that they ſhall cauſe to be entred in a book to be kept for that 


Putpaſe. the names of all che contributors with their ſeveral contribu- 


tions: 5 
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tions; to the end a perpetual memorial may be had thereof, and whereby 
the Th DAR may be charged with the more certainty in his account. 

And by the 1 G. ſt. 2. C. 10. The courts and committees of the 2 '/ 
_ governors ſhall have power to adminiſter an oath to ſuch perſens as Gall give 
them information or be examined concerning any thing r. elating 70 the e CXECH! Hon 5 


af their truſt. 1. 19. 


ig And in purſuance of the ſaid letters Patents, the following x rules and Ry les dad or 
orders have been eſtabliſhed : viz. ders made in 


(1) That the augmentations to be made by the ſaid corporation ſhall purſuance of 
be by the way of purchaſe, and not by the way of penſion. the {aid leere 
(2) That the ſtated ſum to be allowed to each cure which. ſhall ben 
augmented be 2001 to be inveſted in a purch a at che h of the 
. | 
(3) That as 5 ſoon as all the cures not exceeding 101 per anmum, which 
are 125 qualified, ſhall have received our bounty of 2001; the governors 
ſhall then proceed to augment thoſe cures that do not exceed 29] per 
annum; and ſhall augment no other till thoſe have all received our r bounty 
of 2001: : EXCEPE.:in "the caſes, and according to the limitations hereafter 
named. And that from and after ſuch time as all the cures not ex- 
5 ceeding 101 a year, which are fitly qualiticd, inall have received our 
bounty of 2001; the like rules, orders, and directions ſhall be from 
thenceforth by th e governors obſerved and kept, in relation to cures not 
exceeding 201 a year, as are now in force, and ought to be by them ob- 
ſerved and kept, in relation to cures not excceding 10 a year. 
(4) That in order to encourage benefactions from others, and thereby 
the ſooner to compleat the good intended by our bounty; the governors 
may give the ſum of 2001 to cures not exceeding, 451 a year, where any 
8 perſons will give the fame or a greater tum, or the value thereof, in 
lands, tithes, or rent charges. 
() That the governors hall every year, Sedo Chrit tmaſ 1 E Aller, 
cauſe the account of what money they have to diſtribute that year to b 
_ audited 3 and when they know the ſum, publick notice ſhall be given in 
the gazette or ſuch other way as ſhall be judged proper, that the ey have 
ſuch a ſum to diſtribute in ſo many ſha ares, and that they will be ready to 
apply thoſe ſhares to ſuch cures as want the ſame and are by the rules of 
the corporation qualified to receive them, where any perſons will add 
the like or greater ſum to it or tlie value 1 in lands or . for any ſuch 
particular cure. 


(6) That if ſeveral beneftrtbrr offer chemſclves, che governors ſhall 
firſt comply with thoſe that offer moſt. | 
(7) Where tae ſums offered by other 8 are equa ny the £:0- 
vernors ſhall always prefer the poorer living. | 
(8) Where the cures to be augmented are of poor value, and the 
e dien offered by others are equal; there they ſhall be preferred, 
that firſt Offer: 
(9) Provided nevertheleſs, that the preference ſhall be ſo far given to 


cures not exceeding 201 a year; that the governors ſhall not apply above 
„ - | 4 E. one 


. 
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one chird part of the money they have to diſtribute that year, to cures 
exceeding that value. 


(10) Where the governors have expected till Michaelmaſs what bene- 


factors will offer themſelves, then no more propoſals ſhall be received for 


that year; but if any money remain after that to be diſpoſed of, in the 


_ firſt place two or more of the cures in the gift of the crown, not exceed 
ing 101 a year, ſhall be choſen by lot, to be augmented preferably to all 
others: the preciſe number of theſe to be ſettled by a general court, 
when an exact liſt of them ſhall be brought in to the governors. 


(11) As for what ſhall remain of the money to be diſpoſed of after | 


| that, a liſt ſhall be taken of all the cures in the church of England not 


exceeding 101 a year; and fo many of them be choſen by 1905 2s chere 5 
hall remain ſums of 2001 for their augmentation. 


(12) Provided, that when all the cures not exceeding 201 a year, 
which are fitly qualified, ſhall be fo augmented ; the governors ſhall then 
proceed to augment thoſe of greater value, according to fuch rules, as 
ſhall at any time hereafter be propoſed by them, and approved by Ws, 


our heirs or ſucceſi lors, under our or their ſign manual. 


(13) That all charitable gifts, in real or perſonal eſtates, made to the 


corporation, ſhall be ſtrictly applied according to the particular direction 


O 


of the donor or donors thereof, where the donor ſhall give particular di- 

rection for the diſpoſition thereof: and where the gift ſhall be generally 
to the corporation, without any ſuch particular direction, the ſame ſhail 
6 applied as the reſt of the fund or ſtock of the bepenen is to be 


applied. 
(14) That a hook ſhall be kept, herd hall be entred all the ſub- 


ſcriptions, contributions, gifts, devices or appointments, made or given, 


of any monies, or of any real or perſonal eſtate whatſoever, to the charity 
mentioned in the charter, and the names of the donors thereof, with the. 


particulars of the matters ſo given; the {ame book. to be kepe by the 


ſecretary of the corporation. 


(15) That a memorial of the benefactions * augmentations made to 


cach cure ſhall, at the charge of the corporation, be ſet up in writing on 


a ſtone to be fixed in the church of the cure fo to be Increaſed ; 3 there to 
remain in perpetual memory thereof. 
(16) When the treaſurer ſhall have received any ſum of money for the 
uſe of the corporation; he ſhall, at the next general court to be holden | 
after ſuch receipt, lay an account thereof before the governors : who may 
order and direct the ſame to be placed out, for the improvement thereot, 
upon ſome publick fund or other ſecurity, till they have an opportunity 


of laying it out in proper purchaſes, for the augmentation of cures. 


(17) That the treaſurer do account annually before ſuch a committee 


of the governors, as ſhall be appointed by a general court of the faid 


corporation; who fhall audit and ſtate the ſame : and the ſaid account 
fhall be entred in a book to be kept for that purpoſe, and ſhall be laid 
before the next general court after ſuch Rating ; 1 the ſame to be there re- 


examined and determined. 


(18) The 
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(18) The 3 whoſe cures ſhall be augmented, ſhall pay no manner 
i 07 fee or gratification to any of the officers or ſervants of this corporation. 

And by the 1 G. ſt. 2. c. 10. it is enacted, that all ſuch rules and 
orders as ſhall from time to time be by the governors agreed upon prepared 

and propoſed to the king, according to the true intent of the ſaid letters patent, 
and by him approved under his ſign manual, ſhall be as N as f 40 were 

Re eftabliſhed under the great ſeal. ſ. 3. 
J. By the 5 An. c. 24. All benefices, with cure of fouls, not excecd- Asen 
ing the clear improved yearly value of 50l. (as hath been ſaid) are diſ- o_ eee 
charged from firſt fruits and tenths; and the biſhops and guardians of be neee 
the ſpiritualties ſede vacante were to inform themſelves of the values of © 

all ſuch benefice-. 
And by the 1 G. ſt. 2. c. 10. The biſhops * every 45 08 and the guar- 
dians of the ſpiritualties ſede vacante, are impewered and required from 

lime to time as they ſball ſee occaſion, as well by the oath of two or more wit- 

neſſes (which they or others commiſſioned by them under their hands and ſeals 

"ave impowered to adminiſter) as by all other lawful ways and means, to in- 
Form themſelves of the clear improved yearly value of every benefice with cure of, 
fouls, living, and curacy within their ſeveral dioceſes, or within any peculiars 

or places of exempt juriſdiction within the limits of their reſpective dioceſes, 

or adjoining and contiguous thereunto, altho the ſame be exempt from the 
Juriſdiction of any biſhop in other caſes, and how ſuch yearly values ariſe, with 

be other circumſtances thereof; and the ſame, or ſuch of them whereof they 

ſhall have fully informed themſebves, from time to time, with all convenient ED. 
| ſpeed to certify under their hands and feals, or feats of their reſpeftive n, 2 : 
lo the governors of the bounty. 1, 1. Tn. 
Provided, that where by certificates nw into the exchequer by the 

5 An. c. 24. the yearly value of any livings not exceeding the clear yearly 

value of 501 are particularly and duly expreſſed and ſpecified, ſuch certificates 
ſhall aſcertain the yearly value of ſuch livings in order to their being aug- 

mented , and no new or different valuation thereof ſhall be returned to L120 

faid governors by this act. ſ. 2. 

6. A agreements with Benefactors, 70175 the conſent and approbation of Agreement 
the governors, touching the patronage or right of preſentation or nomination With 38 
to ſuch augmented cure, made for the benefit of ſuch benefafter his heirs or IE zag 
| ſucceſſors, by the king under his ſign manual, or by any bodies politick or 

corporate, or by any perſon of the age of twenty one years having an eſtate of 

inheritance in fee ſimple or fee tail in his own right or in the right of his 
church or of his wife or jointly with his wife made before coverture or after, 

or having an eſtate for life or for years determinable upon his own life with = 
remainder in fee ſimple or fee tail to any ilſue of bis own body, in ſuch Pa- 4. 2054 
tronage or right of preſentation or nomination in poſſeſſion reverſion or remain. — 
der, ſhall be good and elfectual in the law; and the advowſon patronage and 5 7 
Tight of preſentation and nomination 10 ſuch augmented churches and chapels _ 8 "ml 
ſhalt be veſted in ſuch beneſaclors their heirs and ſucceſſors, or the ſaid bodies | f 
politick and corporate and their ſucceſſors, or the ſaid reſpedive perſons as 
Wee as nd as 77 the ſame had been granted by the king under his 
4E 2 great 


b 8 
2 
* — — 
FG 


| — 
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great: ſeal, and as if ſuch boates politic or corporate had been free from 
any reſtraint, and as if ſuch other perſons ſo agreeing had been ſole ſeized in 
their own right of ſuch advow/on patronage right of preſentation and nomi- 
nation in fee ſimple, and had granted the ſame to ſuch benefafors their heirs 
and ſucceſſors eſpecbiveq ee to 25 ee . fi. e. 10. 


And the agreements of guardians on the bebalf of infants or idiots, 2 


Ve as effectual as if the ſaid infants or idiots had been of full age and ” ſound ” 


mind, and had themſelves entred into ſuch agreements. I. 9 


but in caſe of ſuch agreement by any parſon or vicar, the ſame Hall be 
with the conſent and approvation of his patron and ordinary. 1. 10. 


And in caſe of ſuch agreement made by any perſon ſeized in right of his 
wife, the wife ſhall be & Perl; to the agreement, and Na and execute the 


- 1. 11. 
And ſuch agr cements. ith zenefactors /o mt as afcreſaid, foal! be as 


 effeftual for the ſupplying cures vacant at the time of ſuch augmentation ma de 


or propoſed, as for the advowſon or nomination to future vacancies. ſ. 12. 


Agreement 7. And where it ſhall fall to the lot of any donative, curacy, er chepelry 
wich Ee to receive an augmentation, according to the rules eſtabliſped or to be eſtabliſhed 
and others for 


d 
Fey 2 treat and agree with the patron of any donative, impropriator of any rectory 


it ſpall be lawful for the governors, before they make the augmentation, 10 


mentation by impropriated without endowment of any vicarage, or parſon or vicar of any 


lot, mother church, for a perpetual yearly or other payment or allowance to the 


miniſter or curate of ſuch augmenied donative curacy or chapelry and bis ſuc- 


cefſors, and for charging with and ſubjetting the impropriate rectory or the 
mol her church or vicarage thereunto, in ſuch manner and with ſuch remedics 


as ſhall be thought fit : And ſuch agreements made with the king under bi 

* manual, or with any bodies politick or corporate, or any other perſon 
having any eſtate or intereſt in poſſeſſion reverſion or remainder in any ſach 
f refory in bis own right or in the right of bis church or of bis Wie, 


r <with the guardian of any perſon havins ſuch eftate or intereſt, or with _ 


ps parſon or vicar of any mother church, all be as effettual with reſpect 15 
euch charges, as agreements made with ihe king or with the ſame perſons or 


bodies politick or corporate touching the patronage or right of preſentation vr 
nomination. And if fuch impropriator other than the king, and ſuch parſon 


or vicar, will not or ſhall not make ſuch agreement with the ſaid governers ; 
the ſaid governors may refuſe ſuch augmentation, and apply the money ariſing 
from the bounty which ought to have been employed therein, for e 

_ ſome other cure according to. the rules then in force. 1. 16. | 
Comtity of 8. And whereas the augmentation is intended for the maintenance, not only 
miniſters for of parſens and vicars, but alſo of» curates, and other miniſters officiatins fit 


receiving the churches or chapels ; therefore, for the preventing of all doubts touching the 
Capacity of ſuch miniſters who are to receive the benefit f ſuch augmentation, 


it is enacted, that when any part or portion of the firſt fruits or tenths jhall 


be aunuaily or otherwiſe applied or diſpoſed of towards the maintenance of any 


miniſter officiating in any church or chapel as aforeſaid, ſuch part or portion 
0 from henceforth for ever be in like manner continued to the miniſier from 
tim? 
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ime to time 6 afſciating in the ſame church or chapel « and every fuch meier 5 
whether parſon vicar carate or other miniſter for the lime being, ſo officiating 
in fuch church or chapel, ſball enjoy the ſame fer ever. 5 An. c. 24 ſ. 4. || 

. And to the end that churches and chapels may at all times be ca- Augwentstios 2" el 


pable of receiving augmentations; if the governors ſhall, I cy deed or of be refices | | | | } 
 mmftrument in writing under their common ſeal, allot or apply to any church op en: 


"CD {4 
chapel any lands tithes or bereditaments oriſing from the ſaid buwnity or Ro. ow ö | 
private contribution or benefactica, and fhall declare that the {ame fall ble -. an 
for ever ann:xed to ſuch church er chapel ; then ſuch lands tithes and heredi- © rn Cole 'Þ 0 
 taments ſhall from thenceferihb be held and enjcyed, and go in ſucceſſion with oo a fr ki, — 
fuch church and chapel for ever: And ſuch augmentation ſo made ſpall be | 
good and effectual to all intenls . pin poſes, whether ſuch church e chepe! 
or which ſuch augmentation is intended be then full er vacant of an incumbent 
or miniſter ; provided ſuch deed or inſtrument be inrolled in the chancery, Within 
fox months after the day of the date thereof. 1 G. ſt. 2. c. 10. ſ. 117. 
10. And all churches curacies or chapels which ſhall be augmented ly the Henefice 2ug- 
gavernors of the bounty, ſhall be from the time of ſuch augmentation perpetual mented ſhall 
cures and benefices ; and the miniſters duly neminated and licenſed thereunto, be perpetual 
and their ſucceſſors reſpectively, ſhall be in law bodies politick and corporate, ers 
and ſhall have perpetual ſucceſſion by ſuch name and names as in the grant of 
ſuch augmentation ſhall be mentioned, and. ſhall have'a legal capacity, ant 
be enabled to take in perpetuity to them and their ſucceſſors all ſuch lands tene- 
ments tithes and hereditaments as ſhall be granted unto or purchaſed for them. 
reſpetiively by the ſaid governors, or other perſons contributing with the ſaid 
governors as benefatlors. And the impropriators or pairuns of any augmented 
churches or donatives for the lime being and their heirs, and the reftcrs and 
wicars of the mother churches <obereto any ſuch augmented curacy er chapel 
_ doth appertain and their ſucceſſors, ſhall be utterly exchided from having en. 
receiving direttly or indirectly any profit or benefit } y ſuch æugmentalien, and 
ſhall pay and allow to the miniſters officiating in any ſuch augmented church 
and chopel reſpeetively ſuch annual and other penſicns ſalaries and allewances 
which by ancient cuſtom or otherwiſe of right and net of bounty ought to be by 
them reſpectively paid and allowed, and which they might by due courſe of: 
law before the making of this aft have been compe ed to pay or allem, and 
ſuch other yearly ſum or allowance as fall be axreed uten ( if any fool be) 
between the ſaid governors and ſuch palron or imprept jalor upon making the 
GUgIENtallch ; and the ſame ſhall be perſefily veſted in the miniſters officiating 
in ſuch augmented urch, or  chepel 22 au Heir duceefters, Cs 
Rene ror tx 1 
Provided, that no ſuch rector or vicar of ſuch mother church, er any other” 1 1 
eccleſiaſtical perſon, having cure of ſculs within the pariſh or place where ſuch. | 1 8 
augmented church or quel ſhall be fi bude, jhall hereby be devefied or 4.0 
churged from the ſame; but the cure of ſouls, with ell other parochial rites 
ond duties (ſuch aligmentatien aud allowances to the augmented church , 


chapel as afor ejard only excepted) fall remain in the ſame tale plight eng. 
manner as N cre the making 4 Wis act. 4. 3 
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1. And. 
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And lapſe 11. And if ſuch augmented cures be ſuffered to remain void for fix 
| thereof may months, without a nomination within that time of a fit perſon to ſerve the 


incur, | fame (by the perſon having right of nomination) to be licenſed for that pur- 
ET poſe; the ſame ſhall lapſe to the biſhop or other ordinary, and from him to 
the metropolitan, and from the metropolitan to the crown, according to the 

_ courſe of law uſed in caſes of preſentative livings : and the right of nomination 


to ſuch augmented cure may be granted or recovered, and the incumbency 


thereof ſhall ceaſe and be determined, in like manner as in a vicarage Ppreſen- 
222 Eg JS ol 5 . 
Provided, that if the perſon intitled to nominate in ſuch augmented cure 


ſhall ſuffer lapſe to incur, but ſhall nominate before advantage taken thereof ;, 
uch nomination ſhall be as effectual as if made within fix months, altho* ſo 


much time be elapſed as that the title of lapſe be veſted in the crown. 1. 5. 


Donatives 


by the aug- juriſdifion of the biſhop of the dioceſe. 1 G. ſt. 2. c. 10. ſ. 14. 


mentation. But uo donative ſhall be augmented without tbe conſent of the pairon in 


writing under his hand and ſeal. ſ. 15. 


Exchanging of 13. It fhall be lawful, with the concurrence of the governors, and the 


lands ſettled incumbent, patron, and ordinary of any augmented living or cure, to exchange 
by che aug- all or any part of the eftate ſettled for the augmentation thereof, for any 


mentation. , her eſtate in lands or tithes, of equal or greater value, to be conveyed to the 


| „„ 7) SE SES ß Lo Ono 
Regiſtry eo be 14. By the 1 G. ſt. 2. c. 10 All ihe augmentations certificates agreements 


| keptofall and exchanges to be made by virtue of this att, ſhall be carefully examined and 
| watters rela- entred in a book to be provided and kept by the governt”s for that purpoſe + 
ing do che qohich ſaid entries being approved at a court of the ſaid governors, and at- 
tejicd by the governors then preſent, ſhall be taken do be as records; and the 
true copies thereof, or of the ſaid entries, being proved by one witneſs, ſhall 


©12 mentation, 


35 ſufficient evidence in law touching the matters contained therein or relating 
„ Ge I Ones os e 


Tue number of livings capable of augmentation hath been certified as 
follows; 1071 livings not exceeding 101 a year, which may be augmented 


(by the bounty alone) fix times, purſuant to the preſent rules of the go- 


vernors, which will make 6426 augmentations; 1467 livings above 101! 
and not exceeding 201 a year, may be augmented four times each, 


which will make 5868 augmentations ; 1126 livings above 201 and not 


_ exceeding 30l a year, may be augmented three times each, which will 
make 3378 augmentations; 1049 livings above 301 and not exceeding 


401 a year, may be augmented twice each, which will make 2098 aug- 
mentations ; 884 livings above 40! and not exceeding zol a year, may 


12. All donatives exempt from eccleſiaſtical juriſdiction, and augmented by 
| how affected Virtue of the powers given by this act, ſhall be ſubjefF to the viſitation and 


be each once augmented, which will make 884 augmentations. So that 1 


in the whole there are 5597 livings certified under 301 a year, which will 
require (by the bounty alone) 18654 augmentations, before they will be 


advanced to zol a year each. And thereupon, computing the clear 
amount of the bounty to make fifty five augmentations yearly, it will be 


2 339 


TOY OOO IN OLE I DT ge 


Ferſt fruits and tenths. 


339 years from the year 1714 (which was the firſt year in which any 


augmentations were made) before all the ſaid livings can exceed 501 a 
year. And if it be computed, that half of ſuch augmentations may be 
made in conjunction with other benefactors (which is improbable) it will 
require 226 years W all che livings already certified will exceed 5⁰ E 
A year. nw | 


The end of a deed of gift of money, to be executed by the des : 


as the ſame hath been ſettled, and ee. uled, ſince the mortmain 
act of the 9 G. 2. 8 5 


F Ti INDENTURE made the- 


day of - 


lion of the maintenance of the poor clergy, of the other part;  Wrineſſeth, 
that the ſaid A. B hath given and granted, and by theſe preſents doth give 


and grant, unto the ſaid governors, the ſum of ———— to be by them diſ- 
poſed of and laid out, for a perpetual augmentation of the: [vicarage] of E. 


in the county of F. and dioceſe of G. purſuant to the rules and orders made 


and eftabliſhed under the great ſeal of Great Britain for the diſpoſition of the 
ſaid bounty. Which ſaid ſum of ———— 1he ſaid A. B. doth hereby 
covenant and promiſe to and with the ſaid governors, to pay forthwith into 
the revenue of the ſaid gevernors, to take effet# in poſſeſſion for the uſe and 


| pr poſe aforeſaid, immediately from the making hereof. In witneſs & c. 


Note, this deed muſt be ingroſſed upon a five ſhilling ſtamp ; and 


when executed, muſt be acknowledged by the donor, before a maſter, 
or maſter extraordinary, in chancery; and afterwards inrolled in Chancery. 


And if the donor dies within 12 calendar months after the execution of 


ſuch deed, the gift will be void. Nor is any living capable (by the pre- 
lent rules) cf being augmented, which exceeds 451 a year. 


5 to the ſaid act. 


Form of an inſtrument, now uſually execiited; by the governors, when 


any benefactor deſires 1 5 


7 HEREAS A. B. of C. in the county of D. 3 _ his 
deed indented, bearing date the - day of ——— loft Paſt, and 


in the year. of our TY | 
— Between A.B. of C. in 15 county "of D. ——— of the 
one part : ; and the governors of the bounty of queen Anne for the augmenta- 


. 
; money given muſt be actually paid into the governors hands, as ſoon as 
may be after the execution of ſuch deed of gift. 7 
Where any augmentation is intended with Tands, or tithes; fach kinds 
or tithes muſt be immediately conveyed, by deed of bargain and fale, 
to be executed in manner aforeſaid, and incolled 1 in chancery, Recording 
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| | A atteſted and inrolled in bis majeſty 5 bieh court of chaucery, giuen ang... 


granted unto the governors of the bounty of queen Anne for the augmentation 


F the maintenance of the Poor clergy, the ſum of 2001, for ihe exgmentation 
f the [vicarage] of E. in the county of F. and dioceſe FG. Now the ſail 


. bg 


governors da hereby promiſe, to give the fun a 2001 ont of heir revenue, 19 | 
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the diſpoſition of lands, whereby the ſame become unalicnable. 


0 een bis- 


Firſt fruits and tenths. 


be added thereto : the wwhole 10 be diſpoſed of, and laid out, for the prrpetna) 


augmentation of the ſaid |vicarage] of E. purſuant to the rules and order; 


made and eſtabliſhed under the great ſeal of Great Britain, for the diſtributtion 
of the ſaid bounty. Provided alway, that the ſaid gift and grant be made 
compleat and effettual, according to the ſtatute made in the ninth year of th; 


reign of his late majeſty king George the ſecond, intitled, An act to reſtrain 


In 1 
whereof, the ſaid governors Pave cauſed their common fo to be wereunto af- 


day ef in the Year of cur lord - 


Font. 


1. T firſt baptiin Was adminiſtred oublickly, as ; occaſion IS by 


. rivers : afterwards the baptiſtery was built at the entrance of the 
church, or very near it; which had a large baſon in it, that held the 


_ perſons to be baptized, and they went down by ſteps into! it. Afterwards, 
when immerſion came to be diſuſed, fonts were ſet . at me. entrance of 
churches. 1 Still. 146. 


2. Edm. There ſhall be a font of flone or other competent material i in every 


church, which. ſhall be decently covered and kept, and not converted to other 


uſes. And the water, wherein the child ſhall be baptized, Hall not be kept 
above ſeven days in the font, Lind. 241. 


Or other competent material ] In which the child may be dipped. 1d. 
3. Edm. The fonts ſhall be kept locked up, fer fear of ſorcery. Lind. 24. 


For fear of ſorcery] This was ſome vulgar ſuperſtition, witch Lind- 


; mood ſays, it is better to ſay nothing of, than to explain. Id. 


4. By the rubrick of the 2 Ed. 6. it was ordered, that the water in 1 the 


y FB ſhould be changed once in every month at the leaſt. 


And on changing the water, there was a new benediction of it. 
. By Can. 8 1. According to a former conſtitution too much neglected in 


5 , many places, there ſoall be a font of ſtone in 4 church and chapel where 
_ baptiſm is to be miniſired, the ſame to be ſet in the ancient uſual Kae W 


which only tout the miniſter ſhall baptize publickly. 
Former conſtitution] T hat 1s, amongſt the canons made in the year 1571. 


Fornication. See Lebwodnels. 


| 
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General council. See Synod, 


Giles: monks, Sce Ponaſterles. 
on +... Glebe 
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Glebe lands. 


L "VERY church of common right ! is intitled to 10018 and glebe. key thin 
And the aſſigning of theſe, at the firſt, was of ſuch abſolute to have a | 

Pepe hg that without them no church could be WN conſecrated. . 

Gio}. 661. $550 

2. The fee ſimple of the glebe is in abeyance; from the french Bayer, Glebe lands 

to expect: that is, it is only in the remembrance, expectation, „ 

tendment of law. 1 Inſt. 342. 8 

And this was provided by the wiſdom of the law, for that thi parſon 

and vicar have the cure of ſouls, and are bound to celebrate divine ſervice, 

and adminiſter the ſacraments: and therefore no act of the predeceſſor 

| ſhall make a diſcontinuance, to take away the entry of the ſucceſſor, and 

to drive him to a real action, whereby he might be deſtitute in the mean 


rn; 1 Df. 241. Freehold 


5 After incudtion the freehold of the lebe is in che parſon. Gi ed in the. 


1 85 | parſon. 
Wie yet he may not alienate the "We Concerning which, it was of vet not alien- 
W 1 time ordained by a conſtitution of archbiſhop Langton as followeth ; able. 
Being willing to provide for the indemnities of churches, we do eſtabliſh by the 
authority of this preſent council, that no abbot, prior, archdeacon, dean, er 
ol her having any parſonage or dignity, nor any inferior clerk ſhall preſume to 
ſell, mortgage, infeoff de novo, or in any other manner alienate (without ob- 
ſerving the ferm of the canon) the poſſeſſions or revenues of the dignity en 
church committed to them, to their kinsfolk or friends or to any other what- 
ſocver. And if any one ſhall preſume to do contrary hereunto, the ſame ſhall 
be void; and he who ſo preſumeth ſhall be deprived by bis ſuperior of the 
. parſonage or church which he hath injured, unleſs within a time to be appointed 
y his ſuperior, be Hall reſtore at bis own expence without damage to the 
church, that which he ſhall have alienated. And moreover, he who ſhall re- 
ceive any eccleſiaſtical goods, and after admonition ſhall preſume to detain the 
ſame, ſhall be excommunicated, and not abſolved until he ſhall make een. 
Aud alſo the greater prelates ſhall obſerve the ſame. Lind. 149. 


Infeoſf de novo] That is, ſo as that the grantee ſhall take to himſelf 
and his ſucceſſors the fruits and profits of the thing granted in fee, the 
eſtate remaining in the grantor. Lind. 149. "Chis was before the 
ſtatute of Quia emptares. ferrarum, which Prohibits all ſuch grants in 
general. 


Without obſerving the om of the canon] That! is, the biſhop might not 
do the ſame without conſent of the chapter; nor other eccleſtaſticks, 
without the conſent of the biſhop. 1 ſnft. 144. 3 Co. 75. 


Greater prelates] That is, greater than the abbots ; and ſo this con- 
ſtitution extendeth alſo to the arr. Lind. 150, 


Vol. ee ee 4 A. 
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Glebe lands. 


bod by the ſtatute of the 13 Ed. i. ft. 1. c. 41. "Da lord the king 


bath ordained, that if abbots, priors, keepers of boſpitals and other religious 


houſes founded by him or by his progenitors, do from henceforth aliene the land; 
given to their houſes by him or by his progenitors , the land ſhall be taken into 


the king's hands, and holden at his will, and the purchaſer ſhall loſe bis re- 
| covery as well of the lands as of the money that he paid. And if the boi, 
were founded by an eat, baron, or other perſons, for the lands fo aliened, 
he from whom or from whoſe anceſtor the land ſo aliened was given, ſhall have 


a writ to recover the ſame land in demeſne. In like manner for lands gi ven 


for the maintenance of a chantry, or of a light in a church or chapel, or other 


alms to be maintained, if the land given be aliened: But if the land fo given 
fer a chantry, light, ſuſtenance of poor people, or other alms to be maintained 


or done, be not aliened, but ſuch alms is withdrawn by the ſpace of two ears; 
an atlion ſhall lie for the donor or his heirs, to demand the land ſo given in 
demeſne, as it is ordained in the ſtatute of Glouceſter for lands 28 Po ao, 
or to render the fourth part of the value of the land, or more. 


if abbots, priors,. keepers of hoſpitals and other religious houſes] Seein g 
this act beginneth with abbots, and concludeth with other religious houſes; | 


biſhops. are not comprehended. within theſe words, for they are ſuperior to 


abbots, and theſe words [other religious houſes] ſhall extend. to houſes in- 
ferior to them that were mentioned before. 2 Inſt. 457. 


Or other alms to be maintained] This latter clauſe extendeth to lands or 
tenements given to any eccleſiaſtical perſon ; that is, either religious, as 


abbots, or priors; or ſecular, as parſons of churches or others, for the 
Finding of a chantry prieſt, er of a light, or any other charity or alms- 
leeds, or when a chantry is incorporated, and lands ""_ for mante- 


nance of the ſame. 2 ſnft. 459. 
And this branch being general, the ſame ben d as well to bilkops 


and all other ſecular perſons or eccleſiaſtical, as religious, conſiſting of 


one ſole perſon or aggregate of many. 2 Ioft 459% 


Statute of Glouceſter] Which is that of the 6 Ed. 1. c. 4. which or- 
daineth, that if a man let his land to farm, or to find eſtovers, in meat 


or in cloth, amounting to the fourth part of the very value of the land, 
and he which holdeth the land fo charged letteth it he freſh, ſo that tlie 


party can find no- diſtreſs there by the ſpace of two or three years to 


compel the farmer to render or to do as is contained in the writing or 
leaſe; the two years being paſſed, the leſſor ſhall have an action to 22 
mand the land in demean, by a writ out of the chancery.. 


Yet till, hay might have ene, altho' not of Ss, yet wich 
proper conſent as aforeſaid : for at the common law, if the biſhop with 
the aſſent of his chapter, or the abbot with the aſſent of his covent, and 
the like, had aliened the land, the eſtate of the alienee could not have 
been avoided; for they having a fee ſimple, were not reſtrained from alie- 
- nation. But nov, 25 the ſtatutes of the 1 Eliz. c. 19. and 13 Elig. c. 10. 


all 


5 Glebe lands. 

all gitts, grants, feoffments, conveyances or other eſtates, if they be 

contrary to the tenor of the ſaid acts refpeCtively, ſhall be utterly void 
and of none effect; notwithſtanding any conſent or confirmation hat- 
JJ. ne Ca i on 
For by the 1 Eliz. c. 19. with regard to biſhops, it is enacted, that 
all $715, grants, feoffments, fines, or other conveyances or eflates, to be had 
mage done or ſuffered, by any archbiſhop or biſhop, of any honours, coſtles, 

manors, lands, tenements, or other hereditaments, being parcel of the poſſc)- 
ons of his archbiſhoprick or biſhsprick, or belonging to the ſame; to any per. 
ſon or perſons, bodies politick or corporate, whereby any eftate ſhould or may 
| paſs from the ſame archbiſhop or biſhop, or any of them; other than for the 
term of twenty one years, or three lives, from ſuch time as any ſuch leoſe 
grant or aſſurance ſhall begin, and whereupon the old accuſtomed ytarly rent 
or more ſhall be reſerved and payable yearly during the ſaid term of twenty one 
_ years or three lives, —— fhall be utterly void and of none effett. 


And by the 13 El. c. 10. with regard to all other ſpiritual perſons and 
corporations, it is enacted as followeth : For that long and unreaſonadle 
leaſes made by colleges, deans and chapters, parſons, vicars, and other havins 

ſpiritual promotions, be the chiefeft cauſes of the dilapidations and the decay «f 
all ſpiritual livings and hoſpitality, and the utter impoveriſbing of all ſucceſſors 
incumbents in the ſame; it is enacted, that all leaſes, gifts, grants, feoff- 
ments, conveyances, or other eſtates, to be made had done or ſuffered, oy ny 

maſter and fellows of any college, dean and chapter of any cathedral or colle- 

_ grate church, maſter or guardian of any hoſpital, parſon, vicar, or any other 

Having any ſpiritual or eccleſiaſtical living or any houſes lands tithes tenements _ . 15 

or other hereditaments, being parcel of the palſeſſions of any ſuch college cache. „ 

 aral-church chapel hoſpital parſonage vicarage or other ſpiritual promotion, or e 
any ways appertaining or belonging to the ſame, to any perſon or perſons, Vodice 
politick or corporate (other than for the term of one and twenty years, or three 
lives, from the time that any fuch leaſe or grant ſhall be made or granted, 
whereupon the accuſtomed yearly rent or more ſhall be reſerved and payaoi? 
during the ſaid term) ſhall be utterly void and of none effetf, | 


So that now they may not alienate, altho* with conſent as aforeſaid, 
for longer term than twenty one years or three lives. 
5. Nor by the ſame rule may they exchange, tho' they do it with like Exchange. 
conſent; as it was laid down in Turther's caſe, T. 40 Eliz. where the 
parſon exchanged his glebe land, and died; and tho” the ſucceſſor, by 
_ entring into the exchanged lands and taking the profits did bind himſelf 
for his own time (being made before the 13 Eliz.) it was declared, that 
no ſuch exchange ſince the 13 Elis. could be good. Yet in the chancery 
reports 5 C. in the caſe of Morgan and Clerk, we find a decree made to „ 
confirm an exchange of glebe, for other lands. 670. 661. But this is | 14 
aulyally-done hx. act of. parlia men... J 
But as exchanges in either of the ways abovementioned cannot be made 
without conſiderable expence, it hath been fometimes practiſed (eſpecialy 
in laying together ſmall quantities of land for the fake of incloſure ana IH 
improvement) for the incumbent to make an exchange during his own TORTS 08, 
on . EY < © ---- time, 


Waſte. 


Glebe lands. 


time, in which his ſucceſſors alſo will find the ſame advantage; until by 5 
length of time all remembrances where the lands formerly lay ſhall be 
worn out: which altho” it doth not operate to effect a legal title, yet 


no perſon being grieved thereby, will probably 1 never be inquired, Into and | 


diſannulled. 


6. So alſo they may not commit waſte, by ein wood, or the like; 


and if they do, a prohibition. will be granted, 255 which there 1 is a writ 


iin the regiſter. Gib. 661. 


Hut it hath been adjudged, that the digging of mines in be lands, 
is not waſte; and accordingly, when a prchibition was prayed in the 


5 15 C. 2. by the earl of Rutland, it was denied; for, ſaid the court, If 


Tithes of 
glebe lands. 


| this were accounted waſte, no mines that are in glebe lands could ever be 
opened. I Lev. 107. 1 Sid. 152. | 


7. Glebe lands in the hands of the oa ſhall not pay tithe to the 


vicar, tho? endowed generally of the tithes of all lands within the pariſh ; 


nor being in the hands of the vicar, ſhall they pay tithe to the parſon : 


and this 1s according to the known maxim of the canon law, that the 


_ church ſhall not pay tithes to the church. But if the vicar be ſpecially 
endowed of the ſmall tithes of the glebe lands of the parſonage ; then 
he ſhall have them, tho? they are in the hands of the APPropriator. Gil. 


er. Dep. P. 2. C. 2. 


Incumbent 
dying, 


If a parſon leaſe his olebe 1 va FI not alſo grant the tithes thereof; 
the tenant ſhall pay the tithes thereof to the Parſon. D. p: 2. c. 2. 


1 Noll Ar. 663. 


And if a parſon ws his rectory, reſerving the gebe lands; he hal 


pay the tithes thereof to his leſſee. Gib. 661. 


8. By the 28 H. 8. c. 11. If any incumbent fhall die, and before 'Y | 
gealb hath cauſed any of his glebe lands to be manured and ſoon at his proper 


ces and charges with any corn or grain; in ſuch coſe every fuch incumbent 


may make his teſtament of all the profits of ibe corn rowing upen the fora . 


olebe lands ſo manured and ſown. 1. 6. 


But if his ſucceſſor is inducted before the ſeverance thereof from the 
ground, the ſucceſſor ſhall have the tithe thereof; for altho? the executor 


repreſent the perſon of the reſtator, yet he cannot repreſent him as Parſon, - 


= maſmuch as another is inducted. 1 Roll's Abr. 655. 


Otherwiſe, if the parſon dieth after ſeverance from the round; and 


| before the corn is carried off; in this caſe, the ſucceſſor ſhall have no 


tithe : becauſe, tho? it was not ſet out, yet a right to it was veſted in the 


__ deceaſed parſon by the ſeverance from the ground. The ſame is true 


in caſe of deprivation, or reſignation, after glebe ſown: the ſucceſſor ſnall 
have the tithe, if the corn was not ſevered at the time of His coming in; Þ 


 otherwite if ſevered. ou 662. 


Goode of the church, See Church. 


Gzace, 


Gzate. 


G! RA 0 E is ſometimes uſed for a faculty, licence, or diſpenſation : 


but this ſeemeth to be only in caſe where the matter proceedeth as 


it were er gratia, of grace and favour; and not where the licence or diſ- 
5 . Is e of ! or 0 nen ſs Par, 35 3. 


Gail. 


” G R A I L, gradale, is ; hr book which contalneth; al that was. to be 


ſung by the quire at high maſs; the tracts, ſequences, hallelujahs ; 


the —_ offertory, triſagium, as 10 the Gree tor {prinkling the holy 


water. Lindw. 2 251. 


Guardian. see wills. 
Guardian of the ſpiritualtics, See ithops. 2 
| Gunpowder treaſon. See Hol days. 


| Hearth | penny. 


Had. RIA P EN NY is a preſcription for the tiche of wood y | 


down and uſed for fuel. 


erelp. 


TT ſeemeth, that among proteſtants hereſy | IS Un to be, a falle ee what, 


opinion repugnant to ome point of doctrine clearly revealed in 


3 and either abſolutely eſſential to the chriſtian aich, or at leaſt 


_of moſt high 1 importance. 1 Hav. 3. 


But it is impoſſible to ſet down all the articular « errors which may 


properly be called heretical, concerning which there are and always have 
been ſo many intricate diſputes: However the following ſtatute of the 


1 E.. 1 which erected the high commiſſion court, having reſtrained 


3 the 
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Hereſy. 


the ſame from adjudging any points to be heretical, but ſuch as are therein 
expreſſed it hath been ſince generally holden, that altho* the high com- 


miſſion court was aboliſhed by the ſtatute of the 16 C. 1. c. 11. yet 
thoſe rules will be good directions to eccleſiaſtical courts in relation to 


hereſy. 1 Haw. 4. 


By which ſaid ſtatute of the 1 El c. 1. it is enacted as + followerh 
All ſuch juriſdictions privileges ſuperiorities and preheminences, ſpiritual and 
eccleſiaſtical, as by any ſpiritual or ecdefiaſtical power or authority have here. 
tofore been or may lawfully be exerciſed or uſed for the viſitation of the eccle/i- 


offical ſtate and perſons, and for reformation order and correction of the fame, 


and of all manner of herefies ſchiſms abuſes offences contempts and enormities, 
Do ſhall for ever be united and annexed to the imperial crown. If. thts realm. 


great ſeal give authority to execute any juriſaition ſpiritual, 


* 
And fuch perſons to whom the queen | fall by Itrers potent under the ; 
ſhall not in any 

wiſe have power to adjudge any matter or cauſe to be berefy, but only fuch as 


heretofore have been adjudged to be hereſy, by the authority of the canonical! ! 


ſcriptures, or by ſome of the firſt four general councils, or by any other gene! al x 
council wherein the ſame was declared hereſy by the expreſs and plain woras of 


the ſaid canonical ſcriptures, or ſuch as berger hall be judged or deter- 
mined to be hereſy, by the Digi court of pariiament,. wil the afent of the 
clergy in their convocation. 1. 36. 


And this 1s the firſt boundary that was ſct to the extent of hereſy as to 


the matter thereof, what only ſhall be adjudged hereſy. 1 H. H. 406. 


The ground of making which limitation was a retroſpect to the times 


of popery, in which every thing was adjudged hereſy, that the church of 


Rome thought fit to call by that name, how far ſoever in its own nature 


from being "fundamental, or from being contrary to the goſpel and the 


ancient doctrine of the catholick church; ſuch as ſpeaking againſt pil- 


| grimages, againſt the worſhip of 1 ede, againſt the necebity of auricular 


confeſſions, and the like. G1“. 352. 


Infomuch that the canon law reckons up eighty cight different ſorts of 


hereſy, Sl. Par. 290. 
5 act indeed is not C 10 particular and certain, as W . in 3 7 
wiſhed ; for according to the inclination of the judge, poſſibly ſome would 
determine that to be hereſy by the canonical ſcriptures which is not at 
all hereſy, nor contrary to the canonical ſcriptures : but howſoever, it 


: brought hereſy to a greater certainty than before. 1 H. H. 407. 


Power of = 
convocation 
to inquire. 
thereof. 


2. Lord Hale ſays; Before the time of Richard the ſecond, that is, 
before any acts of parliament were, made about hereticks, it is without 

queſtion, that in a convocation of the clergy or provincial ſynod, they 
might and frequently did here 1 in England Pony to the ſentencing of 


| hereticks. 1 H. Ti. 390. 


Mr Hawkans ſays; It is certain that the convocation may declare — 
opinions are heretical : but it hath been queſtioned of late, whether they 


have Power. at this day to convene and convict the heretick. 1 Haw. 4. 


2 5 5 And 


And Dr Gibſon faith ; How far the convocation of each province, 
which had once an undoubted right to convict and puniſh hereticks in a 
ſynodical manner, doth ſtill retain or not retain that authority, he will not 
preſume to ſay; until the judges ſhall be clear and final in their opinions, 
and that point ſhall have received a judicial determination. Gibſ. 252. 

3. The dioceſan alone, as to eccleſiaſtical cenſures, may doubtleſs pro- Power of the. 
cee to ſentence hereſy. 1 H. H. 292. 1 Haw, 4. ; --- +» -0xdinary. 
And fo might he have done at che common 1 law, before any ſlatute 

for hereſy was made. 3 Inf. 39. 
hut it is ſaid, that no Pirtud judge, who 1s not a biſhop, hath this 
power. 1 Haro. " 
- And it hath been . whether a convidtion before the ordinary 
Vere a ſufficient foundation, whereon to ground the writ de heretico com- 
 burendo, as it is agreed that a conviction before the convecation was. 
I Hat. 4. 
1 anciently, the temporal courts would: not Ill kom the offen- 
85 without a ſentence from a provincial ſynod. 1 II. H. 392. OY 
4. It is certain, that a man cannot be proceeded againſt at the com- power of he: 
55 law in a temporal court merely for hereſy; yet if in maintenance of temporal 
his errors he ſet up conventicles and raiſe factions, which may tend to the t“ 
diſturbance of the publick peace, it ſeemeth that he may in this re- 
ſpect be fined and ee den an Indictment at. the. common law. 
1 Haw, 4. 8 

Alſo a temporal judge may incidently the knowledae.: 8 a tenet 
be heretical or not; as where one was committed by force of the ſtatute e | 
of the 2 H. 4. c. 5. (which is now repealed), for ſaying that he was not e 1 
bound by the law of god to pay tithes to the curate; and another, for 

faying that tho he was excommunicate before men yet he was not fo be- 
fore god; the temporal courts, on an habeas corpus in the firſt caſe, and 
1 action of falſe impriſonment in the other, adjudged neither of the 
points to be hereſy within that ſtatute: for the king's courts will examine 
all things which are ordained by ſtatute. 1 Hoc. 4. 

Alo in a quare impedit, if the biſhop- plead that he refuſed the dak 
for hereſy; it ſeems that he mult ſet forth the particular point, that it 
may appear to be heretical to the court wherein the action is brought, 85 
which having cognifance of. the original cauſe muſt by conſequence have 
a power as to all incidental matters neceflary for the determination there: 
of. 1 Haw. 4. : 

But if a perſon. be proceeded againſt as an berstick in the e 
court pro ſalute animæ, and think himſelf aggrieved, his proper remedy© WS: 
ſeems to be to bring his appeal to a higher eccleſiaſtical court, and not to = «Hl 
move for a prohibition from a temporal one, which as it ſeems to be 018 
agreed, cannot regularly determine or diſcuſs, what ſhall be called he- — 
rely. 1 Haw. 4. | 
There is no doubt, but chat at the common law one convicted of How anlaß 
ieredy, and refuſing to abjure it, or falling into it again after he had ab- able. 
Juredl it, might be burned by force of the writ de Þaretico 1 
Wi 
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which was grantable out of chancery upon a certificate of ſuch convicti- 
on; but it is ſaid, that he forfeited neither lands nor goods, becauſe the 
proceedings againſt him were only pro ſalute anime. But at this day, the 
ſaid writ de beretice comburendo is aboliſhed by the ſtatute of the 29 C. 2. 
c. g. and all the old ſtatutes which gave a power to arreſt or impriſon per- 


pealed; yet by the common law, an obſtinate heretick being excommu- 
nicate, is till liable to be impriſoned by force of the writ de excommuni- 
cato capiendo, till he make ſatisfaction to the church. 1 Haw. 4, 5. 


ceedings thereupon in order to the executing ſuch writ, or following, or de- 
tical cenſures, ſpall be utterly taken away and aboliſhed. 1. 1. 


the juriſdiction of proteſtant archbiſhops or biſhops, or any other judges of 
any eccleſiaſtical courts, in caſes of atheiſm, blaſphemy, hereſy, or ſchiſm, 

and other damnable doctrines and opinions; but that they may proceed to pu 
aſh the ſame according to his majeſty's eccleſiaſtical laws, by excommunica- 

ion, deprivation, degradation, and other eccleſiaſtical cenſures, not extending 
zo death, in ſuch fort, and no other, 45 ney * have done before the ma- 
king 0f-TÞ1S UH Le; 


abrogating of all the ancient ſtatutes made againſt hereticks, the cogni- 
zance of hereſy and puniſhment of hereticks returned into its ancient 

channel and bounds z and now belongs to the archbiſhop, as metropoli- 

tan of the province, and to every biſhop within his own proper dioceſe, 


Hereſy. 


ſons for hereſy, or introduced any forfeiture on that account, are re- 


By which ſaid ſtatute of the 29 C. 2. c. 9. it is enacted, that the cori. 
commonly called breve de hæretico comburendo, ww1th all proceſs and pro- 


perding thereupon, and all puniſhment by death, in purſuance of any eccleſio/- 


Provided, that nothing in this af ſhall extend to take away or ubridee 


As they might have done befere the making of this a8]. Upon the 


who are to puniſh only by eccleſiaſtical cenſures. And ſo (faith lord 


Coke) it was put in ure in all queen Elizabeth's reign; and fo it was re- 
ſolved by the chief juſtice, chief baron, and two other of the judges, 
upon conſultation | in the 9 Ja. in the caſe of Legate the heretick. . : 


333. 


But as no perſon can be indicted or impeached for hereſy before any 


temporal judge, or other that hath temporal juriſdiction; fo if a heretick 
be convicted of hereſy, and recant, he may not be puniſhed by the ec- 


cletiaftical law: as was reſolved 1 in che 9 fa. in me caſe of Nicholas Falter 


Eibl. 353. 


_ Hertiof. 
ERIO T, „ in the Saxon heregeat, from lere, an army, and peat, a 
march or expedition; was firſt- paid in arms and horles, to the lord 


: I the tee, It was the practice allo £0 have a heriot paid to the pariſh 


prieſt; 


beriot⸗ N 3 

prieſt; which was commonly the beſt or ſecond beſt horſe of the decea- 

led, led before the corps, and delivered ar the DIS of od Datr. 
Fd 54. Ken. Par, Ant. Gloſs, _ Es: 
And this was in the name of a mortuary or corſe preſent; and fo it 
Was injoined by a conſtitution of archbiſhop Minchelſea, that if a perſon 

at the time of his death had two or more quick goods, t che firſt beſt 
ſhould be given to him to whom it was due chat | 18, to the lord of 
the fee); and the ſecond beſt ſhould be reſerv ed to the church where 

the deceaſed perion received the lacraments whilſt he lived. Lind. 20, 
184. 2 pon Rent 


| Holidays. 


BY, the 5 & 6 Ed. 6. C3. F rrafmuch + as at all times men be not 7 fe Holidays, 
mindful to laud and praiſe god, fo each to reſort and hear god's holy 
word, and 7 come to the holy communion and other laudable rites which are to 
be obſerved in every chriſtian congregation, as their. bounden duty doth require; 
therefore to call men to remembrance of their duty and to help their infirmity, 
it hath been wholſomely provided, that there ſhould be ſome certain times and 
days appointed, wherein the chriſtians ſhould ceaſe from all other kind of la- 
Hours, and ſhould apply themſeFoes only and wholly unto the aforejaid holy 
works, properly pertaining unto true religion; the which times and days ſpe- 
cially appointed for the ſame are called holidays, not for the matter and nature 
either of the time or day, nor r any of the ſaints ſake whoſe memories are 
had on thoſe days (for ſo all days and times conſidered are god's creatures, ond 
all of like bolineſ ), but for the nature and condition of thoſe godly and holy works 
herewith only god is to be honoured, and the congregation to be edified, where= 
unto ſuch times and days are ſanfified and hallowed, that is to Jay, ſeparated 
From all profane uſes, and dedicated and appointed not unto any ſaint or crea- 
ture, but only unto god and his true worſhip ; neither is it to be thought, that 
there is any certain time or definite number of days preſcribed in holy ſcripture, 
but that the appointment both of the time, and alſo of the number of days, is 
leſt by the authority of god's word to the liberty of Chriſt's church, to be de- 
termined and affizned orderly in every country, by the diſcretion of the rulers 
and miniſters thereof, as they ſhall judge moſs expedient to the true ſetting forth 
of god's glory, and the edijication of their people: It is therefore enadted, that 
all the days hereafter mentioned ſpall be kept and commanded to be deb boli- 
days, and none other; that is to ſay, all ſundays in the year, the days of the 
feaſt of the circumcifh, on of our lord Feſus Chr iſt, of the epiphany, f the Pu- 
cation of the bleſſed virgin, of St. Matthie the apoſtle, of the annunciation 
F the bleſſed virgin, of St. Mark the evangel:t, of St. Philip and Jacob the 
apoſites, of the aſcenſion of our lord Jeſus Chriſt, of the nativity of St, Fohn 
Baptiſt, of 0. Peter the apoſtte, of St, Con the Ke q..s St, Ben bebe 
Vor. 1: 4 G | ihe 
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are to be obſerved in the church of England throughout the year : 
| Jandays in the year, the circumciſion of our lord Jeſus Chr iſt, the epiphany, 


 Hblidays. 


apoſtle, of St. Matthew the apoſtle, of St. Michael the ed of Dy : 


2 the evangeliſt, of St. Simon and Jude the apoſtles, of all ſaints, of St. 


Andrew the apoſtle, of St. Thomas the apoſtle, of the nativity of our lord, of 


Sr. Stephen the martyr, of St. John the evangelift, of the holy innocents, mon. 5 
day and tneſaay in eaſter wee, and monday and tueſday in whitſun wech; 


and that none other day ſhall be kept and commanded to be kept poly, or ts 
abſtaitt from Iazoful bodily labour. ſ. 1. ; 

And it hall be lawful ro all archbiſbops and biſhops in thtir dinceſes, and ta 
ald other having eccleſiaſtical or ſpiritual uriſdiction, to inquire of every perſon 


that fhall offend in the premiſſes, and to puniſh every ſuch offender by the cen- 
ſüures of the church, and ta injoin them ſuch penance as e en Judge by-*: 
bis diſcretion fhall think meet and convenient. ſ. 2. 


Provided, that it fhall be lawful for every buſbandman, labourer, fiſher - 
man, and every other perſon of what eſtate degree or condition he be, upon the. 
holidays agoreſaid, in barveſt, or at any other time in the year when neceſſity 


ſhall require, to labour, ide, Alb, or Work any kind of work, at their fre | 


wills and pleaſure. f. ö. 


Provided, that it fhall be Jawſul to the has bis of the right . or= 


der of the garter, to keep and celebrate folemnh the feaſt of their order, com- 
monly called St. George's feaſt, yearly on the 22, 23, and 24 days of April, 
and at ſuch other times as yearly ſhall be thought converient by the Sing ana 

the aid knights of the ſaid honourable order. 1. 7. | 


This act was . in the firſt year of queen Mary; and in the 


: Sift of queen Elizabeth a bill to revive the ſame was brought into parlia- © 
ment, but paſſed not; ſo that the repeal of queen Mary remained upon 
this act till the firſt year of king James the firſt, when this repeal was ta- | 


ken off. In the mean while, the kalendar before: the book of common 
prayer had directed what holidays ſhould be obſerved ; and in the articles 


publiſhed by queen Elizabeth in the ſeventh year of her year, one was, 


that there be none other holidays obſerved, beſides the ſundays, but only 


ſuch as be ſet out for holidays, as in the faid ſtatute of the 5 & 6 Ed. 6. 


and in the new kalendar authorized by the queen's majeſty : who appears 
in other inſtances (as ſhe did probably in this) to have greatly diſliked 
the parhament's intermeddling in matters of religion, the ordering of 


which ſhe reckoned one great branch of the royal ſupremacy. Gib/. 245. 


2. Rubrick before the common prayer: A table of all the feaſts that 
- All 


the converſion of St. Paul, the purification of the bleſſed virgin, St. Matthias. 
the apoſtle, the annunciation of the Weſſed virgin, St. Mark the evangeliſt, 
Sg. Philip and St. James the apoſtles, the aſcenſion of our lord Jeſus Chriſt, 
Sg. Barnabas, the nativity of St. John Baptiſt, St. Peter the apoſtle, St. James 


the apsjtle, St. Bartholomew the apoſtle, St. Matthew the * St. Michael |} 
= all angels, St. Luke the evangeliſt, St. Simon and St. Jude the apoſtles, 


i jaints, St. Andrew the apeſtle, St. Thomas the apoſtle, the nativity of out 
5 rd, St. Stephen the martyr, St. Jobn the evangeli iſt, the holy innocents, mon. 


In 


22 ard nd in eaſter week, monday and TUO in whitfun Week, 


Polidaps. 8 — 95 
In this table it is obſervable, that all the ſame days are repeated as 
| feof which were enacted to be bolidays by the aforeſaid ſtatute : and 
theſe two are added, viz. the conver/ion of St. Paul, and St. Barnabas, 
mr i perhaps were omitted out of the ſtatute, becauſe Sr. Paul and St. 
abas were not accounted of the number of the twelve. But in the 
ubnck which preſcribeth the leſſons proper for holidays, thoſe two feſtivals 
are ſpecified under the denomination allo of Holidays. But their eves 
are not appointed by the kalendar, as the eves of the others are, to be 
2 faſting . 
3. By Can. 72. No miniſter ſhall, * che Veence and direction of Faſting daye. 
the biſhop under hand and ſeal, appoint or keep any ſolemn faſts, either 
1 2 or in any private houſes, other than ſuch as by law are, or 
by publick authority ſhall be a ointed, nor ſhall be wittingly preſent at 
any of them; under pain of denden for the firſt fault, of excommu- 
nication for the ſecond, and of depoſition from che miniſtry for the 
third. 
By the 2 & 3 Ed. 6. c. 19. Albeit the king? s \ſubjets now having a More 
. perfect and clear light of the goſpel and true word of god, thro the infinite 
mercy and clemency of almighty god, by the bands of the kinz's majeſty, and 
bis moſt noble father of famous memory, and thereby percei ving that one day 
or one kind of meat of it ſelf is not more holy, more pure, or more clean than 
another; yet foraſmuch as divers of the king's ſubjefts, turning their 
| knowledge herein to ſatisfy their ſenſuality, have of late times more then in 
times paſt broken and contemned ſuch abſtinence which bath been uſed in this 
realm, upon the fridays and ſaturdays, the embring days, and other days = 
commonly called vigils, and in lent, and other accuſtomed times : the king”; e . 5 
majeſty, conſidering that due and godly abſtinence is a mean to virtue, and con- 
Aidering alſo ſpecially that fiſhers and men uſing the trade of living by fiſhing in 
the ſea may thereby the rather be ſet on work, and that by eating of fiſh 
much fleſh ſhall be ſaved and increaſed; and alo for divers other confidera- 
tions and commedities of this realm, doth ordain and ena? with the aſſent «of 
the lords ſpiritual and temporal and the commons in this preſent parliament : 
aſſembled, that all manner of ſtatutes laws conflitutions and uſages, Concerning 
a4 manner of faſting or abſtinence from any kinds of meats, heretefore in this 
-Y realm made or uſed ſhall loſe their force and Arength and be Void and of 
_— gone. offett. 1.1. 
| And alſo that no perſon ſhall willing) and wittingly eat any manner of fleſb 
upon any friday or geln or the embring days, or in lent, nor at any other 
day commonly reputed as @ fiſh day, wherein it Lath been common) uſed to eat 
Fb and not fleſh; on pain of 105 for the firſt offence, and inipriſeument Jo” 
ten days, and during the time of his impriſoument lo abſtain from eating avy SE IE 6 
manner of fleſh, far the ſecond offence 20 6, and empriſoninent twenty Zo ve, f 1 
and during the time of his impriſonment io abſtain ſrom eating any yy — en — 
fleſh; and fo like pain. and impreſcument, as often as he ſhall afterwards a 2 4. 
„ 
nd the juſtices of gaol delivery, and of the ny: ſhall have power lo in- | N 
ure of, hear, and determine the 4 3 as in caſes of treſpaſs, er other . | 
, | 4 G 2 fence 
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Holidays. 


fence againſt the peace: Half of which forfeitures 2 be to the ting, and 


be eftreated into the exchequer, as other fines for any treſpaſs or other offence 


againſt the Peace; and half to him that will N in any of the king” s courts of 


record, 


-Providid.. that this ſtatute ſoall not Stand to any perſon that hath nt 


any licence of the king; nor to. any perſon being in great age, and in debility 


and weakneſs thereby , nor to any perſon being fi ck or notably burt, 0 
fraud or covin, during the time of his ſickneſs ; nor to any woman being with 


child, or lying in child bed, for eating of ſuch one kind of fleſh as ſbe ſhall 
Have great luſt unto; nor to any perſon being in priſen fer any other offence 


than againſt this act; nor to any that fhall be the kings lieutenant deputy or 
captain of any of his majeſty's army hold or fortreſs, but the ſame thomſehoes 
may eat fleſh, and licenſe their ſoldiers to do the ſame, in times prohibited, 
upon the want and lack of other kind of victual; nor to St Laurence even, St 
Mark's day, or any other day or even being abropate neither to any ſuch as 


Heretofore have obtained any licence in due form of the archbiſhop of Canter- 


Zury. I. 5. 


And all archbiſbops, biſhops, khan and the officers ſhall bave power 


to inquire of offenders in the premiſſes ; and preſent the ſame to ſuch, from 


time to time, as by virtue of this att have authority to hear and determine the 
 fame;- 6; - 


Provided, that no perſon be moleſted on this a, except he be accuſed, con- 
vented, or indifted, within three months after the offence committed. ſ. 7. 

By the 5 & 6 Ed. 6. c. 3. Every even or day next going before any of the 
aforeſaid days of the feaſts of the nativity of our lord, of eaſter, of the aſcen- 
en of our lord, pentecoft, and the purification, and the annunciation of the 
aforeſaid bleſſed virgin, of all ſaints, and of all the ſaid feaſts of the apoſiles 


(other than of St Fobn the evangeliſt, and Philip and Jacob) ſhall be faſted, 


and commanded to be kept and obſerved; and none other even or day ſhall be 
commanded to be faſted. ſ. 2. 
And it foall. be lawful to all chien and Biſhops in their dioceſes, and 
40 all other having eccleſt aſtical or ſpiritual Juriſdiction, to inquire of every 
perſon that ſhall offend in the premiſes, and to puniſh every ſuch offender by 
the cenſures of the church, and to injoin them ſuch penance as the ſpiritual 
judge by his diſcretion ſhall think meet and convenient. ſ. 3. | 
Provided, that this act ſvall not extend 10 abrogate or take away the ab. 
Sinence from fleſh in lent, or on fridays and ſaturdays, or any other day which 
ts already appointed ſo to be kept, by virtue of the aforeſaid act of the 2 & 
3 Ed. 6. c. 19. ſaving only of thoſe evens or days —_ the holiday neos 
following is ebrogated by this 5 1. 4. 


And provided, that when any of the fad feaſts (the evens whereof be by 


this flatute commanded to be 1 and kept faſting days) do fall upon the I 
monday, then the ſaturday next before, and not the ſunday, ſhall be commans- 


ed to be faſted Jer fp even of any ſuch Jeaſe or holiday. 1. 5 


Other 


Holidays, 


Otter than of St John the evangeliſt, and of Philip and Jacob]! The 


one of which falleth within the chriſtmaſs holidays; and the other within 
the paſchal ſolemnity, betwixt eaſter and whitſuntide. Gibſ. 232. 


By the rubrick, the table of vigils and faſts and days of abſtinence 
to be obſerved in the year, is as followeth (which altho' not in words, FN 
yet in ſubſtance is the ſame, with what is above expreſſed in the aforeſaid - 


ſtatute; ) viz. the evens or vigils before the nativity of our lord, the purifica- 
lion of the bleſſed virgin Mary, the annunciation of the bleſſed virgin, caſter 
day, aſcenſion day, pentecoſt, St Matthias, St Fobu Baptiſt, St Peter, &. 
Fames, St Bartholomew, St Matthew, St Simon and St Fude, St Andre, 
 &f Thomas, all Saints. Aud if any of theſe feaſts fall upon a monday, then 
the vigil or faſt day ſhall be kept upon the ſaturday, and not upon the ſunday, 


Vigil] Vigil was fo called a vigiliis, becauſe thereupon people were 


not only to faſt, but to watch or wake by night, and pray. Gif. 252. 
And by the rubrick aforeſaid, the days of faſting or abſtinence are as 
followeth : 1. The forty days of lent. 2. The ember days, at the four ſea- 
ſons; being the wedneſday, friday, and ſaiurday, after the firſt ſunday in lent, 
the feaſt of pentecoft, September the fourteenth, and December the thirteenth, 


3. The three rogation days; being the monday, tueſday, and cwedneſdav, before 
holy thurſday or the aſcenſion of our lord. 4. All the fridavs in the year, eu. 


cept chriſtmas day. : CY 
The ember days] Ember days were faſts obſerved in the church very 
early; and particularly by the church of England in the Saxon times, 
who called them ymbryne dagas, from whence {and not from embers, or 
from the greek gz, as ſome have conjectured) our name of ember days 
is to be derived. The Saxon empryne (ſays Dr. Marſhal) ſignifies a circle, 
a circuit, or courſe ; and therefore they may be not improperly called the 


circular faſts, or faſts in courſe, being obſerved in the four feafons on 


which the circle of the year turns, and accordingly called by the cano- 


niſts jejunia qualuor temporum, or faſts of the four quarters of the year, 


GW 2542-2 | 


KNeogation days] . Dr. Grey ſays, the rogation days were ſo called, from 


the extraordinary prayers and ſupplications which, with faſting, were at 
this time offered to god by devout chriſtians. Grey Ali. Cod. 101. 
But Dr. Godolphin ſays, the rogation days had their name, from certain 
rules or ordinances for abſtinence or days of faſting, which the biſhop ot 
Rome recommended to be obſerved by the weitera churches, before that 
he aſſumed the power of compulſion; and which therefore he called by 
the geatle name of regations : and thence the week of abſtinence, a little 
before the feaſt of pentecoſt, was called the rogation week, the time of 


abſtinence being appointed at the beginning by that ordinance which. 
was called rogatio, and not lex, decretum, ſtatutum, or the like. God. 


By the 3 El. c. g. intitled, An act touching political conſtitutions for 
the maintenance of the navy; For the maintenance of the navy, and for 


the. 
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"a 


Holida ps. 


the ſparing and increaſe of feſb dictual, it foalt not be lawful 10 4 ny 0155 | 


to eat any fleſh upen any days now uſually obſerved as fiſh days; on Dorn of 
[ 20s or one Month's cloſe .. without bail, 35 El. c. 7.1. 22. 


15. 
And every perſon within whoſe houſe ſuch offence Gaal be done, and | bein 


privy or knowing thereof, and not effeftually publiſhing or diſcloſing the ſame 
to ſome JO officer having OP to Puniſ the fame ; 4 hall forfeit 
1135 44. 33 BW. c. 5. . 


All which forfeulures for not iS wes from meats, foal hs one third to 


be queen, one third to the informer, and ene third to the common uſe of the 


pariſh where the offence ſhall be committed ; and to be levied by the church- 
_ wardens after conviction in that behalf. ſ. 16. 


Provided, that nothing in this att n concerning the cating of 


fleſh, ſhall extend to any perſon that hereafter foal have any ſpecial licence, 
upon cauſes to be contained in the ſame licence, and to be brented accoi Wing 
10 the laws of this realm in ſuch caſes provided. 1. 17. 


All and every of which licences ſhall be void, unleſs they contain theſe con- 


| ditions ; viz. every licence mage to any per ſon being of the degree of a lord of © 


parliament, or of their wives, ſhall be upon condition, that every ſuch perſon 


fo lo be licenſed, ſhall pay to the poor mens box, within the pariſh where they 
dwell, on the feaſt of the purification or within fix days after, 265 84d; 
' the ſame to be paid within one month next after the ſame feaſt, on pain of 
; forfeiting the licence: and every licence to any perſon of the degree of a knight, 
vr a knight's wife, ſhall be upon condition, that every ſuch perſon ſo licenſed 
Pall pay yearly 135 4d as aforeſaid :- and every licence to any perſon under 
the degrees aboveſaid, ſhall be upon condition, that 19855 perſon jo: licensed 
Gall pay yearly 6s 8d as aforeſaid. ſ. 18. 


Provided, that no licence fhall extend to the eating of any beef, at any time 


1 of the year; nor to the eating of any veal in any yours: from the feaſt of St | 
Michael, unto the firſt day of May. ſ. 19. 


Provided, that all Pn i which by reaſon of notorious f cheſs ſhall Le Z 


inforced, for recovery of health, to eat fleſh for the time of their fi ckneſs, 
 fhall be ſufficiently licenſed by the biſhop of the dioceſe; or by the parſon vicar 


or curate of the pariſh where ſuch perſon ſhall be fick, or of one of the next 


pariſh adjoining, if the ſaid parſon vicar or curate of his own pariſh be wil. 
ful, or if there be no curate within the ſame pariſh : which licence ſhall le 
made in writing, and ſigned by ſuch biſhop parſon vicar or curate, and not 


endure longer than the time of the ſickneſs , and if the fickneſs continue above 
eight days after ſuch licence granted, then the licence ſhall be regiſired in the 


church book, with the knowledge of one of the churc bavardens; and the party 
licenſed ſhall give to the curate 4d for the entry thereof; and that licence 10 


endure no longer but only for the time of his fickneſs. ſ. 20. 
And if any licence by any parſon vicar. or curate be granted to any perſon, 


ether than fuch as evidently appear to have need thereof, by reaſen of their 


Sickneſs ;, not only every ſuch licence ſhall be void, but alfo every ſuch parſon 


vicar or curate fhall forfeit every ſuch licence otherwiſe e ue 
works. . 


Provided, 


Holidays. 


Prpvided, that all fuck FORE as heretofore were or ought to be Iicenfſed, © =_- 
55 reaſon of age or other impediment or cauſe, by order of the ecclefiaftical laws, _ 
fall enjoy the ſame privilege aud accuſtomed licences. „ 9 11 
And juſtices of the peace in their ſeſſions, and mayors and otber bead officers 1 
in cities and towns corperote in their ſeſſions or other courts, ſpall have power. _ 
, to inquire of offenders againſt this ad, as well by the oaths of twelve men, as __ 
otbermiſe by information ; „ and thereupon a bear and determine the fame, N r 
. 30. e ee 
l they may + make proceſs againſt the offenders, 0s | upon indiftment of 18 
treſpaſs. ſ 31. ä 
And _ 8 the forfeltures, the fold juſtices mayors or other head offi 7: |; 1 
cers ſhall habe power to make Joe woes,” as they ſhall think good by their. a | 
8 diſcretions. Io. 
But no information at. the ſuit of any pm concerning this act, pal be 
of any eſtect to put any perſon to anſwer, except the ſame be within half a 
gear after the offence done; and no information or preſentment for the queen, 
oy "hall be of any effect to put any . to ſw; except the ſame. be within 
one year after the offence done. 
Provided, that ſuch perſons as ſhall have, upon good and 2 confi deration, | 
any lawful licence to eat fleſh upon auy fiſh day, (except ſuch perſons as for 
ſicęneſs ſhall for the time be licenſed by the. biſhop of the dioceſe, or by their 
curates, or ſhall be licenſed. by reaſon of age or other impediment allowed 
beretofore by the eccleftaftical laws of this realm; ſpall be bound by force of 
this ſtatute, to have for every one diſh of fleſh ſerved to be eaten at their- 
table, one uſual diſh of ſea fiſh, freſh or ſalt, to be likewiſe ſerved at the 7 — 
fame table, and to be eaten or ſpent without fraud or covin, as the like ind is. 5 9 
or ſhall be uſually eaten or ſpent on ſaturdays. 1. 37. 
And this article to be taken and interpreted. in the favour of expence of ra 
fi; and the offender to be puniſhed in like manner as is ordered by this ftatute 
for puniſhment of b as faall eat fe upon fridays, ſatur days, or; ": other Ae 
days. ſ. 38. 
"Med — 4 fe no manner of perſon ſhall migjudge of the intent of this fatute, . 
limiting orders to eat fiſh, and to forbear eating of fleſh, but that the ſame ts 
 Purpoſely intended and meant politickly for the increaſe of fiſhermen and ma- 
riners, and repatring of port towns and navigation, and not for any ſuperſtition . 
tio be maintained in the choice of meats :_ it is enafted, that whoſoever ſhall by 
preaching, teaching, writing, er open ſpeech notify, that any eating of fiſh, or - 
forbearing of fleſh, mentioned in this ſtatute, is of any neceſſity for the ſaving 
of the ſoul of man, or that it is the ſervice of god, otherwiſe. than. as other 
politic laws are and be; that then ſuch perſons Pall be puniſhed as Anme 5 
of falſe news-are and ought to. be. 1. 39, 40. . 1 
And by the 27 El. c. 11. ſ. 4. To the intent that the fridays, ſataridays, LILIES 
and days appointed by former laws to be fiſh days, may the better be obſerved, ___ 
for the utterance and expence of fiſh, and for the F of feſb; no innholder, wut 
taverner, alebouſekeeper, common victualler, common cook, or commen table 
| keeper, ſhall utter or put to ſale, or cauſe to be uttered or put to ſale on. the 
aid days, not we chriſtmaſs nk or upon any day in the time of lent, 2 5 
ind 
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niſhable in the eccleſiaſtical court; as yet it is, the juriſdiction being layed 


Holidays. 


Kind of wvittuals ( except it be to ſuch perſons reſorting to his honje as foal! have 


lawful licence to cat the ſame, according to the tenor of. the 5 El. c. g.); on 


pain of 51 and ten days impriſonment without bail, one third to the queen, one 


third to "the lord of the leet where the offence ſhall be committed, and one 


third to him that ſhall ſue in any of her majeſty's courts of record: and ihe 


faid offences, by virtue of this ftatute, ſoall be inquired of heard and deter- 


mined, in manner and form as 1s expreſſea 1 the ap mens contained ! in the N : 
Helulle of the 5 El. 


Lord Coke jg before theſe acts the cating of fleſh on dan was pu- 


bly the ſaid acts. 3 Inſt. 200. 


* 


church on 
_ holidays, 


ad epairing 680 


Rubrick after the nicene creed: The curate gal! then declare to the 
3 what holidays or faſting days are in the week following to be obſerved. 
Can. 64. Every parſon vicar or curate ſhall in his ſeveral charge declare 


to the people every ſunday, at the time appointed in the communion 
book, whether there be any holidays or faſting days the week following. 


And if any do hereafter wittingly offend herein, and being once admo- 
niſhed thereof by his ordinary, ſhall again omit that duty; let him be 


cenſured according to law, until he ſubmit himſelf to the due periormages 
of it. 


Can. 12. All manner of arſon within the church of England ſhall 


from henceforth Celebrate and keep the lord's day commonly called 
ſunday, and other holidays, according to god's will and pleaſure and the 
orders of the church of Enolund preſcribed in that behalf; that is, in 


hearing the word of god read | and taught, in private and publick prayers, | 
in acknowledging their offences to god and amendment of the fame, in 


: reconciling themſelves c charitably to their neighbours where diſpleaſure 


— 


hath been, in oftentimes receiving the communion of the body and blood 


of Chriſt, in viſiting of the Pare and fick, uling all godly and lober con- 
verſation. 


Can. 14. The common prayer ſhall be aid or ſung, diſtinctliy and re- 


verently, upon ſuch days as are appointed to be kept holy by the book 
of common prayer, and their eves. 


By the 1 El. c. 2. Every perſon ſhall Hemp and faithfully, having 11⁰ 


lawful or reaſonable excuſe to be abſent, endeavour themſelves to reſort to their 
pariſh church or chapel accuſtomed, or pen reaſonable let thereof, to ſoine uſual 
Place where common prayer and /i ich ſervice of god ſhall be uſed in ſuch time 


of let, upon every ſunday and other days oracined and uſed to be kept as holi- 


days, Ind then and there to avide oraeriy and ſoberly, during the time of the 
common Prayer, pr eaching, or other ſervice of god there to be uſed and mi- 


wiſtred ; on pain of puniſhment by the cenſures of the church, and alſo upon 


Pain that every perſon ſo offending ſhall | for ſeil for every ſuch offence 12 d, to I 
be levied by the churchwardens of the pariſh where ſuch offence ſhall be done, 


1s the uſe of the poor of the Jame pariſh, of the goods lands and tenements of 
e fender, by T of Aiſereſs. 4 ee | 


Provided, that whatſrever perſons offending in the premiſſes, 2 for their 
offences firjt receive puniſhment ef the ordinary, Having a teſtimonial thereof 
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Holidays. 


under the ordinary's feal, fall not for the ſame offence efiſooms be convicted be- 
fore the juſtices; and Iikewiſe receiving for the ſaid offence puniſhment ſirſt 


by the juſtices, ſhall not for the ſame offence eftſoons receive puniſhment of the 
oramary.'. . 24 FFC | 


And the juſtices of aſixe may hear and determine the fame, and make pro. 
ceſs for execution as they may do in caſes of treſpaſs. ſ. 19, 
Or the ſame may be determined by one juſtice of the peace; io whom it fhall 


| be lawful, on proof to him made of ſuch default by confeſſion or oath of wits ” 
neſs, to call the party before him and if he fhall not make a ſufficient excuſe, 


and due proof thereof to the ſatisfattion of the ſaid juſtice, he ſhall give 
Warrant to the churchwarden of the pariſh where the party ſhall dwell, to levy 


124 for every ſuch default by diſtreſs and ſale ; and in default of ſuch diſtreſs, 
hall commit him to priſon till payment be made: which forfeiture ſhall (be 


applied to the uſe of the poor of that pariſh wherein the offender ſhall dwe!? 

at the time of the offence committed. 3 J. c. 4. ſ. 27. Provided, that pre- 

ſecution be within one month. ſ. 28. 3% 
But this ſhall not extend to qualified proteſtant diſſenters, who repair 
to ſome place of religious worſhip allowed by the toleration act. 1 V. 


5. By the 27 


as in the feaſt of the aſcenſion of our lord, in the day of corpus chriſti, in the 


bigh feaſt of the aſſumption of our bleſſed lady, the day of all ſaints, and on 
good friday, accuſtomably and miſerably holden and uſed in the realm of Eng- 


land; in which principal and feſtival days, for great earthly covetiſe, the 


people is more willingly vexed, and in bodily labour foiled, than in other feria! 


days, as in faſtening and making their booths and ſtalls, bearing and carrying, 
lifting and placing their wares outward and homeward, as the they did no- 
thing remember the horrible defiling of their ſouls in buying and ſelling, with 
many deceitful lies and falſe perjury, with drunkenneſs and ſtrifes, and ſo 
ſpecially withdrawing themſelves and their ſervants from divine ſervice, it is 

ordained, that all manner of fairs and markets in the ſaid principal feaſts 


and good friday fhall clearly ceaſe from all ſhewing of any goods or merchan- 


diſes (neceſſary victual only except) upon pain of forfeiture of all the goods 
' aforeſaid fo ſhewed, to the lord of the franchiſe or liberty where ſuch goods 


contrary to this ordinance be or ſhall be ſhewed. Nevertheleſs the king of bis 


ſpecial grace by authority of the parliament granteth to them power, which 
of old time had no day to hold their fair or market, but only upon the feſtival 
days aforeſaid, to hold by the ſame authority and ſtrength of his old grant, 
within three days next before the ſaid feaſts, er next after; proclamation firſt 
made to the ſimple common people, upon which day the aforeſaid fair ſhall be 


Holden, always to be certified without any fine or fee to be taken to the king's 
uſe. And they which of old time have, by ſpecial grant, ſufficient days before” 


00 1 


H. 6. c. 5. Confidering the abominable injuries and aſſances Tais probi. 
done to almighty god, and to his ſaints, always aiders and ſingular aſſiſters iu bites on cer 
our neceſſities, becauſe of fairs and markets upon their bigh and principal feaſts, * holde. 


the feaſts aforeſaid, or after, ſhall in like manner as is aforeſaid hold their 


fairs and markets, the full number of their days; the ſaid feſtival days, and 
good fridays, (and ſundays) except. 5 


Vor. I. 4 6. Beſides 
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6. Beſides the eld faſt days, in time of war, or - other calamity ; 


and days of thankſgiving for peace, or victory, or other bleſſing : there 


are four ſolemn days annually, for which ſpecial ſervices are appointed ; 


to wit, the fifth day of November, being the day of the papiſts confpi- N 


racy, and of the arrival of king William; the thirtieth day of January, 


being the day of the martyrdom of king Charles the firſt; the nine and 


_ twentieth day of May, being the day of the reſtoration of king Charles 


| For the ffth | 
_ of November, 


the ſecond; and the twenty fifth oy of October, being the day e on which 
his majeſty began his happy rein. 
7. By the 3 J. c. 1. Foreſmuch as almighty god bath in all ages ſhewed 


bis power and mercy in the miraculous and gracious deliverance of his church, 


and in the protection of religious kings and ſtates, and that no nation of the 
earth hath been bleſſed with greater benefits than this kingdom now enjoveth, 


having the true and free profeſſion of the goſpel under our moſt gracious ſove- 


reign lord king James, the moſt great learned and religious king that ever 


reigned therein, inriched with a moſt hopeful and plentiful progeny, proceeding 


out of his royal loins, promiſing continuance of this happineſs and profeſſion to 


all poſterity : the which many malignant and deviliſb papiſts jeſuits and ſemi- 


nary priefls much envying and fearing, conſpired moſt horribly, when the king's 
moſt excellent majeſty, the queen, the prince, and all the lords ſpiritual and 


temporal and commons ſhould have been aſſembled in the upper houſe of par- 


uiament, upon the fifth day of November in the year of our lord one thouſand 
fix hundred and five, ſuddenly to have blown up the ſaid whole houſe with 


gunpowder: an invention ſo inhumane barbarous and cruel, as the like was 
never before heard of, and was (as ſome of the principal conſpirators thereof 
confeſs) purpoſely deviſed and concluded to be done in the ſaid houſe, that 


_ where ſundry neceſſary and religious laws for preſervation of the church and 
tate were made, which they falſly and ſlanderoufly term cruel laws, enacted 
againſt them and their religion, both place and perſons ſpould be all deſtroyed 
and blown up at once; which would have turned to the utter ruin of this 
whole kingdom, had it not pleaſed almighty god, by inſpiring the king*s moſt 
excellent majeſty with a divine ſpirit, to interpret ſome dark phraſes of a letter 
 ſhewed to his majeſiy, above and beyond all ordinary conftruftion, thereby. mi- 


raculouſly diſcovering this hidden treaſon not many hours before the appointed 
time for the execution thereof: therefore the king's moſt excellent majeſty, the 
lords ſpiritual and temporal, and all his majeſty's faithful and 3 ſubjecta, 
do moſt juſtly acknowledge this great and infinite bleſſing to have proceeded 
merely from god his great mercy, and to his moſt holy name do aſcribe all ho- 


_ nour glory and praiſe : and to the end this unfeigned thankfulneſs may never 


be forgotten, but be had in a perpetual remembrance, that all ages to come may 
Yield praiſes to his divine majeſty for the, ſame, and have in memory ibis joyful | 


day of deliverance; 1. 1. 


I is enafted, that all and fi ngular miniſters in every cathedral nnd pariſh 
church, or other uſual place for common prayer, ſhall always upen the fifth 
day of November ſay morning prayer, and give unto almighty god thanks For 
this moſt happy deliverance ;, and all perſons ſhall always upon that day dili- 
gently and. faithfully reſort ta the po church er chapel accuſtomed, or 10 


ſome 


OT _ Holidays. 
ſome uſual church or chapel where the ſaid morning prayer, preaching or 
other ſervice of god ſhall be uſed, and then and there to abide orderly and ſo— 


berly during the time of the ſaid prayers preaching or other ſervice of god there 


to be uſed and miniſtred. 1.2. VV 
And that every perſon may be put in mind of his duty, and be then better 
prepared to the ſaid holy ſerdice; every miniſter ſhall give warning to his pa- 
_ rifhioners, publickly in the church, al morning prayer, the ſunday before every 
ſuch fifth day of November, for the due obſervation of the ſaid day. ſ. 3. 
And after morning prayer or preaching upon the ſaid fifth day of Ne- 
vember; they ſhall read publickly, diſtin#ly, and plainly this preſent aft. id. 
Give unto almighty god thanks] It ſhould ſeem by the tenor of this act, 
that the form or manner of giving thanks was left to the diſcretion of 


every miniſter : But that there was a ſtanding form for this day, in the 


16 C. 1. appears from this order of the houſe of lords; “ Ordered, that 
the title before the prayers for the deliverance from the gunpowder 
plot ſhall be altered and printed hereafter in hc verba, viz. A thank 
giving for the delivery from the gunpowder treaſon : And the printer 
is to be ſent for to appear before this houſe, to be aſſed how this title 
that is now prefixed, viz. A thankſgiving for peace and victory, cane 
«+0 be mtroduced.”: Gi, 240 „ 
. This office was reviled by the convocation, in the year 1662; and af- 


. 
cc 
> 


(e 


terwards ſome few additions and alterations were made, upon a new re- 


viſal in the ſecond year of William and Mary; and fo continueth. G7, 
I EE | 5 
And the title thereof is this: A form of prayer with thankſgiving, to be 
uſed yearly upon the fifth day of November; for the happy deliverance of Ring 
James the firſt, and the three eflates of England, from the moſt traitercus ard 


| bloody intended maſſacre by gunpowder , and alſo for the bappy arrival of Lis 


majeſty king William on this day, for the deliverance of eur church and naticn. 


And altho' the due obſervation of this day, as alſo of the thir eth of 


January, and of the twenty ninth of May, are injoined by act ct parlia- 

ment; yet the particular forms to be uſed on thoſe days, are not previ- 

ouſly directed, nor ſubſequently confirmed, by any act of parliament ; 

but they are ſpecially authorized (as is allo that for the king's inaugura— 

tion) by this order of his majeſty : EE | 8 
% GEORGE R. 


« Our will and pleaſure is, that theſe four forms of prayer, made for 


the fifth of November, the thirtieth of January, the twenty ninth of 


„May, and the twenty fifth of October, be forthwith printed and pub- 
« Hſhed, and annexed to the book of common prayer and liturgy of the 


church of England, to be uſed yearly on the 411d days, in all cathedral” 


« and collegiate churches and chapels, in all chapels of colleces and 

„ halls within both our univerſities, and of our colleges of Faton and 

Wincheſter, and in all pariſh churches and chapels within that part of 

« our kingdom of Great Britain CHE England, the dominion of Wales, 
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604 Holidays. 
| „ 88 * and town of Berwick. upon Tweed. Given at our court at t St James's, 
: the EVER day of October, 1761, in the firſt year of our eg 


ec By his majeſty's command; 2 
3, «BUTEF. 


* . | De 7 "athun queſtioneth {and ;uſtly as it ſeemeth) the ordinary? q power, 
LE: co puniſh for the neglect of keeping the ſolema days, injoined by act of 

= Parliament; 3 the reſpective acts do give to the ordinary no ſuch 

NR "Po Walſ. c 

J But there ee to be no doubt, ſo far as the ſeveral offences ſhall fall 
vithin the words of the ſaid acts, but that the offenders may be 8 

indicted, fined, and impriſoned for the contempt. 


* For the thir- 8. By the 12 C. 2. C. 30. it is enacted, by the lords and commons al= 
1 tieth of Ja- ſembled in Parliament; that every thirticth day of January, unleſs it falls out 
$  uwry. fo be upon the lord's day, and then the next day following, ſhall be for ever 


et apart, to be kept and obſerved in all churches and chapels, as an anniver- 
ary day of faſting and buiniliation, to implore the mercy of god, that neither 
the guilt of the ſacred and innocent blood of his late majeſty king Charles the 
firſt, nor theſe other fins by which god was provoked to deliver up both us and 
our king into the hands of cruel and unreaſonable men, may at any time be 
viſtted upon us or our poſterity. : 
The form of prayer for this ſolemnity, and alſo for that of the 29th of 
May, were of a different complection in the reign of king Charles the 
ſecond from what they are now. Of which, the reaſon is ſaid to have 
been this: The parliament and other leading men who called home king 
Charles the ſecond (many of whom had been concerned in oppoling his 
| father's meaſures) would not be called traytors; and required that a dif- 
tinction ſhould be made between the commencement of the war, and the 
concluſion of it: they would not ſuffer the firſt oppoſition made to the 
meaſures of that unhappy prince to be ſtyled rebellion ; notwithſtanding 
that they « diſapproved of the abolition of the regal government which 
_ enſued. 
And accordingly the offices for theſe two Senne were FP up, 
chan any reflection on the firſt authors or promoters of the oppoſition ; 
and, in general, breathe more a ſpirit of piety than of party, of humili- 
ation than of revenge; and, throughout, are modeſt, grave, decent, ſen 
Able, and devout. | 

King James the ſecond altered theſe forms. And king William did 

not venture to reduce them to their primitive ſtate. And ſo they have 
ontinued, with very little variation, to this day. 
Por thetwentß 9. By the 12 C. 2. c. 14. Foraſmuch as almighty god the king of kings, 
winch of Mey, and ſole diſpoſer of all earthly crowns and kingdoms, hath by his all-fwaying 
providence and power miraculouſly demonſtrated in the view of all the world,” 
his tranſcendent mercy love and graciouſneſs, towards his maſt excellent majeſty 

Charles the ſecond, by his eſpecial grace, of England, Scotland, France, and 

 lreland, king, defender of the true faith, and all his majeſty's loyal ſubjefts of 


tis tis kingdom of England, and the dominious thertunto annexed, by his ma- 
2 


2 | jelly $ 


holldays. 


j 50 late moſt wonderful pleriews peaceable and joyful reflouration, to the 


 attual poſſeſſion and exerciſe of his undoubted hereditary ſovereign and regal 


_ enthority over them (after fundry years forced extermination into foreign parts, 


by the moſt traiterous conſpiracies, and armed power of uſurping tyrants, and 
execrable perfidions traytors). and that witheut the Teaſt oppeſition, or effuſion 
of bled, thro” the unanimous cordial loyal votes of the lords and commons in 
this preſent parliament afſembled, and paſſionate defires of all other his majeſty's 
ſubjecls; which unexpreſſeble bly 1 ng (by god's own moſt wonderful diſpenſation) 


was compleated en the twenty ninth da of May laſt paſt, being the moſt me- 


moralle birth day, not only of his majeſty, both as a man and prince, but like- 


wiſe as an attual king, and of this and other his majeſty's kingdoms, all in a 
great meaſure new born and reifed from the dead on this mojt joyful aay, 
wherein many thouſunds of the nobility gentry citizens and other his lieges « 
this realn, condutied his majeſty unto bis royal cities of London and Weſtminſter, 
_ with all poſi ple expreſſions of their publick joy aud loyal affections, in far 
greater triumph than any of his moſt vittorious predeceſſors kings of England, 


returned thither from their foreign conqueſts; and beth his majeſty's houſes of 


Parliament, with all dutiful and joyful demonſtrations of their allegiance, Pull. 
 lickly received, and cordially congratulated his majeſty's moſt baſpy arrival, and 


inveſtiture in bis royal ene, "at his palace at Whitehall : Upon all which 
confiderations, this being the day which the lord bimfelf hath made and rene 


with ſo many publick bleſſings jr ſignal deliverances, both of his majeſty and 
His people, from all their late moſt deplorable confiſions, aivifi ons, Wars, de- 
vaſtalions and ofpr Mons, to the end that it may "be kept in perpetual remem- 


| brance in all ages to come, and that his ſacred majeſ! y with all his ſubjefts of 


this realm and the dominicus theresf, and their poſterities after them, might 


annually celebrate the perpetual memory thereof, by ſacrificing their unfe gued 


bearty publick thanks thereon to almighty gad, with one Fears and voice, in 4 


moſt devout and chriſtian manner, for ail theſe publick & enefits received and 


* 


conferred on them, upon this moſt jcyful day; it is ena&ed, ty the king's 7 10 
excellent majeſl 'y, and the lords and commons in parliameit 6 oembled, that at. 


and finonior miniſters of god's word and ſacraments, in every church che el 15 


and other uſual place of divine ſervice end publick prayer, Which now are, 4 
hereafter, Al be within this realm of England and the dominions thereof, and 


heir ſucceſſers, ſhall in all ſucceeding ages aunually celebrate the twenty ninth 
day of Mey, by rendring their bearty publick praiſes and inankſyivings Unto 
almighty god, for all the foreme entioned extraordinary mercies bleſſngs and 


deliverances received, and mighty alis done thereon, and declare the jame to dl. 


be people there aſſembled, and the generations yet to come, tha! ts thev may 


for ever praiſe the lord for the ſame, wheſe name alone is excellent, and his 
glory above the earth and heavens : | 
Aud be it further enacted, that every perſon inhabiting v1 ithin this gd 


and the deminions Ibereunto bel:neing, Jhall upon the Jaid day eimnually v cet 
with diligence and devotion, to ſen re uſual church chapel or place, where ſuc Hh 


public thankſervings end praiſes 70 nd s moſt divine e Heul be rendrtil, 


and there orderly ond devoutly abide during Pg faid 5 publick thats FLUE, 
Fy 4 "GY SH 


6s 
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5 prayers, preaching, ſinging of pſalms, and other ſervice of god there to be uſed 


and miniſtred : 


And to the end that all perſons may be put in mind of their duty cheven, 


and be the better Prepared to diſcharge the ſame with that piety and devotion 


as becomes them; be it further enacted, that every miniſter ſhall give notice to 


His pariſhioners publickly in the church at morning prayer the lord's day next 
before every ſuch twenty ninth day of May, fer the due obſervation of the ſaid 


day, 24 Joan then Heewnje crates and "4 VOOR. read 225 gen act to the 


| Peo pl . 


Of the difference Fetten the hw of prayer which was firſt drawn up 
for this ſervice, and uſed during the reign of king Charles the ſecond, 


and the form which is now y uſed, it is ee fit here to ſubjoin ſome 
ſtriking ſpecimens. | 1 8 


Office of Cha. 2. l Office of Js. 2, hs in uſe.) 


Title thereof, * rubrick. 


| A 3 of prayer with that: kſgiving, A form of prayer with chankſeiving to | 
te be uſed yearly upon the 29th day of almighty god, for having put an end to the 


May; being the day of his majeſty's great rebellion, by the reſtitution of the king 


birth, and happy return to his 1 77 55 and royal family, and the reſtoration of the 
doms. | government, after many years interruption : 

which unſpeakable mercies were wonderfully 

completed upon the 29th of May, in the 

year 1660, And in memory thereof, that 

day in every year is by act of parliament ap- 

pointed to be for ever kept holy. | | 

The act of parliament for the obſervation _ 

of this day, ſhall be read publickly in all 

_ churches. on the lord's day next before ; and 


notice to be given for the due obſervation of 
= the faid iP | 


Collect, 1 
W. Sight hep 1 „ us yield 5 3 Wy thank 


chanklgiving for our deliverance from gi ving 8 the wonderful deliverance of theſe 


thoſe great and apparent dangers where- kingdoms from the great rebellion, and all 


with we were compalled, the mileries and oppreſſions conſequent there- 
| upon, under which they had fo long groaned, 
6 We yield thee thanks. ., for our 

| deliverance . . . from the unnatural rebel- 


ion, uſurpation, and tyranny, of ungodly 
and Cruel Men, 


Finally, by way. of CS the Git borh of the. one 155 the other 
will appear, from the following anecdotes. 


O God. 


Holidays. 


Office of Cha. 2. 
O God, who by thy divine provi- 
| dence and goodneſs didſt this day firſt 


bring into the world, and didſt this day 


alſo bring back and reſtore to us, and 
to his own Juſt and undouhted rights, 
our moſt gracious ſovereign lord thy 
ſervant king Charles; vreſprve his life, 


and eſtabliſh bis e we befeech 
Be unto him a helmet of ſal- 


thee, 
vation againſt the face of his enemies, 
and a ſtrong tower of defence in the 
time of trouble. Let his reign be proſ- 


perous, and his days many. Let juſtice, 


truth, and holineſs; let peace, and love, 


214 all chriſtian virtues flouriſh in bis 
| Let his people ſerve him with 
honour and obedience ; and let him ſo 
duly ſerve thee on earth, that he may 


hereafter everlaſtingly reign with thee 


in heaven, through Jeſus Chriſt our 


Amen. 


lord. 


O lord our god, 1 upholdefi and 


"Hon all things in heaven and 
earth; 
with our thankſgivings, for our ſove- 
reign lord Charles, ſet over us by thy 
grace and providence to be our king: 
And ſo, together with him, bleſs the 
whole royal family with the dew of 
thy heavenly ſpirit ; that they, 


cious and endleſs favour, may continue 


before thee in health, peace, joy, and 


honour, a long and happy life upon 
earth, and after Gdezth obtain everlaſting 
life and glory in the kingdom of hea- 
ven; by the merits and mediation of 


Chriſt Jeſus our ſaviour, who with the 


father and the holy ſpirit, liveth and 


reigneth ever one god, world without 


end. Amen. 


ſafed to us; 


ever again fall upon us. 
feat all the ſecret counſels of deceitful and 
wicked men againſt us. Abate their pride, 
aſſwage their malice, and confound their 


receive our humble prayers, 


among us. 
lord the king, with the whole royal family, 
from all treaſons and conſpiracies. 
him an helmet of ſalvation, and a ſtrong 
tower of defence againſt the face of all his 


ever 
truſting in thy goodneſs, protected by 
thy power, and crowned with thy gra- 


Office of Ja, 2. 
Almighty God, and heavenly father, who 


of thine infinite and unſpeakable goodneſs to- 
didſt in a moſt extraordinary and 
wonderful manner diſappoint and overthrow 
the wicked deſigns of thoſe traiterous, heady, 
and high m inded men, who. under pretence 
of religion and thy moſt holy name, had 
contrived, and we 


wards us, 


U n'gh effected the utter 
deſtruction of this church and kingdom; as 
we do this day moſt heartily and devoutly 
adore and magnify thy elorious name for 


this thine infinite goodneſs already vouch- 


fo do we moſt numbly beſeech 


thee 10 continue thy grace and tavour to- 


wards us, that no ſuch diſmal calamity may 
Infatuate and de- 


devices. Strengthen the hands of our now 


moſt gracious ſovereign, and all that are put 
in authority under him, with judgment and 
juſtice, to cut off all ſuch workers of ini- 


quity, as turn religion into rebellion, and 
faith into faction; that they may never a- 


gain prevail againſt us, nor triumph in the 


ruin of the monarchy, and thy church 
Protect and defend our ſovereign 


Be unto 


enemies; clothe 5 with ſhame and con- 
fuſion, but upon himſelf ard his pofterity 
let the crown for ever flouriſh. 
people, a 
give thee thanks for ever, and will alway s be 
ſhewing forth thy praiſe, from generation to 
generation, through Jeſus Chriſt our oniy 


ſaviour and redeemer;; ; to whom, with thee, 
O father, and the holy ghoſt, be alocy.i in the 


church, throughout all ages, world without 
end. Amen. 


Note, there is no order in either of theſe offices, for a ſermon or ho- 


mily on this day; and in the office of Cha. 2. there is no direction for a 
ſermon or homily on the 3oth of January, but by the office of James 2d 


it is required that on the taid 3oth day of Jan. ſhall be read the firſt and 
ſecond parts of the homily againſt diſobedience and wiltul rebellion, or elk 
the miniſter Hall preach a ſermon of his own compoling upon the lame 


The 


80 we thy | 


and the ſheep of thy paſture, will 
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For the king” 8 — 


314 ug mation. 
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10. The inauguration day, or the day when the king or queen, for the 
time being, began their reſpective reigns, is not injoined by act of parli- 
ment, as are the other ſolemn days for which particular ſervices are ap- 
pointed. The obſervation of this day, in the time of king Charles the 
firſt, was inforced by a particular canon in the year 1640, after the ex- 
ample (as it is faid in the preface to that canon) as well of the godly 
chriſtian emperors in the former times, as of our own moſt. religious 
princes ſince the reformation: and the faid. preface further faith, that a 


particular form of prayer was appointed by authority for that day and 
purpoſe, and injoineth all churchwardens to provide two of thoſe books 


at leaſt. This feitival was diſuſed in the reign of king Charles the ſecond, 


upon occaſion of the death of his royal father, the manner of which 
changed the day into a day of ſorrow and faſting, 


as is ſet forth in the 
order for reviving that uſage in the firſt year of king James the ſecond, 


before the ſervice compoſed for that purpoſe, Which ſervice (after an- 
other diſuſe of that feſtival during the reign of king William) Was re- 
viſed, and the obſervation of the day commanded by a ſpecial order 
thereunto annexed, in the fecond year of queen Anne, and fo continueth 


to this time. 615, 246. 


Some have queſtioned by what authority of law this Made” as alſo 


the other occaſional thanſgivings and faſts appointed by the king, are AY | 


Upon which Mr Johnson "obſeryet h, that it is ſufficient in this aſe (as he 


thinketh) that the two houſes of parliament have and do own this power 
to be lodged in the crown, as they do by ſubmitting to theſe royal com- 


mands 1n obſerving ſuch days, and. ſometimes petitioning hum to order 
theſe religious ſolemnities. Jehnſ. Cler. Vad. Mec. 182. | 


Nevertheleſs this ſame Mr johnſon after wards, in the year 1715 „being 
cited before the ordinary to give an account why he omitted in his church 
the ſervice of the king's inauguration, perſiſted in his omiſſion thereof, 


and gave this for the reaſon (which he deſired might be underſtood as 
well for his omiſſion of the ſervice of that day, as of other occaſional 
. Pray ers at other times); namely, that the king's proclamation hath not 


the force of a law in England; that the king 1 18 ſupreme 1 in eccleſiaſtical 


_ cauſes, only as he is ſo in temporal, that is, in his courts ; and that he 
| knoweth (he fays) of no ſupremacy, which is exerciſed without either 
 parhament, or convocation, or court of delegates, or the courts in Welt- 


minſter hall; or however, that the king's ſupremacy, whatever it is, in 


this reſpect is reſtrained and limited by act of parliament ; that by the 


36 canon, every clergyman is required to promiſe under his hand, that 


be will uſe the form in the book of common prayer preſcribed, 410 no 
_ other ;, that by the ſtatute of the 5 & 6 Ed. 6. c. 3. all the days there 
mentioned ſhall be kept as holidays, and none other ; and that by the ſc- 


vera] acts of uniformity, all miniſters are required to uſe the form pre 
ſcribed in the book of common prayer, and none other, or otherwiſe —— 
And the profecution againſt him (he lays) did not proceed. 2 


caſe of occaſional days and Prayers. 
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Hoſpitals, 


Fe OR Papiſts being difabled to nominate to o hoſpirals, fre title Po. 
I Of hoſpitals, fone are corporations aggregate of many, as of maſ. Divers kinds 
ter or warden, and his confreres ; ſome, where the maſter or warden hath of hoipital., 
only the eſtate of inheritance in him, and the brethren or ſifters power to 
conſent, having college and common ſeal ; ſome, where the maſter or 
Warden hath only the eſtate in him, but hath no college and common 

ſeal. And of theſe hoſpitals, ſome be eligible, ſome donative, and ſome 
preſentable. 1 Inſt. 342. | 
2. By the 39 Elie 0. 5. (made perpetual by the 21 Ja. 5 1.) Ever y Power of 
perſon ſeiſed of an cate in fee ſimple, ſhall bave full power at his will and foundation. 
| pleaſure, by deed inrotled in the high court of chancery, to ere# found and efta- 

bliſh an hoſpital, maiſon de dieu, obiding place, or honſe of correction, as well 
for the finding ſuftentation and relief of the maimed poor needy or impotent 

people, as to ſet the poor to work, to have continuance for ever; ; end from 

Hime to time to place therein ſuch head and members, and ſuch number of poor, 

as to him his heirs and afſiens ſpall ſeem convenient : And ſuch hoſpital ſo 
founded, ſhall be incorporated, and have perpetual ſucceſſion for ever; by ſuch 

name, as the founder, his hcirs, executors, or affigns ſail appoint : And ſhalt 
by the name of incorporation have capacity to purchaſe and hold any goods or 
' freehold lands, not exceeding 2001 a year above repriſes z without licence or | 
writ of ad quod damnum; the flatute of mortmain, or any other ſtatute 
or law to the contrary notwithſtanding. And they ſhall have a common ſeal. 
Provided, that no ſuch h:ſpital ſhall be founded or incorporated, unleſs "_ 
the foundation or erection thereof, the ſame be endowed for ever with lands 
tenements or bereditaments of the clear yearly value of 101. And, ” Pally, 5 
uch conſtructions foall 4 be made of this a, as fball be moſt beneficial for tbe: 
maintenance of the poor, and for repreſſing and avoiding of all as and de- 
vices to be invented or Pits 171 446 contrary to the true meamiitg ef this ac. 


Mot exceeding 2001 4 year] If they be at the time of the foundation 
or endowment of the yearly value of 200 / or under, and afterwards wg 
become of greater value by good huſbandry, riſing of prices, ſudden ac- 
cidents, as by eſcheat, or otherwiſe ; they + ſhall continue good, to be en- 
zoyed by the hoſpital, albeit they be 2 above the yearly value of 2001: for 
the yeariy value mult be accounted as it was at the time of the endowment 
made. Alſo goods and chatrels (real or perſonal) they may take of what. 
valuc ſoever. 2 Iuſt. 722. V — 
But by the g G. 2. c. 36. No manors, lands,” ſenemente, Tents; advctoſons, e 
or other hereditdments, cot poreal or incor poreat ; nor any ſum of money, goods, 
chati:!s, och in Ihe publicꝶ Ls ecuritic es far money, or any other perfongl 
ease what ſnever, to be laid cn! 11 &. ſpuſed of in the purchaſe of any lands te- 
nements er bereditamzn: 's, fail be gie en i any ways conveyed or fetiled (unless 


r 4 1 
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Hoſpitals, 


it be bois fide far full and valuable conſideration) to er upon any perſon 2 
or perſons, bodies politick or corporat te, or otherwiſe, for any eſtate or inte- 


reſt whatſoever, or any ways charged or incumbred, in truſs or for the 


benefit of, any charitable uſes whatſoever , unleſs ſuch appointment of lands, 


or of money or other perſonal eſtate (other than ftocks in the publick funds), be 
made by deed indented, ſealed, and delivered in the preſence of two witneſſes, 


welv? kalendar months at leaſt before the death of the donor, and be inrolled | 
in chancery within fix kalendar months next after the execution thereof; and 


E 167 fuch ftack in the pudlick funds be transferred in the publick books u; u- 


4% kept jor the transfer of ſeocis, fix kalendar months at leaſt before the death: 


of ide donor i and unleſs the ſame be made to take effet in poſſeſſion for the 


Viſitation and 
COYCrament. 


charitable uſe inlended, immediately from the making thereof, and be without 


Power o revocation. And any aſſurance otherwiſe made ſhall be void. 


3. By the aforeſaid ſtatute of the 39 Eliz. c. 3. The hoſpitals, ſo 


founded , ſhall be ordered and viſited by ſuch perſon or perſons, as ſhall be 


aſſigned by che founder, his heirs or aſſigns, in writing under his or their 
hand and cal, not being repugnant or contrary t to the laws and ſtatutes 


of this reaim. 


It the founder maketh no ap ppointment; then it is enacted by the 2 H. 5, 


c. 1. as followeth: eee as many hoſpitals within this realm, 


founded as well by the noble kings of this realm, and lords and ladies 


both ſpiritual and temporal, as by divers other eſtates, to the honour of 


god and of his glorious mother, in aid and merit of the ſouls of the 
ſald founders, to the which hoſpitals the ſame founders have given a great 


part of their moveable goods for the building of the ſame, and a great 


part of their lands and tenements, therewith to ſuſtain impotent men and 
women, lazars, men out of their wits, and poor women with child, and 


to nouriſh relieve and refreſh other poor people in the ſame, — 


be now. 


| for the moſt part decayed, and the goods and profits of the ſame by di- 


vers perſons as well ſpiritual as temporal withdrawn and ſpent in other uſe, 


whereby many men and women have died in great miſery, for default of 
aid living and ſuccour, to the diſpleaſure of god, and peril of the ſouls 
of ſuch manner of diſpoſers; it is ordained and eſtabliſhed, that as to the 
hoſpitals which be of the patronage and foundation of the king, the or- 
(li inarics, by virtue of the king's commiſſion to them directed, ſhall in- 


quire of the manner and foundation of the ſaid hoſpitals, and of the go- 
vernance and eſtate of the ſame, and of all other matters neceſſary and 


3 requifite in this behalf, and the inquiſitions thereof taken ſhall certify 


in the king's chancery: And as to other hoſpitals which be of another 


foundation and patronage than of the king; the ordinaries ſhall inquire 


of the manner of the foundation, eſtate, and governance of the ſame, 


and of all other matters and things neceſſary in this behalf, and upon 


O 


that make thereof correction and reformation, according to the laws of 


holy church, as to them belongeth. 
And by the 43 Eliz. c. 4. Where lands and goods given to hoſpitals 


have been miſapplied, the lord chancellor may Iiflue commiſſions to in- 


quire and tae order therein : but this not to extend to hoſpitals which g 
. oo have 


have ſpecial viſitors or governors. And provided, that this act ſhall not 
extend to abridge the power of the ordinary, — „„ 
4. By the aforeſaid ſtatute of the 39 Elix. c. 5. In the hoſpitals fo Of ele ions 
founded as aforeſaid, they ſhall be placed, or upon juſt cauſe diſplaced, in hoſpialz, | 
by ſuch perſon or perſons as ſhall be aſſigned by the founder, his heirs 
or aſſigns, by writing under his or their hand and ſeal, not being repug- 

_ nant or contrary to the laws and ſtatutes of this realm. 
And by another clauſe in the ſame ſtatute ; it ſhall be lawful to the 
founder, his heirs or aſſigns, upon the death or removing of any head or 
member, to place one other in the room of him that dieth or his remo- 

%% oo 8 OE 

And by the 31 Eliz. c. 6. If any perſon ſhall take any reward for no- 
minating to an hoſpital, his place (if he ſhall have any) in ſuch hoſpi- 
tal ſhall be void. And any perſon receiving any reward for reſigning 
his place in any ſuch hoſpital, ſhall forfeit double the ſum, and the per- 

- fon for whom he religns ſhall be incapacitated. hu nn een 


5. By the aforeſaid ſtatute of the 39 Eliz. c. 5. it is provided, that Leaſe; 
all leaſes or eſtates to be made by any ſuch corporation, exceeding the | 
number of twenty one years, and that in poſſeſſion, and whereupon the 
accuſtomable yearly rent or more, by the greater part of twenty years 
next before the taking of ſuch leaſe, ſhall not be reſerved and yearly 

... Payable, Sal / ein nn; Nt gd .. 
6. By the 43 Eliz. c. 2. All lands within the pariſh are to be aſſeſſed Taxes; 

JJ ß 

And by Folt chief juſtice, E. 1 4». Hoſpital lands are chargeable to 
the poor as well as others; for no man by appropriating his lands to an 
hoſpital, can diſcharge or exempt them from taxes to which they were 
ſubject before, and throw a greater burden upon his neighbours. 2 Salk. 

5 fa the caſe of St Lyke's hoſpital for lunaticks, M. 1 G. 3. it was deter- 

mined, that the ſaid hoſpital was not chargeable to the pariſh rates; and 

that in general no hoſpital is ſo, with reſpect to the ſite thereof, except 
thoſe parts of it which are inhabited by the officers belonging ts the hoſpital, 
as the chaplain, and phyſician ; and the like in Chelſea hoſpital. And 

_ theſe apartments are to be rated as ſingle tenements, of which the ſaid 
officers are the occupiers. The reaſon why the apartments in this hoſpi- 

tal, of the ſick or mad perſons, are not to be rated is, that there are no 

_ perſons who can be ſaid to be the occupiers of them (and it is upon the 

occupiers of houſes that the rate is to be levied). For it would be ab- 

ſurd to call the poor objects fo with reſpect to this purpoſe; and the 
leſſees of the hoſpital in truſt for the charitable purpoles to which it is 
applied, cannot with any propriety be conſidered as the occupiers of it; 
nor, laſtly, can the ſervants of the holpital, who attend there for their 

| hvelihood; and no other perſons, ſaid Lord Mansfield chief juſtice, can 
with any ſhadow of reaſon be conſidered as the occupiers of it. 
By the annual acts for the land tau, it is provided, that the fame ſhall 

not extend to charge any hoſpital, for or ig reſpect of the ſite of ſuch 

x e OY > hoſpital, 
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Hoſpitals, 


hoſpital, or r any of the buildings 5 within the walls or limies (eee or ts 
charge any of the houſes or lands, which on or before Mar. 25. 1093, 
clid belong to Chriſt's Mloipital, St Bartholomew, Brides well, St Tliomas, 
and Bethlehem holpital, in London and Southwark ; or to charge any 
other hoſpitals or alms/ouſes, for or in reſpect only of a wy rents or reve- 


nue, which on or before Mar. 25. 1693, were paxable to the ſaid hoſe 


1 £ 6 — 


pitals or almſt: Quſes, being to be received and di bard f for the immediate 
uſe and relief of the poor of the ſaid hoſpitals and almſhouſes only. 5 
Provided, that no tenants, that hold any lands or houſes, by leate or 

other grant from any of the ſaid hoſpitals or alms houſes, do claim any 


exemption; but that all the houſes and lands which they ſo hold, ſhall be 


rated for ſo much as they are yearly worth, over and above the rents re- 
| ſerved and payable to the ſaid hoſpitals or almſhouſes, to be received and 
diſburſed for the immediate ſupport and relief of the poor of the laid hot- 5 


pitals and almſhouſes. 


Provided, that nothing herein ſhall S conſtrued | to extend” to Gai nge 5 
any tenant of any the houſes or lands belonging to the ſaid hoſpitals or 
almſhouſes, who by their teaſes or other contracts are obliged to pay all 


rates taxes and impoſitions whatſoever; but chat they ſhall be rates. and 


pay all ſuch rates taxes and impoſitions. 
And if any queſtion ſhall be made, how far any lands or tenements, 

belonging to any hoſpital or alms houſe, not exempted by name, ought 

to be aſſeſſed and charged; the fame ſhall. be determined by the commul- 


ſioners upon the appeal day. 


And there 1s, further, a general duals, that all ack lands, revenues, 


or rents belonging to any hoſpital or almſhouſe, or ſettled to any it 


ble or pious uſe, as were aſſeſſed in the fourth year of Will. and Mar. 


ſhall be liable to be charged; and that no other lands, tenements, or he- 


reditaments, revenues, or rents whatſoever, then belonging to any hoſpi- 
tal or almſhouſe, or ſettled to any: cnaritable or FPIOus: uſes, as aforeſaid, 


ſhall be charged, 


 Hoſpitallers, See Gonagerles 
Hotchpot. Sec Wills. 


January the thirticth. | See Dolidays.. 


Jews: 


Jews. 


K Jew is to be ſworn on the old teſtament; and perjury may be aſſign 
X ed upon that oath. 2 Keb. 31 = 

By the 10 C. c. 4. When any of 4 majeſty's ſubjects, profeſſing the 
jewiſh religion, ſhall take the oath of 2 the words, upon the 
true faith of 2 chriſtian, ſhall be omitted. ſ. 18. 
H. 2 G. 2. Gomez Serra and Munez. Upon error in debt upon a bond, 
the bail being both jews, were ſuffered. to put on their hats while they . 
took the oath. Str. 821. = 
By the 1 An. ft. 1. c. 30. If any jewiſh parent, in order to the com- 
pelling his proteſtant child to change his religion, ſhall refuſe to allow 
ſuch child a ſufficient maintenance, ſuitable to the degree and ability of 
ſuch parent, and to the age and education of ſuch child ; then, upon 
Seen thereof to the lord chancellor, it ſhall be lawt * for him to 
make ſuch order therein, for the maintenance of ſuch prote Rant child, as 
he ſhall think meet. | 
Marriages, where both parties are jews, are excepted out of th Mat. 
riage act of the; e 33. 


le. See Church. 
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Images. 

in %.] Mages in the church, and the prineipat image in the chance! 
| (viz, of the ſaint to whom the church is dedicated, Linat." 
ſhall be provided at the charge of the pariſh.” fo, 

- Arund. None ſhall bring into diſpute the e af the church. 
concerning the adoration of the glorious croſs, the worſhip of the images 
of ſaints, or pilgrimages to the places or relicks of the ſame ; but it hall 
be publickly taught and preached by all, that the croſs, and image of the 
crucifix, and other images of the ſaints, in memory and honour -of -thole 
whom they repreſent, and their places and relicks, ought to be worſhip- 
ped by proceflions, kneeling, bowing, incenſe, kifling, oblacions, illuns 
nations, pilgrimages, and all other modes and forms whatioever uled in 
the times of us and our predeceſſors, on Powe of incurring the guilr 61. 
hereſy. 

Art. 22. The romiſh loctrine concerning the worſhipping and adoration as 
well of images as of relicks, and alſo invocation of ſaints, 1s 0 foud thing, Vaiii- 
ty invented, and grounded upon no warr "any of ſcripture, but Father repugnait 
io the word of god, 

2 & 4 Eq : 
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Images. 


3 & 4 Ed. 6. c. 10. A in churches, of fone timber alabaſter 0 or ear th 


no Fare carved or painted, ſhall be defaced and deſtroyed. 1. 2. 


But this not to extend to any image or picture, ſet or graven upon any tom 


in any church chapel or churchyard, only for a monument of any king prince 
nobleman or 75 dead perſon, which hath not been . reputed and taker 


or a ſaint. ſ. 


Alſo this mall not be done by any perſon of his Own authority, but he 


ought to have the licence of the ordinary. Cro. Ja. 366. 


And if any ſhall do ſo without the licence of the ordinary; Dr Godol. f 


phin ſays, he ſhall bind him to his good behaviour: But the meaning is 


only, that he may be bound to his good behaviour, not by the ordinary, but 
by the temporal judge; as in Pricket's caſe (which is the caſe referred to), 


the offender was bound to his good behaviour, not by the ordinary, but 
by the lord chief JE of the King's $ bench. 1 


Impropriation. 


| qPPROPRIA 7 I ON (as ſome ſay) is property 10 1 when it 18 


in the hands of a biſhop, college, or religious houſe; impropriation, 


when it is in the hands of a layman. But the words are generally uſed 


promiſcuoufly. And the Jaw concerning the ſame is treated of under the 


5 tirle aeeen. 


Inauguration day. See Holidays. t : 
Inceſt, See Lewdneſs. 
Incumbent. See Venelice. 
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Indemnity. 


Ax; indemnity was, a penſion paid to the biſhop, in conſideration of 
diſcharging or indemnifying churches united, or appropriated, from 


the payment of procurations ; or by way of recompence for the profits 


which the biſhop would otherwiſe have received during the time of the 
vacation of ſuch churches. 595 70, 71 9. 


Indicabit. 


Inditavit. 


T1 N D ICAL I 7 0 called from thoſe words in the writ, Aae nobis, 
Sc.) is a writ or prohibition that lieth for the patron of a church, 
whoſe 1 is defendant in the eccleſiaſtical court in an action for tithes, 


commenced by another clerk, and extending to the fourth part of the 


value of the church at leaſt. In which caſe the ſuit belongs to the king's 
court by the ſtatute of the 13 Ed. 1. c. 3. Wherefore the defendant's 
patron (being like to be prejudiced in his church and advowſon, if the 


plaintiff obtain i in the eccleſiaſtical court) hath this means co. remove it to 


the king's court. Terms of the L. F. N. B. 104. 


But if the tithes in queſtion do not amount to the fourth part of the 
yearly value of the church; the eccleſiaſtical court may determine the 


right on a writ of We F. N. B. 70. 


= an ien See Benelite. 


Inhibition. 


. AN: inkibition | is a writ, to forbid a judge from farther proceeding, 


in a cauſe depending before him, DEI 1 in nature of a Prohibition. 


Terms 5 of the law. 


And this writ moſt commonly ifi ilſueth out of an higher court chriſtian 


| to an inferior, upon an appeal. Id: 


But there are likewiſe inhibitions on the viſitations of archbiſhops and 


biſhops : Thus when the archbiſhop viſits, he inhibits the biſhop ; and 


when a biſhop vilits, he 1ND1DILS the archdeacon : WE this f is to prevent 
confuſion. 7d. 


2. By Can. 96. That the juriſdiction of Page may be 500 (as 


near as may be) intire and free from prejudice z and that for the behoof 
of the ſubjects of this land, better proviſion be made, that henceforward 
they be not grieved with frivolous and wrongful ſuits and moleſtations ; 
it is ordained, that no inhibition ſhall be granted out of any court be- 
longing to the archbiſhop, at the inſtance of any party, unleſs it be ſub- 


ſcribed by an advocate practiſing in the ſaid court. And the like courſe _ 
ſhall be uſed, in granting forth any inhibition at the inſtance of any party, 


by the biſhop or his chancellor againſt the archdeacon, or any other per- 


ſon exerciling eccleſiaſtical juriſdi tion. And if in the court or conſiſtory 


of any biſhop there be no advocate at all; then ſhall the ſubſcriptio on of 4. 


proctor, practiſing in the ſame court, be held ſufficient, 
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Inhibition. 


And by the Can. 97 7. It is further ordered and decreed, chat Les: 
forward no inhibition be granted by occaſion, of any interlocutory decree, 
or in any cauſe of correction whatſoever, except under the form aforeſaid. 
And moreover, that before the going out of any ſuch inhibition, the 
appeal it ſelf, or a copy thereof (avouched by oath to be juſt and true), 
be exhibited to the judge or his lawful ſurrogate, whereby he may be 
lawfully informed, both of the quality of the crime, and of the caule of 
the grievance, before the granting forth of the ſaid inhibition. And 
every appellant, or his lawful proctor, ſhall before the obtaining of any 
ſuch inhibition, ſhew and exhibit to the judge or his ſurrogate in writing, a 
true copy of thoſe acts wherewith he complaineth himſelf to be aggrieved, 
=: and from which he appealeth ; or ſhall take a corporal oath, that he hath 
EEE | performed his diligence and true endeayour for the obtaining of the ſame, 
T and could not obtain it at the hands of the regiſter in the count Y, Or 
1 his deputy, tendring him his fee. And if any judge or regiſter ſhall ei- 
ther procure or permit any inhibition to be ſealed, ſo as is did, contrary” | 
to the form and limitation above ſpecified ; let him be ſulpended from 
the execution of bis office, for the ſpace of three months: and if any. 
proctor, or other perſon whatſoever by his appointment, ſhall offend in 
any of rhe premiſſes, either by making or ſending out any inhibition con- 
trary to the tenor of the ſaid premiſſes; let him be removed from the 
EXE reiſe of his office for the: ſpace of. a Whole year, without hope of re- 


be cale Or reſtor! ing 


Inſtallment. Sce -5ithops; 


T 


Inſtitution. Sce Ecnefice. 


Interditt. 


INTF RDICT 18 an eccleſiaft ical cenſure, where by the divine ſervices 
are prohibited, citner to particular perions, or in particular places, or 
both. Lind. 320. 

And both 575 kinds of interdict have been frequently exerciſed 3 
tofore, upon whole villages, towns, provinces, and even kingdoms ; till 
they ſhould make ſatisfaction for injuries done, or abſtain trom injuries 
they were doing, to the church. G.. 1047. 

5 During che dime of the interdict, baptiſm was od: becauſe of the 
> frailty and uncertainty of lite; bur the holy euchariſt was not allowed, 
except in the article of death; ſo alſo chriſtian burial was denied in any 5 
conſecrated Place, except it were done without divine offices. Ged. 
App. 18. | 

But this cenſure hath been long diſuſed; and nothing of it appeareth 
in the laws of church or ſtate lince the reformation. Gial. L047. 

Inter: 
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Interlocutoꝛy detree. 
AN interlocutory decree in the ſpiritual court, is that which doth not 


decide the cauſe, but only ſome incidental matter, winch happens 
between the beginning and end of it. 


Inteſtates. 
> ” HE law concerning inteſtates, being connected in many inſtance. 


with the law concerning laſt wills and teſtaments; the whole 1s 
treated or e under the title Mills. 


Antrulion. 


Otho. Ora Oe Ye as we underſtand, that certain priefts caſting an He 1 pt 
EEG ug Fe; BG benefice of a perſon who is abſent, feigning reports that they 
have heard he is dead, or hath refiened his benches, and ſo procure them 

ſelves to be intruded into the ſame benefice ; and if perhaps he who was pre- 

tended to be dead fhall return unto his church, anſwer is made unto him, I 
know thee not, and the door is ſhut againſt him: And foraſmuch alſo as others, 

blinded with covetouſneſs, do preſume privately, or in what manner ſoever 
they can, to intrude themſelves into the benefices not only of the abſent but alſo 
7 thoſe who are preſent; and when they are in, neither the ſentence of the 

zudge nor any other thins by which 2 may be ejected doth avail, but they 
defend themſelves with force of arms : We do decree, and friftly injoin, that 
no benefice in any wiſe be conferred, upon pretence of any fame or report f 
the death or ceſſion of any perſon being abſent ; but the ordinary ſhall wait _ 
until he be fully informed in either caſe : otherwiſe he ſhall be Jens to rene 
the whele damages to ſuch abſent perſon ; and moreover, he who hath 
cured himſelf to be intruded, ſhall beſides the reparation of damages, be fue 
pended ipſo facto from his office and benefice. Which alſo ſhall extend 10 
every one, who ſhall of bis cn authority or preſumption, either pr vic or 
by force, obtain the Poſſeſi on of an ecciefiaſtical benefice «vhich 15 wie aj ardi⸗ er 
incumbent, and after it ſhall be declared to belong 19 fich other, / 
vour to defend himſelf therein by force of arms. Athon. 32. 
Nor any other thing by u which they may be gſected] That is, not any ſpi- 
ritual cenſure. 1, | 
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tixfacticn for the tijury, diſtbedience, and contempt, Land. 319. 


Intruſion. 
That no benefice in any wiſe be conferred] Either by collation of the 
biſhop, or preſentation of any other. Id. 


» | i MS | ; 7 3 | 7 A 3 FP Aaats 
Boniface. Foroſmuch as it frequently happeneth, ib arvers clerks by lay 
eur do Poſſeſs themſelves of churches parochial, or prebendal (even elths' 
they bade the cure of ſeuls), and are intruded into the ſame without ecciefh. 
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excommunication be conteimned. And if be ſpall perſevere under ſuch ſentence cf 


- 1 ö Ny ; b 8 ta 7 A eas > | 7 * 
ercccieimunication ſer a year, from thenceſorib he ſhall not le admitted to any 


eccleſiaſtical beneſice within the province. And if be was intruded by a 
proftor <who was a clergyman, Ie Ke proceedings ſhall be againſt ſuch fror, 
and he ſhall be ſubject to the penalties aforeſara. Aud if. ſuch proctor Was a 
layman, be ſpall be excommumcated in form of 1a, and be publicly ſo de- 
rounced. And his principal, if be be abſent ſhall be cited; and if be focll 
oppcar and ratify what his proctor ſhall have done in this behalf, he ſhall be 


ſubjef to the penalties aforeſaid. But if by contumacy he ſhall abſent himſelf 


for three months; if he be in the kingdom, he ſhall be excommunicated by the 
"greater excommunication, and nevertheleſs ſhall incur the penallies aforeſtio : 


eſpecially fince to his ſacrilege be hath added diſobedience and content: ona 
he ſpall be out of the Kingdom, the like proceedings ſhall be had againjt bi 


7,7 
if 6 tis * 


A 
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„Her a citation, time beins- allowed for his being bexrond ſea. Aud the chu. 


ö . ; * ; « | 7 Ih 7 3 x ; 4 9 
r probend in which ſuch intruſion ſball be made, ſoall be pul under an eccle- 


ice! interdick. Aud the fautors and aiders of ſuch intruſion, if they de 


erde, Pall incur the peins aforeſaid ordained againſt clerks; and if they be 


4 


'oy per ſons, they ſpall be punijed in like manner as is afore ordained for !ay. 
Dirſens, And the places end lands of ſuch intruders, if they ao not make ſa— 


tif ation within one month, ſpall be put under an eccleſiaſtical interdict. And 


f ſuch intrufions be made by authorily of the king, cur lord the king ſhall bz 
a donifhed by the dicceſan of the place to cauſe the ſame to ve recalled within 


a lime cenvenient ; otherwiſe the lands and places co] our lord the king bath 


in at dicceſe wherein the intruſion was made, ſnail be put under an eccle/i- 


ical interdict, according to the form above expreſſed. And if ſuch intrujion 
hall ve made by any other of the nobility or perſon in autrority, be fall be 
-ojirained by the ſentences of interdict and excommunication as aforeſaid ; cid 


f ſor tio months he ſpail-continue under ſuch ſentences pronounced apoinſt him 


tor the fame, from thenceforth his lands and places which he bath in that 
dioceſe jhall be put under an eccleſiaſtical interdict by the dioceſan of the place; 
nor ſpall the aferefaid ſentenses be relaxed, until he ſhall make competent ſa- 


Are 


Jutruſion. 


re intraded into the ſame without 0 ſtical atthority z That 5, WiIt}:Out 
canonical inſtitution, Id. 


So intruded into a church or pr ebend by Himſelf] That Is, without lay 


power, and without violence. Ii. 


Or by lay power] And the fame it 15, if done by clerical power, fuch bs 


is not ordinary nor authoritative. Ja. 


Shall be excommunicated in duc form of lat 5 Namely, prece ded 


I . 
| NY 1 
canonical monition to go away and quit the premifles. Id. 
Time being allowed for his being beyond ſea] Which is arbitrary; reſpec! 
being had of the place, and of the diſtance. Lind. 320. 
And the chur ch or prebend in which ſuch intr ufron frail be made, . foall br 


put under an ceclefraſtical interdict]! Whereupon, in tuck chi ch pe Clay 
interdicted divine ſervice cannot be performed. t 


e pla 
interdicted, this 18 called a general interdict. Lind. 320. N 


Our lord the king ſhail be admonifhed] This canon was mac os: in the 
time of king Henry the third. 


what height the eccleſiaſtical authority was exalted at that time. Bu 
this part of the canon, denouncing judgments againſt the king, was nev« 


in force; being againft the common law of the reain, and the 
gative Rs. 


*\t 


LOT)» 


Gd e N 2 par C01 eccioſinfiieal Gr te AUG, 


7, hail preſume to projet 
any one to a church, int 1 he hath the right of pationage, unicjs He have 
_ probable notice of its vacancy, in which caſe, altho* he may preſent, to pre- 


vent the inconvenience of a lapſe 


pertaineto, ſhell by no means preſume to admit er inſtitute the perjon Pre- 
| ſentea, neſs it appear to him that the e Yeftor 15 dead. or that the church 70 


6therwiſe become legally void. And it fhall not be ſufficient that the 10 
ſhall appear to 58 7, 1 e than by the bodily preſence of the perſon dead ct 


reſigning 2 . 


TO 1 78; or if be be abſent, then by ſentence of ihe 
6 ſhop « of the dieſe i 121 <whoſe city or droceſe he is faid to have died or otherwiſe 
| demijed, 1 4 it 


jt by Helter s of ſome ether authentic Poi ſon, ſealed with one or 
more authentic ſeal or fehle, by 6 3 enfirument, or by proper wilneſjes 


fevorn wry oboe 2 0 cc,], by WP&m a ſuffici £11 and ohen e ee be. 


Se en as the lat requireth, not only of their belief but of 1Þe rr inowledee : 
. And if any perjon ſoall in fact be tit 2h, Gi bre 2 ee 10 
gny churc) contrery to the premiſſes, , 440 5 iſtitution Tal ] be invalid end 9 
9 fer, CO, HOT all any High! ACC UC 19 L1H 1 theredv, 41 9. / wo after: 5 
i, m appear, that the church at the time e Inſiibutian Was really wt 
And "if it ail Her AV ds an; DE ar th, 71 {De for, V reftor C Lg, eher ty 
His api 19 perſon, 67 Ly authentic (70 — pubileie inſrument, or Piu. 
per evitreſſ es; as well the prelatt inſti 4 1 25 pe who h be fo iuſtituted, 
ſhall be bound to reſicre to ſuch rector ths whole I. 5 i damages and ea peutes 
incurred thereby, the Payne nt of the Ont? being no diicharoe to the other And 


/ 6 F F " 3 . : as 
"& N23 ” Peten 


When a whole place 15 


And we may obſerve from hence, tn. 


yet the prelate to whom the mnftitulion ah. 


513 


Intruſion. 


| becauſe a pecuniary puniſpment is not ſufficient, where there is a ſpiritual of- 
 femce;; Ihe Þr elate who ſpall inſtitute contrary hereunto, ſpall nevertheleſs from 
the time of 8 2 5 offence be Ju \ſpended from the collation inſtitution or preſen- 
tation of any benefices whatſoever, until poſſeſſion of the charch be reſtored to 
ihe refer af orejaid 5 adding moreb ver, that if after it ſhall appear as aforeſaid 
hat the rector Sd living, the church ſhall not be reſtored to him, but contrari- 
wife the intruder ſpall perſiſt in his rebellion for three months; beſides the pu- 
ver aforeſaid, he ſail 1 27 ever be deprived ipſo fatto ef all the benefices 
wii be hath in the kingdom, and ſhall be for ever di ;ſabled to accept that 
ben nefice which he hath fo detai ned whenſoever or howſoever it ſpall be vacant ; 
and if be have no benefits: he ſhall for ever be diſabled to hold any benefice 
whatſoever in that dioceſe which he hath ſo wickedly diſturbed. And more- 
over, when probable notice, otherwiſe than by the aforeſaid means, of the 
ovoidance of a church or benefice, ſhall come to any archbiſhop or biſhop unto. 
do hom the collatien thereof belongeth, and he doth collate to that church or 
| benefice, fearing left a lapſe ſhould incur, yet he ſhall not deliver, mor ſuffer 
to be delivered, the corporal Poſſeſſion of that church or benefice, until proof 
of the avoidance fhell be made in the manner aforeſaid, nor ſhall he to u 
the collation is made, preſume to enter upon the poſſeſſion by his own or any 
other authority: And if an archbiſhep or biſhop ſhall do contrary hereunto, be | 
ball be ſubject to the penalties aforeſaid ; and if he to whom the collation is 
made fhall take poſſeſſion contrary to the premiſſes, he ſhall for ever be deprived 
F that church or beneſice, and ne evertbeleſs be ſutgeel to be other penalties 
aforeſaid: Athon 96. 
One might wonder at firſt ſight, what mould make theſe two cardinals 
Ohe and Othebon, and allo the aforeſaid archbiſhop Boniface, who were all 
foreigners, ſuch zealous aſſerters of the properties of the Engliſh clergy. 
We find no conſtitutions of our own native prelates that expres ſuch a 
concern upon this head. But the truth ſeemeth to be this: Theſe pro- 
viſions were made in behalf of abſent clergymen. The chief occaſior. of 
the long abſence of clergymen, was their going to Rome to attend ap- 
peals, © procure diſpenſations or indulgences, to obtain preferment, Or 
out of devotion to the apoſtolick ſee ; or elſe they were foreigners who 
never came here at all. It was much to the advantage of the pope and 
city of Rome, that the travels of the clergy thither, and their long ſtay 
there ſhould be encouraged ; and other abſentees be tolerated and diſ- 
penſed withal. And truly, by theſe conſtitutions their rights were better 
lecured in their abſence, than they would have been by their being pre- 
ſent and keeping reſidence. John. Othob. = 


Stratford. All clerk 55 who ſhall procure chan lets to be preſented of 2 
-— tated 10 dig nities, par ſonages, offices, or prebends, or other eccleſiaſtical bene- 
Aces whatſoever, being full and peſſeſſed in fact by others; and ſhall direftly or 

indireftly by viriue of the writs of quare non admiſit, or quare impedit, 67 
ether ſuch like, profecute the biſheps or others in the ſecular court, without any 
mention maae in the ſaid writs of the poſſeſſors of the benefices, and without 
er poſſeſſors being Fewer removed (allß they have been cited); unleſs they 


fff 


Jatruſion, 


firſt cauſe an inquiſition to be made concerning the cauſe of the pretended Da- 


cancy by mandate of the ordinary, and the poſſeſſors to be canonically removed 
by competent juages eccleſiaſtical ; — ſhall ipſo facto incur the ſentence of the = 


greater excommunication, and as being ſo excommunicate ſhall in no wiſe be 


admitted to ſuch benefices, but ſhell be deemed for ever diſabled to hold the 


fame. And if contrary to the premiſſes, any one be inſtituted cr odmitted into 


à benefice poſſeſſed by enother de facto, ſuch inflitution or admiſſion ſhall be 


vcid in law. And whoſocver ſhall ſo inſtitute or admit, by his own right or 
by delegation, any pe 2 fo preſented or collated, into a benefice poſſeſſed by 


another, the poſſeſſer not being firſt removed by a ſufficient authoritative ſentence 


in the eccleſiaſtical court; he ſhall be ſuſpended from his office and benefice, till 
ſatisfaction be made to the poſſefſor for the whole damage which be ſhall ſuſtain. 
And if the cderk fo inflituted- or admitted fhall ſuffer himſelf to be inducted 
contrery tv the premiſes into a benefice poſſeſſed by another ; be ſhall be deemed 
an intruder, and ſhall incur ipſo facto the penalties of intruf ton contained in 
the conſtitution of Othobon, and the other penalties infiifted by the canons and 
Boch fathers, Nevertheleſs by the premiſſes we do not intend to deregate from 
the power of the ordinary ; but that he may collate to the benefices which he hath 


a right to collate ys hewfoever poſſeſſed by others de facto and not de jure: 
nor t reftrain the perſons receiving collations of ſuch benefices. Lind. 144. 


Poſſeſſed in fact by others} Altho? not de jure; becauſe Bader the 


incumbent hath not a nul title. Ia. 


A n N getting poſſeſſion, and holding i it by a ſtrong hand and great 
power of the laity, vi et armis, againſt the {piritual author] ity; ſuch force 
18 rem oveable by the writ de v1 Lick amovenda. Which writ is uſually 


iſſued, upon a certificate of the biſhop into chancery touching ſuch force 
and reſiſtance but may alſo be obtained upon a ſurmiſe made by him 


that 1s immediately g grieved. But by this writ, the ſheriff is not to re- 


move the incumbent \ who is in poſſeſſion of the church, whether the poſ- 


ſeſſion be of right or wrong; but only to remove the force and to leave 
the incumbent | to be removed by other legal means. e 78 3. 


Inventory. See UW ills, 


| Inveſtiture. See Biſhops. 


_ Juvitatozy. 


I NVITA 7 ORY, was a text of ſcripture, adapted and choſen for the 


_*. occalion of the day, and uſed before the Venite; which alſo it ſelf was 
called the jpVItatory pſalm. Gi, 26 3. 
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Judgment. Fee Sentence. 
W See Courts, | 


Juris utrum. 


4 Uris utrum is a writ that nech for the ficrording. then of 1 
benefice, to recover the lands or tenements belonging to the church, 
hich were aliened by his predeceſſor. Terms of the law. . 
And it 18 fo called, in like manner as moſt of the other writs in the 
regiſter, from certain wor ds in the writ e che {pectal matter for | 
» which the writ is brought. 


By the ſtatute of the 14 Ed 35 fx EF; Tis offented end fabled, 
7; at porſons, vicars, wardens of chapels, and Provoſts, wardens and pri. ffs = 
of perpetual chantries, ſhall have their <orits of juris utrum of lands ar 
tenements, rents, and poſſeſſions annexed, or given perpetually in alms, to 2 
carages and chapels „ Of ChQUMICTICS, and recover by other ib, 7 in their case, 
as Jar forth as Ae of churc ches OF e 


Jus patronatus. Sce Qdvotofon, = 


Balendar. 


Tear to begia: 1. V HERE As the Jeg fan of he year of © our lord. in that 
on the firſt day part of Great Britain called England, according to which the 
year beginneth on the twenty fifth day of March, hath been found by ex- 
perience to be attended with divers inconveniences, not only as it differs 
from the uſage of neighbouring nations, but alſo from the legal method 
of computation in that part of Great Britain called Scotland, and from 
the common uſage throughout the whole kingdom, and there! Dy frequent 
miſtakes are occaſioned in the dates of deeds and other writings, and 
diſputes ariſe therefrom ; and whereas the calendar now in uſe throat ghout 
all his majeſty's Britiſh dominions, commonly called the Julian calendar: 


hath been diſcovered to be erroneous, by means whereof the vernal r 


© ſpring equinox, which at the time of the general council of Nice in the 
year of our lord 325 happened on or about the twenty-firſt day of March, 
now happens on the ninth or tenth of the ſame month; and the ſaid error 
48 s ſtill increaſing, and if not remedied would | in procels time occaſion 


2 the 


e IT 
the ſeveral equinoxes and ſolſtices to fall at very different times in the : 
civil year from what they for i did, which might tend to miſlead 

_ perſons ignorant of the ſaid alteration; and whereas a method of cor- 
3 We the calendar in ſuch manner a8 that the equinoxcs and ſolſti 1ces 
Tay for the future fall nearly on the lame nominal days, on which the 
faire poten. at the time of the ſaid g gc neral council, hath been re- 
ceived and eſtabliſhed, and i; now gencratly practiſed by almoſt all othe 
nations of Europe; and whereas it will be of central convenience to 
merchants and other perſons rec g with other nations and coun- 
tries, and tend to prevent miltakes and diſputes in or concern ing the dates 
Of letters and accounts, if the like correction be received and eſtabliſhed 
in his majeſty's dominions; it is therefore enacted, that in and throughout 
all his majeſty's dominions and countries in Europe, Alia, Africa, and 
America, belonging or ſubject to the crown of Great Britain, the ſald 
ſupputation, according to which the year of our lord beginneth on the 
twenty fifth day of March mall not be made uſe of from and after the 
laſt day of December 751; and that from thenceforth the firit day of 
January every year ſhall be reckoned and accounted to be the firlk day of 
the year. 24G. 2. . 23. k. „„ = be EE 
5 And that from the firſt day of Januar y 17 52, the ſeveral days of Eleven days. 
Bn month ſhall go on and be reckoned and numbred in the fame order throwa out. 
and the feaſt of Eaſter and other moveable feaſts thereon depending ſhall - 
be aſcertained according to the fame method as before, until the ſecond 
clay of September £762 incluſive ; and that the natural day next 1mine- 
lately io >w1ng the ſaid ſecond day of Septem ber, ſhall be called reck- 
counted to be the fourteenth day of September, omitting (tor 
that tune ny) the eleven intermediate nominal days of the common 
NOR 32 nd that the ſeveral natural days, which ſhalt follow and ſuc- 
ceed next alter the faid fourteenth d: iy of September „Hall be reipectively - 
. reckoned and numbred forwards in numerical order { 


{rom the aid 
fourteenth day of September, according to the order and ſucceſſion of : 
Gays now uſed in the preſent galendar. 24 C. 2: c. 23. . . 

3. And that all acts, deeds, writings, notes, and other inſtrument of Writing: 0 


what nature or kind ever whether eccl 1 or. Civil, ae or bear date a. 
private, Which ſhall be made executed or ſigned, upon or after the ſaid . © te 
| | TIC 


_ firſt day of January 1752, ſhall bear date according to the laid new rae- 
thod of fupputation. 24 C. 2. . 23. I. 
4 4. And that the o fixed terms of St Hilary ads St Michael, in that Courts and 
1 part'of Great Britain called England; and the courts of great ſeſſions in meetings. 
44 the counties palatine, and in Wales; and alſo the e general 
quarter ſeſſions, and general ſeſſions of the peace; and all other courts of 
; what nature or kind ſoever, whether civil, criminal, or eccleſiaſtical; and 


all meetings and aſſemblies of any bodies politick or corporate, either for 
the election of any officers or members thereof, or for any ſuch officers 
entring upon the execution of their reſpective offices, or for any other 


purpoſe whatſoever ; which by any law ſtatute charter cuſtom or ulage 
within this kingdom, or within any other the domiuons or cœuntries lub. 
Leg jeet. 


Kalendar. 


4 . or belonging to the crown of Great Britain, are to be holden and 
kept on any fixed or certain day of any month, or on any day depending 


7 upon the beginning or any certain day of any month (except ſuch courts. 
as are uſually holden or kept with any fairs or marts) —— ſhall from 


time to time from and after the ſaid ſecond day of September, be holden _ 
and kept upon or according to the ſame reſpective nominal days and 
times, whereon or according to which the ſame are now to be holden, 
but which ſhall be computed according to the ſaid new method of num- 
bering and reckoning the days of the calendar as aforeſaid ; that is to 


5 ſay, eleven days ſooner than the reſpective days whereon the lame were 
before holden and kept. 24G. 2. c. 23. /. 1. | 


Provided, that tlie elections of officers in towns corporate, and he as. 


ing of other cor porate acts, which ſhall happen to fall upon any of the 


ſaid eleven days dropt or entirely omitted, ſhall for that year only be 


made or done upon the natural day, which hall be as effectual as if the 
| ſame were done on any of the nominal oy o dropt or omitted. 256.2. 


C. 30. / K. 


And the annual admiſſion and ſweari ing of the lord mayor of: Landon. 


and all annual meetings and aſſemblies for that purpoſe, ſhall be on tile 


lame natural Cay and not on the ſame nominal day of the month as be. 
\ fore,” 25 G. 2 c 30. . 1. 


And the annual meeting for the election of the mayor, ſherits trea. 


ſurers, coroners, and leave lookers of the city of Cheſter, ſhall be tran! 


| ferred from the next friday after the tealt of St Dennis yearly unto the 


Regulations 
perpetuated. 


next friday after the feaſt of St Simon and Jude; that it may not coin. 


cide with Cheſter fair. 26 C. 2. c. 34. J. 4. 
5. And for the continuing and preſerving the calendar, or micthod of 


| reck oning and computing the days of the year, in the ſame regular courſe 
as near as may be in all times coming; it is further enacted, that the ſe- 
veral years of our lord 1800, 1900, 2100, 2200, 2300, or any other 
| kundredth years of our lord, which ſhall happen in time to come, except 


only every four hundredth year of our lord whereof the year of our lord 
2000 {hall be the firſt, ſhall not be eſteemed or taken to be biſſextile or 


leap years, but ſhall be taken to be common years conſiſting of 365 
days and no more; and that the years of our lord 2000, 2400, 2800, 


FT after and 
other holi- 


. 


and every other four hundredth year of our lord from the ſame year of 


our lord 2000 incluſive, and alſo all other years of our lord which by the 


preſent ſupputation are eſteemed to be biflextile or leap years, ſhall for 


the future and in all times to come be eſteemed and taken to be bi- 


ſextile or leap years, conſiſting of 366 days, in the ſame ſort and man- 


ner as 15 now uſed with reſpect to Every fourth year of our lord. ED 2, 


ä 


6. And whereas according to the rule 5refixed to the book of common 
prayer, Eaſter day 1s always the firſt ſunday after the firſt full moon 


which happens next after the one and twentieth day of March ; and if 


the full moon happens upon a ſunday, Eaſter day 1s the ſunday after; 
which rule was made in conformity to 1585 deeree of the {aid general 


council 


| Kalendar. 


council of Nice, for the celebration of the ſaid feaſt of Eaſter: And 
whereas the method of computing the full moons now uſed in the church 
of England, and according to which the table to find Eafter for ever 
(prefixed to the ſaid book of common prayer) is formed, is by proceis 
of time become conſiderably erroneous : and whereas a calendar, and al- 


ſo certain tables and rules for the fixing the true time of the celebration 


of the ſaid feaſt of Eaſter, and the finding the times of the full moons 
on which the ſame dependeth, ſo as the fame ſhall agree as nearly as may 
be with the decree of the {aid general council, and alſo with the practice 
of foreign countries, have been prepared, and are hereunto annexed: Ir 
is therefore further enacted, that the ſaid feaſt of Eaſter, or any of the 
moveable feaſts thereon depending, ſhall from and after the ſaid ſecond - 
day of September be no longer kept or obſerved according to the ſaid 


method now uſed, or the ſaid table prefixed to the ſaid book of common 


prayer; and that the ſaid table, and alſo the column of golden numbers, : 
as they are now prefixed to the reſpective days of the month in the faid 
calendar, ſhall be left out in all future editions of the ſaid book of com- 


mon prayer; and that the ſaid new calendar, tables, and rules hereunto 


annexed, ſhall be prefixed to all ſuch future editions of the ſaid book in : 
the room and ſtead thereof; and that from and after the ſaid ſecond day of 
September, all and every the fixed feaſt-days holidays and faſt-days ob- 


ſerved by the church of England, and alſo the ſeveral ſolemn days of 
thankſgiving and of faſting and humiliation which by virtue of any act 
of parliament now in being are to be kept and obſerved, ſhall be kept 
and obſerved on the reſpective days marked for the celebration of the 
ſame in the ſaid new calendar, that is to ſay, on the ſame reſpective no- 


minal days on which the ſame are now kept and obſerved, but which 


according to the alteration by this act intended to be made will happen 


eleven days ſooner than the ſame now do; and that the ſaid feait of 


Eaſter, and all other moveable feaſts thereon depending, ſhall be obſerved 
according to the ſaid new calendar tables and rules hereunto annexed, in 
that part of Great Britain called England, and in all the dominions and 


countries aforeſaid wherein the liturgy of the church of England now is 


or hereafter ſhall be uſed; and that the two moveable terms of Eaſter 
and Trinity, and all courts of what nature or kind ſoever, and all meet- 
ings and aſſemblies of any bodies politick or corporate, and all markets 
fairs and marts and courts thereunto belong mg, winch by any law ſtatute 
charter cuſtom or uſage are appointed or uſed to be holden at any move- 
able time depending upon the time of Eaſter or any other fuch moveable 
feaſts as aforeſaid, ſhall be holden and kept on ſuch days and times where- 
on the ſame ſhall reſpectively happen or fall, according to the falling or 


happening of the ſaid feaſt of Eaſter or ſuch other moveable feaſts as 


aforeſaid, ro be computed according to the ſaid new calendar tables and 
rules. 24 G. 2. „ 3. 3. y 1 


7. The ſeveral meetings of the court of ſeſſion, and terms fixed for Fairs, 


the court of exchequer in Scotland; the April meeting of the governor, 
bailiffs, and commonalty of the company of conſervators of the great 
Vol. I. 1 41. level 
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jevel of the fens; and the holding and keeping of all markets fair and 
marts, whether for the ſale of goods or cattle, or for the hiring of ſer- 
vants, or for any other purpoſe, which are either fixed to certain nominal 


days of the month, or depending upon the beginning or any certain da; 
of any month; and all courts incident or belonging to, or uſually holden 
or kept with any ſuch fairs or marts fixed to ſuch certain times as afore- 


| faid; -— ſhall nor be continued upon or according to the nominal days 
of the month, or the time of the beginning of any month, to be com- 


puted according to the ſaid new calendar; but they ſhall be holden and 
kept upon or according to the fame. natural days, on or according to 


which the ſame ſhould have been ſo kept or hoiden, in caſe 11135 act 
had not been made, that is to ſay, eleven days later than tha ſame would 
have happened according to the nominal days of the ſaid new ſupputation of 


time, by which the commencement of each month and the nominal days 


thereof are er ada or OS forward by the Pace of eleven days. 


„ S4 OG; 2.6 $4 

Paſtures; 8. And e according to . e Pei and ſages 
rents; coming in certain places within this kingdom, certain lands and grounds are on 
of age. par ticular nominal days and times in the year to be opened for com- 


mon of paſture and other purpoſes, and at other times the owners and 8 
occupiers of ſuch lands and grounds have a right to incloſe or ſhut up 
the ſame for their own private uſe ; and there is in many other inſtances, 
_ 4 temporary and diſtinct property and right veſted in different perſons, in 


and to many ſuch lands and grounds, according to certain nominal days 


and times in the year; and whereas the anticipating or bringing forward 


the ſaid nominal days and times, by the ſpace of eleven days, according 


to the ſaid new method of ſupputation, might be attended with many in: 4 


- conveniences : it is therefore further declared and enacted, that nothing: 
| herein ſhall extend to accelerate or anticipate the days or times for the 
opening incloſing or ſhutting up any ſuch lands or grounds as aforeſaid, 


or the days or times on which any fuch temporary or r diſtinct property or 
right in or to any ſuch lands or grounds as aforeſaid is to commence ; but 
that all ſuch lands and grounds ſhall be reſpectively opened incloſed or 


ſhut up, and ſuch temporary and diſtin& property and right in and to 


ſuch lands and grounds as aforeſaid ſhall commence and begin upon the 
{ame natural days and times on which the ſame ſhould have been fo re- 


tpectiyely opened incloſed or ſhut up, or would have commenced or be- 


gun in caſe this act had not been made, that is to ſay, eleven days Jater. 
than the fame would have happened according to the ſaid new account 
and ſupputation of time, ſo to begin on the ſaid fourteenth day of Sep- 


Wunde as aforeſaid. 24 G. 2. c. 23. ,. 5. 


Provided alſo, thet this ſhall not © to accelerate or anticipate the 


time of payment of any rent annuity or ſum of money, which ſhall be- 
come payable by virtue or in conſequence of any cuſtom uſage leaſe deed 


writing bond note contract or other agreement whatſoever, now ſubſiſting, 


Or hh ſhall be made figned ſealed or entred into before the ſaid r 


teenth day of September, or the time of doing any matter or thing di- 


: rected 
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__ Kalendar, 
rected or required by any ſuch act of parliament to be done in rela- 
tion thereto; or to accelerate the payment of, or increaſe the intereſt | 
of any ſuch ſum of money which ſhall be payable as aforeſaid; or to 


accelerate the time of the delivery of any goods chattels wares mer- 


chandize or other things whatſoever; or the time of the commencement, 


_ expiration, or determination of any leaſe or demiſe of any lands tene- 
ments or hereditaments, or of any other contract or agreement whatſo- 
ever; or of the accepting, ſurrendring, or delivering up the poſſeſſion of 


any ſuch lands tenements or hereditaments z or the commencement, ex- 


piration, or determination of any annuity or rent; or of any grant for 


any term of years, of what nature or kind ſoever, by virtue or in conſe- 


quence of any ſuch deed, writing, contract, or agreement; or the time 


of the attaining the age of one and twenty years, or any other age requi- 


ſite by any law cuſtom or uſage deed will or writing whatſoever, for the 
doing any act, or for any other purpoſe, by any perſon now born or who ſhall 


be born before the ſaid fourteenth day of September; or the time of the 
expiration or determination of any apprenticeſhip or other ſervice, by vir- 
tue of any indenture, or of any articles under ſeal, or by reafon of any 
{imple contract or hiring whatſoever : but that all ſuch rents annuities 


ſums of money, and the intereſt thereof, ſhall remain and continue to be 


due and payable; and the delivery of ſuch goods and chattels, wares and 


merchandizes ſhall be made; and the ſaid leaſes and demiſes of all fuch _ 


lands tenements and hereditaments, and the ſaid contracts and agree- 


ments, ſhall be deemed to commence, expire, and determine; and the 
ſaid lands tenements and hereditaments ſhall be accepted, ſurrendered, 
and delivered up; and the ſaid rents, and annuities, and grants for any 


term of years ſhall commence, ceaſe, and determine, —— at and upon 
the ſame reſpective natural days and times, as the fame ſhould and ought 


to have been payable, or made, or would have happened, in cafe this act 
had not been made; and that no further or other ſum thall be paid or 


payable for the intereſt of any ſam of money whatſoever, than ſuch inte- 
reſt ſhall amount unto, for the true number of natural days for which 


the principal ſum, bearing ſuch intereſt, ſhall continue due and unpaid ; 


and that no perſon ſhall be deemed or taken to have attained the ſaid age 
of one and twenty years, or any other ſuch age as aforeſaid, until the ful! 
number of years and days ſhall be elapſed, on which ſuch perſon would 


have attained ſuch age, or would have compleated the time of ſuch ſer- 
vice as aforeſaid, in caſe this act had not been made. /. 6. 


Provided always, that whereas in divers parts of this kingdom, by 


cuſtom preſcription or uſage, or by virtue of ſome law or contract, cer- 


tain lands and grounds are to be opened and uſed for common of paſture 
or ether purpoſes, and the ſame lands and grounds are again incloſed and 


ſhut up; and certain rents or other payments are due and payable z. and 


ſome other matters and things may be to be done, upon ſome of the 
moveable feaſts, or upon certain days or times depending upon or to be 


- computed from the ſame; it is enacted, that from and after the ſaid ſe- 


cond day of September, the reſpective times for opening uſing incloſing 
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tranſacted and done accordingly. 25 G. 2. c. 30. /. 2. 


Kalendar. 


and ſhutting up all ſuch lands and grounds as aforeſaid, for the pay: 
ing of ſuch rents or other payments, and for the doing of ſuch other 
matters or things as aforeſaid, if ſuch times are depending on any 


moveable feaſt, ſhall be computed and take place according to the ſaid 


new calendar, and not according to the method of ſupputation heretofore 


uſed ; and the temporary and diſtinct property and right of all perſons, 


bodies politick and corporate, of to and in all ſuch lands and grounds, 
ſhall commence and be enjoyed, and all ſuch rents and payments ſhall be- 
come and be due and payable, and all ſuch matters and things ſhall be 


Eings inauguration. Sce Holidays. 
Eing's ſupremacy. See Supzemacy. 


— * mats. an 
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4 PSE, lapſus, is a {lip or departure of a right of preſenting to a 
— void benefice, from the original patron neglecting to preſent with- 


in Gx months next after the avoidance. Whence it is commonly ſaid, 
that ſuch benefice is in lapſe or lapſed, whereunto he that ought to pre- 
ſent hath omitted or ſlipped his opportunity. God. 242. 


And in ſuch caſe the patronage doth devolve from the patron to the 


biſhop, from the biſhop to the metropolitan, and from the metropolitan 
to the king; that is, to the biſhop, as ordinary; to the metropolitan, as 


{uperior ; and to the king, as patron paramount. Gb. 768. 


For it is to be remembred, that churches and dioceſes were of com- 


5 mon right under the care of the biſnops; and it was by particular indul- 


gence that the patrons had the right of preſentation: which being neglec- 


ted, things do return to common right ; and therefore the biſhop hath 2 


true intereſt, and acts not in the right of the patron, but his own. And 
if the biſhop. doth not collate within ſix months, then it falls to the arch- 

| biſhop; not as ordinary, but as ſuperior; to whom the right of devolu- 
tion falls upon the inferior's neglect. Upon the metropolitan's neglect, 


then it falls to the king (as the lawyers expreſs it) as patron paramount 


of all the benefices within the realm; by which is meant, that the king 


by right of his crown. is to ſee that all places be duly ſupplied with per- 


lions fit for them; and if all others whom the law hath intruſted, do neg- 


lect their duties, then by the natural order and courſe of government it 
falls to the ſupreme power, which is to ſupply defects, and to reform 
abuſes. 1. ill. 320 'PP' 
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2. The term or e in which title by lapſe accrues.ſucceſlively to the Incurred in 
forementioned ſuperiors, is fix months. The canon law upon this head ſix months, 
did make a diſtinction between lay patrons, and clergymen being patrons; 
_ appointing four months in caſe of the former, and fix months in caſe of 
the latter. But the common law obſerveth not this diſtinction; but 
gives eccleſiaſtical and temporal patrons an qual title to preſent at any 
time within the ſix months. Gibſ. 768. 0 
And becauſe this computation doth concern the 8 "therefore it 
ſhall be made according to the compuration of the church, that! is, by the 
Kalendar, for one half 3 year, and not accounting twenty eight days to the _ 
month; and the ca on which the church becomes void, n not to be taken 
into the account. 2 Inſt. 360. | | | 
| As to the time from which the ſix months are to commence, the From . 
rule af the canon law in all caſes was, that the fix months ſhall be reckoned time be 
not from the time of the voidance, but from the time of notice; and ſo woncht to, bo. 
it is held in ſome of the old books. Gib. 769. e 
Thus Rolle ſaith, that the ſix months hall begin from the time of 
the patron's knowledge of the avoidance : and fo it was adjudged upon 
a writ in the time of king Edward the ſecond. As if the incumbent die 
beyond ſea, the fix months ſhall not be computed from the time of his 
death, but from the time of the patron's knowledge thereof: And ſo it 
was. adjudged | in a caſe between the abbot of St Mary's York, and the 
biſhop of Norwich, in a guare non admiſit. For the ſix months ſhall not 
be reckoned from the death of the laſt incumbent, but from the time the 
patron might (according to a reaſonable computation, having regard to 
the diſtance of the place where he was at the time. of the incumbent's 
death, if he were within the realm at that time) have come to the know- | 
ledge thereof: for he ought afterwards to take notice thereof at his peri}, 
and not before, for that he was in ſome other county than that where the 
church 1s, and: wherein the incumbent died. 2 RolPs Abr. 363. 
And Dr Watſon faith, the law (he finds) hath been holden to be, that 
the ſix months for lapſe upon an avoidance, ſhall not be accounted but 
from the time the patron could reaſonably be ſuppoſed to have notice ot 
the incumbent's death; eſpecially if the patron or incumbent ſhould 
happen to be beyond the feas, or in ſome remote county within tl: e 
realm, at the time of ſuch avoidance : But by the common law ot 
England (he ſays), the ſix . as he ſuppoſeth. ſhall be accounted 
from the time of the death. Vail. e. K. z 
And Dr Gibſon faith, 05 as the former notion was ape 
with great uncertainty, therefore the common law hath made this diſtinc. 
tion; that where the avoidance is occaſioned by an act between the ordi- 
nary. SOR") the incumbent (as in the caſe of deprivation, and reſignation? 
lapſe ſhall. incur from the notice given by the. biſhop, or (if he die) by 
his ſucceſſor; . but where it is occaſioned by the act of god (as in the caſe 
of death), or by the act of the incumbent (as in the caſe of ceſſion), no 
notice need to be given, but the Patron 2 18 bound to take notice of it 


In | 
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and fo, lapſe Nall incur from the time of death or ceſſion. UP 769. 
E 
Caſe where an 4. But where a ten is refuſed for want of abilities or mats, tho? the 
inſufticient patron ought to have notice, that he may preſent another in due time „ 
—_ Pre. yct if he neglect, the lapſe ſhall incur om the death or ceſſion, and not 
1 from the time of the notice. And in this caſe, where a ſpiritual perion 
preſents an illiterate clerk, it hath been adjudged, that lapſe incurs without 
any notice, becauſe the law ſuppoſeth ſuch to be judges of the abilities of 
their clerk, and that therefore they ought not to have preſented. an in- 
ſufficient clerk. 2 HNoll's Abr. 364. 076, 769. 
It hath alſo been held, that altho' no lapſe ſhall incur, if no notice be 
given; yet, if in ſuch caſe a ſtranger preſent, and his clerk is inſtituted 
and inducted, and the patron gives no diſturbance within the ſix months, 
he has no remedy for that turn: becauſe induction is a notorious act, of 
which he is bound to take notice. Gif, 769. Ney. 65. - 
But if the clerk whether of an ecc Jcgalttcal or lay patron be not re- 
fuſcd, but only the biſhop doth delay the examination of him, whereby 
the ſix months paſs; lapſe ſhall not incur, becauſe the church remains 
void by the pine S OWN n and he is thereby a diſt urber. Fatſ. 
c. 12. 
Where: de 5; And general ly, Jas mall incur or not incur, according as it t hap- 8 
?apſe happen. peneth or doth not happen thro' the default of the biſhop, and according 
eth thro' the as he is named or not named in the writ of guare impedit brought upon 
dou own that occaſion. So, if he will not award a jus patronatus when required, 
| or refuſeth the clerk without caule, and the church becomes litigious ; in 
ſuch caſes the lapſe ſhall not incur. But if he do what is his duty upon 
a preſentment made to him, and refuſeth with good cauſe, and is not 
named in the quare 7mpedit ; or if no preſentation is made, and yet a 
| gare lnipedit is brought againſt patron and ordinary ; the lapſe ſhall 1 incur, 
and his collation thereupon thall be good. Gil}. 769. 
Alſo, after the commiſſioners, upon a J patronatus awarded, have 
certified the right as it is found before them, the biſhop ſhall not rake 
advantage of the lapſe ; that is, if the clerk of the patron for whom it is 
certified doth afterwards make a new requeſt to the ordinary to be ad- 
mitted, which may be done upon the firſt preſentation z but without ſuch 
after requeſt, the ordinary may have the void turn, as by lapſe, ſuch in- 
quiry and certificate notwithſtanding. Walſ. c. 12. 
Allo if when a church is litigious, no us patronatus is awarded, but 
only an aſſiſe of darrein proſontment or quare impedit is brought by one 
party, who doth recover againſt the other ; if the biſhop was not named 
in the writ, and the ſix months paſs pending the fame, lapſe ſhall incur, 
for that there was no default in the bi ſhop. And tho” the patron ih ſuch 


_ caſe doth recover within the ſix months; yet if the fix months paſs be- 


fore the writ to the biſhop be taken forth, lapſe ſhall incur : And if the 
ordinary doth collate before the receipt of the writ z; his clerk ſhall not 
be removed. And fo it is, if after the recovery within the ſix months, 


the defendant dota bring a writ of 82 and the ſix months do paſs 
'2 Feb 
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pending the ſame; unleſs the plaintiff, before the ſix months by. ſuch 
means paſs, doth bring a quare impedit againſt the biſhop, tor thereby it 
hath been ſaid that lapfe ſhall be prevented. However it is generally ſaid, 
that if a quare impedit in any caſe be brought, and the biſhop be named 
therein, lapſe ſhall not paſs to the ordinary pending the writ. Walſ. c. 12. 

6. Title by lapſe can never accrue to the metropolitan, or to the king, Lapſe dal 
unleſs it hath firſt accrued to the immediate ordinary. This is agreed on not incur pe. 
all hands, even tho' the lapſe be loſt by default of the ordinary, as for ſaltum. 

want of giving notice, or the like. And for the ſame reaſon, if a . 
is inſtituted, and remains eighteen months without induction; tho' in- 
ſtitution is no plenarty againff the king, yet being fo againſt. the OOPS 

no title by lapſe ſhall accrue to the king. Gibſ. 769. Watf. c. 12. 
And by the ſtatute of the 25 Ed. 3. ſt. 3. c. 7. Becauſe that many 

' preſentments to divers benefices of holy church, as well of the patronage of lay 
people, as of people of boly church, which were void by fix months, whereof 
the collation by lapſe of time was devolute and of right pertaining to the ordi- 
naries of the places, were recovered by the king by judgements thereof given of 
the aſſent of the ſaid patrons, in aeceit of the jaid collations jo made reaſonably 
by the ſaid ordinaries; in which pleas, the ordinaries nor their clerks to whom: 
they did give fuch benefices, were not received to ſhew nor defend their right 
in this behalf, nor to counterplead the king's right ſo claimed: the king, by the 
aſſent of the parliament, willeth and granteth for him and his beirs, that 
when archbiſhops, bifbops, or other ordinaries have given a benefice of right 
devolute to him by lapſe of time, and after the king preſenteth and taketh the 
ſuit againſt the patron, which percaſe will ſuffer that the king ſhall recover 
without action tried, in deceit of the ordinaries, or the poſſeſſors of the ſaid 
 benefices ;, that in ſuch caſe, and all other caſes like, where the king's right is 
not tried, the archbiſhop or biſhop, ordinary or poſeſſor, ſhall be received 16 
counterplead the title taken for the xing, and to have his anſwer, and to ſhew 
aud defend bis Tight upon the matter, altho? that he claim nothing i in the Pa- 
tronage in the caſe 1 5 

7. Altho' the biſhop be both patron and ordinary, he tall not © have 4 Biſliop being 

double time to preſent in, but only ſix months, before title by lapſe ac- 289 patron 
crues to the metropolitan. And there is a parity of reaſon, for its paſſing a, | 
from the metropolitan to the king in ſix months, where the metropolitan twice i - 
is both patron and ordinary (28 it frequently ha; Ppeneth in churches months. 
within his own dioceſe); for the title by lapſe is in the nature of a truſt, 

and not of an intereſt; and the ſelf ſame perſon who hath neglected chat 

truſt, and kept the church deſtitute of a paſtor for one fix months, ought 

not in equity to have it in his power to keep | it vacant for fx months more, 

.G:bf. 769. Mais. c. 12 

8. If an archbiſhop doth viſit an inferior dioceſe, and Aa inlnbit . the Iapſe inen: 
biſhop during the viſitation (as the ute is), and afterwards during the vi- red durir tho 

ſitation and inhibition, and before any releaſe made by the archbiſhop, merroporwrae. 

ſome church in the ſame dioceſe doth lapſe; altho? that che juriſdiction " MINE 

of the ordinary be ſuſpended during the munen ſo that he cannot in 


wy ſuch caſe collate his clerk himſelf, yet he ſhall have the benefit af 
then 


»a 
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„„ lapſe, and not the archbiſhop ; to whom in this caſe the biſhop mult 
as a common perlon preſent his clerk, and the archbiſhop as his ordinary 
- ought to inſtitute upon ſuch preſentment. Watf. c. 12. 

And the reaſon is plain; for altho' the biſhop is under inhibition during 
the time of the viſitation, yet ſuch inhibition reacheth not his right of 
patronage, but only ſuſpends his right of inſtitution and collation ; and 
therefore the only difference is, that inſtead of collating by his own au- 
thor] 75 5 is to PONG his clerk to the archbiſhop for inſtitution. 
Ci,. mu 
| Biſhop dying "x It ide by 1 is accrued to o the biſhop, and he dies, or is tranſlated, 

after lapſe ir- or deprived, before he takes the benefit of it; the devolution is to the 
metropolitan, as he is guardian of the ſpiritualties, and as this is not an 
intereſt, but a mere ſpiritual truſt. For altho' it is laid down in an 
ancient writ, as a thing notorious, that churches which belonged to the 
collation of biſhops while they lived, do belong to the king by reaſon of 
his cuſtody thereof in the time of the vacation; yet this relates only to 
| ſuch voidances as belong to the biſhops in their own right : but 0 85 
belong to che guardians of the ſpuitualties, whoever they — Malſ. c. 12 
„ Lich. „ 
No tools from 10. By che ſtatute of 88 regis, 17 Ed. 2. c. 8. 07 1 FRO 
The SOPs vacant, .the advotoſons whereof belong to the king, and other preſent to the 
ſame, whereupon debate ariſeth between the king and other; if the king by 
award of the court do recover his preſentation, tho" it be after the lapſe of ſix 
months from the time of the avoidance, no time Walt prejudice him, Jo r be : 
preſent within the ſpace of fix months. 
The meaning of which ftatute is, FIR where a church belonging 1 to che 
patronage of the king is litigious, and not recovered in ſix months, lapſe 
| ſhall not incur, as in the caſe of a common perſon : but the laſt clauſe 
ſeemeth to be a limitation of that privilege; viz. on condition that the 
king preſent within the ſpace of ſix months after! it is recovered; and if 
he preſent not, then lapſe to incur. But it being a maxim in law, that 
nullum tempus occurrit regi, and the reſtraining words being not expreſs, 
that the prerogative ſhall be reſtrained in that particular, but only words 
of implication; the law is taken to be, that the church can in no wiſe 
80 in lapſe from the king. Gibſ. 766, 770. 
And therefore there is no remedy againſt a neglect in the EINE to fill 
vacant churches, but only the ordinary” s ſequeſtring the prom of the 
_ church, and appointing a clerk to ſerve the cure. Git. 7 
Patron's right, 11. After a church is lapſed to the immediate ordinary, ir the patron 
where advan- doth preſent before the ordinary hath filled the church, the ordinary ought 
MS of the to receive his clerk. For lapſe to the ordinary is only an opportunity ; of 
apſe is not 
taken. Executing a truſt, viz. of ſeeing the cure ſupplied in caſe of the patron's 
neglect; which being performed by the patron himſelf, the ordinary can 
take no advantage by t. . ii.. 

And the like 1 18, lf lapſe be e to the metropolitan; * then, 

IF the patron preſent to the interior ordinary, whit the church remains 


void, 


Lapſe. 


void, he is bound to receive his clerk, and the metropolitan i is barred, 
RRR 

But if the ordinary of the dioceſe, or metropolitan, hath collared As 
clerk, whilſt the turn was reſpectively theirs, altho* the clerk be not 


inducted; the patron's clerk, if after that e is not to be ad. 
mitted. Waiſſ. 6. 12. 


Or if the inferior ordinary, after the time is gone by lapſe t. to the me. 
tropolitan, hath collated his clerk to the benefice that is in lapſe; altho' _ 


this collation be tortious to the metropolitan, yet it ſeems that it takes 
away the preſentation of the patron, fo that he ſhall not preſent, and is 


only an uſurpation upon the metropolitan; and thereby the 1” eg 


is put out of poſſeſſion, and driven to his quare impedit, Watſ. c. 
It hath been a queſtion, whether the biſhop ought to admit the - pa. 


tron's clerk, after the title of lapſe is paſſed from the metropolitan to the 
king. 


| lapſe be executed, and the king s title is not veſted in im f in this caſe ab- 
| ſolutely, as Other titles are, but conditionally, V1Z. if he doth preſent be- 
fore the patron; becaule the king hath it only as ſupreme ordinary. But 


by others, the turn is by lapſe ſo veſted in the king, that if the patron's 


or other perſon's clerk be admitted to a church, after it is come to the 


king by lapſe ; the king by guare impedit may recover the preſentment, 


and remove ſuch clerk. And this latter opinion is taken to be the law. 


So if the king hath title by lapſe, to preſent to a prebend of his free cha- 


And by Hobart, the patron's preſentation takes place, after the 
church is lapſed to the king, if it be exhibited to the ordinary before the 
king's; becauſe the patron” s right to preſent continueth, until the title by 


pel, for that the dean thereof hath not collated to it within fix months TX 


_ tho? the dean doth collate before the king preſents, yet the king ſhall 
remove his clerk. Watf. c. 12. 


And this power in the king is in effect the ſame chat the pope chimed 


and exerciſed; as appears by the direction given to his legates in this very 
cCaſe, which became part of the body of the canon law; where ſpeaking 
of ſuch benefices or dignities as were lapſed to him, 2nd filled by the Pa- 


trons notwithſtanding. fuch lapſe, he orders them to permit the perſons { ſo 


preſented, if they be perſons fit and ſufficient, Poaccably to enjoy the 
ſame; otherwiſe that they remove them, and put others ſufficient 1 in their 


places. Ci. 770. 


But if in ſuch caſe, the patron s clerk is offered to die incumbent, o 


18 deprived, the king's turn is ſerved, and he hath loſt the advantage of 
the lapſe. Upon which head, all the books are clear, as to death; "and 


moſt of them, as to deprivation ; but many of them will not allow the 
ſame reaſon, in cafe of reſignation, becauſe there is room to Suſpect fraud 


and covin. Gibf, 770. 


12, A donative remaining void: never goes in be unteſs it be {pe- No lapſe of a 


cially provided for by the foundation, or by compoſition afterwards ; but denative. 


the ordinary may compel the patron to fill the ſame, by eccleſiaſtical 
cenſures. Malſ. c. 12. 


But if it is augmented by the governors of queen Anni's Bounty, it 


will lapſe in like manner as preſentative livings, 1 C. V. 2. F. 10. 3 
Nor . . NN 


> . 
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Leaſes by te. 1. Y the common law, biſhops with the confirmation of the dean and 0 
chapter, maſter and fellows of any college, deans and chapters, 


COMMON n law, 5 
miaſter or guardian of any hoſpital and his brethren, parſon or vicar with 


Leaſes. 


the conſent of the patron and ordinary, archdeacon, prebend, or an) 


other body politick ſpiritual and eccleſiaſtical, might have made leaſes for 


lives or years without limitation or ſtint; and ſo might they have made 


gifts in tail, or eſtates in fee, at their will and pleaſure : whereupon not 


Tu only great decay of divine ſervice, but dilapidations and other inconve- 


niences enſued ; and therefore they were diſabled and reſtrained 93 ſeveral 
_ Ratutes. 1 Inſt. 44. 3 Co. 75. 
Corporations aggregate, conſiſting of divers Pede as maſter and 
fellows, dean and chapter, might of themſelves have made ſuch grants, 
without confirmation; nor is any „ yet 2 pon to ſuch leaſes 
as they may make by ſtatute. Gi. 74 
But the law did not think fit to La a ade perſon, or ſale corporation, 
as an archbiſhop, biſhop, archdeacon, prebendary, parſon, vicar, with 
the diſpoſition of eſtates held in right of the church; and therefore, by 
way of reſtraint, appointed the aſſent and confirmation of ſome others, 
without which their grants ſhould not be valid againſt the ſucceſſor. id. 


Accordingly, all leaſes of archbiſhops and bithops (to bind their ſuc- 


ceſſors) were to be confirmed by the dean and chapter, or deans and 
chapters if there be ſeveral chapters; leaſes of deans, by the biſhop and 
chapter; leaſes of archdeacons, prebendaries, and the like, by the biſhop, 
dean and chapter; leaſes of parſons and vicars, by the patron and ordi- 
nary; and leaſes of the incumbent of a donative, by the patron alone: 
but if the king be patron of a prebend, or the like, then the king and 
dean and chapter, and not the biſhop, ought to confirm the leaſe. Gi if. 
744. Degge p. 1. c. 10. Watſ. c. 44. | 
But all theſe ſole corporations, as archbiſhops, biſhops, archdeacons, 
: prebendaries, and the like (parſons and vicars only excepted), were ena- 
| bled by the ſtatute of the 32 H. 8. hereafter following, to let leaſes for 
twenty one years or three lives, without confirmation; provided that in 


ſuch leaſes the conditions and limitations of the ſaid act, as to the expi- 
ration of the old leaſe, the commencement of the new, the reſervation of 
rent, and the like, were punctually obſerved : but if not, confirmation 


remained neceſſary, as before, in order to bind the ſucceſſor. And with 
confirmation, long leaſes of ſole corporations continued (ſo far as that 


— 18 concerned) to be good againſt the decent as N had been at 
the common law. Gibf. 744. 


Afterwards, by the ſtatutes of the 1 E. 13 E . and 18 El. all corpo- 


rations, whether ſole or aggregate, were diſabled from making leaſes for 


more than twenty one years or three lives; and all (except biſhops) from 


making 


. 


ended within three years. 


to two ſorts of ſole corporations, viz. 
being ſpecially excepted out of the bin act of the 32 H. 8. cannot 
nor ever could bind their ſucceſſors without confirmation: And, 2. To 


who being not included in the reſtraint of the 18 El. hereafter 
mentioned againſt concurrent leaſes, may {till (as at common law they 


| biſhops; 


CELL ro phe Ds ht e. 


 eftate of fee fimple thereof, to their own only uſes. 


Leaſes, 


making any new | leaſe, where the old was not expired or ſurrendred or 


and could avail nothing ; and therefore pig agen is of real effect on 


might) let ſuch leaſes at any time, with confirmation: as will appear 


more particularly, in the recital and explanation of the leveral ſtatutes. 
Gib. 744 


2. By the 32 H. 8. c. 28. All leaſes to bs made of. any manors Lids: tene. tals by te. 
. or other hereditaments, by writing indented, under ſeal, for terin of years, aber la 


„fon term of life, by any "perſon or perſons being of full age of twenty one | 


Fe having any eſtate of inheritance either in fee ft mmple or in fee tail, in” 
their own right, or in the right of their churches or wives, or jointly with 


their wives, of an eftate of inheritance. made before the coverture or after, 


ſhall be good and effefual in the law againſt the leſſors, their wives, heirs, and 
ſucceſſors, and every of them, according to ſuch eſtate as is compriſed and 
ſpecified in every ſuch indenture of leaſe, in like manner and form as the ſame 


Jheuld have been, if the leſſors thereof, and every of them, at the time of the 
making of ſuch leaſes had been lawfully ſeiſed of f 85 e and Pure 


But this ſhall not extend (1) to any leaſes to be 4 any maners land 


1 tenements or hereditaments being in the hands of any farmer or farmers by vir- 
tue of an old leaſe, unleſs the ſame old leaſe be expired ſurrendred or ended 


<vithin one year next after the making of the ſaid new leaſe; nor (>) ſhall ex- 


tend to any grant to be made of any rever/ion of any manors lands tenements | 
nor (3) to any leaſe of any manors lands tenements or Here- 
daments, which have not moſt commonly been letten to farm, or eccupied b» 
the farmers thereof by the ſpace of twenty years next before ſuch leaſe thereof 
made; nor (4) to any leaſe to be made without impeachment of waſte ; ner (50 
o any leaſe to be made above the number of twenty one years or three lives at 
the moſt from the day of the making thereof; and (6) that upon ever y ſuch. 
leaſe there be reſerved yearly during the ſame leaſe, due and payable to the 
leffors their heirs and ſucceſſors, to vhom the ſame lands ſhould have come 


or hereditaments; 


In which caſes, confirmation was excluded, 


. To parſons and vicars; Who 


tute of ti 


2 H. 8. 


after the deaths of the leſſors if no ſuch leaſe had been made thereof, and 1 
Tohom the rever/ion thereof ſhall appertain, according to their eſtates and in- 


tereſts, ſo much yearly farm or rent, or more, as hath been moſt accuſtomably 


{--2; 


And every ſuch hn 3 reverſion ſhall appertain, after the 


paid for the ſame Within twenty years next ere ſuch leaſe thereof made. 


deaths of fuch leſſors, or their heirs, ſhall have like remedy and advantage 


againſt the leſſees their executors and aſſigns, as the ſame leſſer might have had 


againſt the fame leſſees : ſo that if the leſſor were ſeiſed of any ſpecial efate 


tail of the rs bereditaments at the time of ſuch leaſe, the iſſue or heir of 


that ſpecial eftate ball Pave the reverſion rents and ſervices referved upon 


4 M 2 ſus 
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| Leaſes. 


fach leaſe after the death < the ſaid Aer, as the Wi himſelf might have : 
ad if be had lived. f. 2. 


Provided, that nothing 1 ſpall * to give any liberty or Powoer to 


any parſer or vicar of any church or vicarage, to make any leaſe or grant of 
any of lheir meſſuages lands tenements tithes profits or hereditaments belonging F 

to their churches or vicarages, otherwiſe or in any other Manner, than "we 
_ might have done before the making of this aft. ſ. 4. 


All leaſes to be made &c.] Before this ſtaruite;, altho? corporations ag- 
gregate of many (as deans and chapters) might have made long leaſes for 


hives or years, of themſelves and without any conſent or confirmation : . 
yet if ſuch leaſes had been made by a ſole corporation (as biſhop, arch- 
deacon, prebendary), and not confirmed by ſuch other perſon or perſons 
whoſe conſent was neceſſary, they expired with the leflor, and could not 
bind the ſucceſſor. But by this ſtatute, all ſuch ſole corporations (except 
parſons and vicars) are enabled to make leaſes for twenty one years 
three lives, without any confirmation whatſoever (the ſeveral conditions 


or 


which follow in the ſtatute being punctually obſerved): for which reaſon 


it is called the enabling ſtatute, And ſo it wholly was, and had nothing in 
it of reſtraint z but left aggregate corporations, and alſo ſole corporations 


with proper conſent, to their full liberty of going on to make all ſuch leaſes 


as they might have made before ; without being limited at all to the 


conditions of this ſtatute, if they had but the fame Proper confirm naten 
or conſent. G70 732. = 


Of. any manors lands tenements or "other bereditaments] It muſt be of 


lands tenements or hereditaments, manurable or corporeal, which are ne- 


ceſſary to be letten, and whereout a rent by law may be reſerved; and 


not of things that lie in grant, as advowſons, fairs, pos franchiſes, 
and the like, whereout a rent cannot be reſerved. 1 Inſt. 4 


For the better underſtanding of which rule, it will be 188 to take 
notice of ſome diſtinctions which plainly ariſe out of the books. As, 
frſt; All the books agree, that a leaſe for three. lives of tithes or other 


5 incorporeal inheritance "will not bind the ſucceſſor, becauſe he would 


then be without the tithes or other ſuch incorporeal inheritance, and have 


no remedy for the rent thereon reſerved ; for diſtrain he 8 not, be- 


cauſe there would be no place wherein to take any diſtreſs, the thin 8 


| teaſed or granted being perfectly incorporeal, and inviſible; an aſſize 
dae could not have, becauſe either he had not ſeiſin, or if he had yet 


there would be nothing to put in view of the recognitors; and an action 


of debt he could not maintain during the leaſe, becauſe being for three 85 


lives, that is an eſtate of freehold, which will endure no action of debt fo 


long as it continues: And fo the ſucceſſor in ſuch caſe would have no 
manner oi remedy for tne rent reſerved, which would be againſt the ex- 
preſs proviſion and intent of the ſeveral acts. Secondly, it is held in ſome 


ea that a leaſe for twenty one years of ſuch incorporeal inheritances, 
tho they have been uſually demiſed, and the ancient rent be thereout re- 
ſerved, is yet voidable by the facceſſor within theſe ſtatutes ; becauſe, 


tho? 


1640 


Leafes. 


tho? the rent reſerved be good by way of contract between the leſſor and 
leſſee, and an action of debt may be maintained for the recovery thereof, 
yet they lay it is not ſuch a rent as is incident to the reverſion, nor ſhall 
_ paſs with it to the ſucceſſor z and therefore the ſucceſſor, having no re- 
medy for the rent, ſhall not be bound by the leaſe. 5 Co. 3.  Litt. 44. 
But this point ſcems to have been ſhaken by contrary reſolutions. For 
ſome books expreſly hold ſuch leaſe for years to be good againſt the ſuc- 
ceſſor, becauſe they ſay he has remedy for the rent by action of debt, and 
ſay it has been ſo judged, and take the diverſity between ſuch leaſe for 
years and a leaſe for life. Alſo they lay, that the rent iſſues out of the 
tithes in point of render, tho? not in point of remedy ; becauſe no diſtreſs 
can be taken for it; but that is ſupplied by the action of debt which lies 
for ſuch rent, and mall devolve on the ſucceſſor; and that ſuch rent doth. 
not lie only in privity of contract, as a ſum in groſs, but is incident to the 
reverſion, otherwiſe the ſucceſſor could not have it, being only privy to 
the eſtate, not to the perſonal contracts of his predeceſſor. And to- 
this opinion the court inclined, but thought it a point of great conſequen — 
and therefore to avoid it gave judgment on another point which was clear, 
Thirdly, all the books agree, that a leaſe for three lives or twenty one 
years, of a manor with the adyowſon appendant, or of lands or houſes and 
of tithes uſually let therewith, reſerving the ancient rent, and the like, 
1s good and ſhall bind the e for tho' the rent doch not iſſue out 
of the advowſon, or tithes, in point of remedy, yet the rent is greater in 
reſpect thereof, and the ſucceſſor hath his remedy for the whole rent upon 
the lands or other corporeal inheritance let therewith. And Vaughar 
proves this from the expreſs words of the ſtatute of the 13 Elig. Which 
are, that all leaſes by any ſpiritual or ecclefiattical perſons, having any 


lands tenements 7izhes or hereditaments (other than for twenty one years 
or three lives) ſhall be void. S0 that the ſtatute plainly ſhews, that ſome 


way or other tithes may be leaſed tor twenty one years or three lives, and 


if they cannot be leaſed ſingly, it mult be with lands Wy let there- | 
With. 3 Bac. Abr. 352. 


By writing indented} It muſt be by deed indented, and not by deed. 


poll, or by parol. 1 7. 44. 
And if it be not really denied! tho? tlie = of the deed be this 7 In 


denture, yet ſtill it is not a deed indented; but if the deed actually be in- 
dented, it matters not whether it ſpeaks it {elf to be an indenture or not, 
it is however a deed indented, Jai}. c. 42. — 


In the right of their churches] Yet a biſhop that is ſeiſed in Fa right of 
his biſhoprick, a dean of his ſole poſſeſſions in the right of his deanry, 
an archdeacon in the right of his archdeaconry, a prebendary, and the 
like, are within this ſtature ; for every of them generally 1 is ſeiſed in ure 


eccleſic. I Inſt. 44. 


And in general, all ſole corporations whatſoever 3 and vicars 
only excepted) are included within this ſtatute, and are hereby enabled to 


bind cheir ſucceſſors. , it hath been adjudged, on ſe 1 o- 
caſions, 


— 


645 


| others. 


ſigned by the party ſo aſſigning granting or a f 0 the ſame, or their 
: or by act and operation 


hands of him who hath the immediate remainder : = 
by operaticn of law, is by taking a new leaſe of the ſame eſtate; for this 15 

an acknow ledgment, that the leſſor hath power to make ſuch new jeaſe; 
which power he could not have, but by turrender of the former leafe in 


Leaſes. 


caſions, that præcentors, chancellors, and treaſurers of ihe, are 
within the benefit of this ſtatute : only, as to præcentors, it hath been de- 
termined, that tho' there are perſons of inferior rank in ſeveral churches, 


who are commonly ſo called, yet they are not within this ſtatute; but 


only thoſe dignitaries of that denomination who are properly ſo called, and 


who are next to the deans in Place and order. Gib. 7 32. 


Unleſs the ſame 014 leaſe be expired ſurrendred or ended within one year 


next after the making of the ſaid new leaſe] This ſurrender muſt be abſolute, 


and not conditional; for the intent of the makers of the act was, to have 


a continual and abſolute ſurrender, and not ſuch an a furrender, 
which might be avoided the next day. 5 Co. 2. 


Wilſon on the demiſe of Eyre, clerk, againſt Carter and 


The leſſor of the plaintiff, being a prebendary of Sarum, brought 
an cjectment to avoid a leaſe made by his predeceſſor, as not being con- 


formable to this proviſo, which requires, that upon renewals, the old 


H. 17 C. x; 


leaſe mult be expired ſurrendred or ended, within one year next after 
making of the new leaſe. And his objettion was, that the ſurrender made 
of the former leaſe was with a condition, that if the then prebendary did 


not within a week after grant a new leaſe for three lives, the ſurrender 


thould be void; whereby (as was contended for the plaintiff) the old 


term was not abſolutely gone, but the leſſee reſerved a power of ſetting 
it up again. 


But the court, after two arguments, gave judgment for the 
defendants: 
there ſhould not be two long leaſes ſtanding out againſt the Facceflor; 
Here the new leaſe was made within the week, and from thence it be- 
came an abſolute ſurrender both in deed and in law. And the whole was 


out of the leſſee, without further act to be done by him. In the proviſo 


in the act, there is the word ended as well as ſurrendred; and can any body 
lay the firſt leaſe is not at an end? This was no more than a reaſonable 


caution in the firſt leſſee, to keep ſome hold of his old eſtate, till a new | 
title was made to him. Strange 1201. 


Of ſurrenders in general, the ſtatute of the 2 29 . 2. 6. 3. enafter, 


that no leaſes eſtates or intereſts, either of freehold or terms of years, or 
any uncertain intereſt not being copyhold or cuſtomary intereſt of in to or 
out of any meſſuages manors lands tenements or hereditaments, ſhall be 


aſſigned granted or ſurrendred, unleſs it be by deed or note in writing. 


agents thereunto lawfully author: zed by writing 
of law. 5 


Note, a lurrender, by deed, is a Cade 7 in expreſs words, into the 
a ſurrender in lato, or 


es 


being. Sic. 733. 


2 TN Further, 


this being within the intent of the ſtatute, which was, that. 
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perſons under che a . 
covert, without levying a fine; it is enacted, that in all caſes, where any 
perſon ſo under age, Junatick, or feme covert ſhall become intereſted in 


as ſuch court ſhai! direct. 


| Leaſes. 


Further, with reſpect to ſurrenders, it is enacted by the 4 C. 2. 215 
that whereas many perſons hold conſiderable eſtates by leaſes for lives or 
years, and leaſe out the ſame in parcels to ſeveral under tenants and 
whereas many of thoſe leaſes cannot by law be renewed without a ſurren- 
der of all the under leaſes derived out of the fame, fo that it is in the 
power of any ſuch under tenants to prevent or delay the renewing of the 
principal leaſe, by refuſing to ſurrender their under leaſes, notwithſtand- 
ing they have covenanted ſo to do, to the great prejudice of their imme- 


O 


diate landlords, the firſt leſſees: therefore for preventing ſuch inconve- 
niences, and for making the renewal of leaſes more ealy for the future, 
in caſe any leaſe ſhall be duly ſurrendered in order to be renewed, and a 
new leaſe made and executed by the chief landlord or landlords, the ſame. 
new leaſe ſhall, without a ſurrender of all or any the under leaſes, be as 
good and valid, to all intents and purpoſes, as if all the under leaſes de- 
rived thereout had been likewiſe ſurrendered at or before the taking of 
ſuch new leaſe. . 6. 


And by the 29 C. 2. c. 31. "Whereas vers lands tenements and here- 


ditaments, have been and may be granted by leaſe for the life of one or 
more perſon or perſons, or otherwiſe ; and whereas, in order to obtain a 

_ renewal of ſuch leaſes, it is in many caſes neceſſary to ſurrender up the 
eftates thereby granted; which ſurrenders cannot be effectually made by 
ge of twenty one years, nor lunaticks, nor by femes 


© 


or intitled to any leaſe or leaſes, made or granted by any perſon or per- 


ſons, bodies politick, corporate, or collegiate, aggregate or ſole, for the 
| Hfe or lives of one or more perſon or perſons, or for any term of years, 
cither abſolute, or determinable upon the death of one or more perſon or 
perſons, or otherwiſe, it ſhall be lawful for ſuch perſon ſo under age or 
tor his guardian or other perſon on his behalf, and for ſuch lunatick or 
his guardian or committee of his eſtate or other perſon on his behalf, and 
| for fuch feme covert or any perſon on her behalf, to apply to the court 
of chancery or exchequer, or to the courts of equity of the counties pa- 
latine of Cheſter, Lancaſter, and Durham, or the courts of great ſeſſion 
in Wales, reſpectively, by petition or motion in a ſummary way; and by 


the order and direction of ſuch court, upon hearing all parties concerned, 


ſuch perſon ſo under age, lunatick, or perſons appointed by ſuch court, 
and alſo ſuch feme covert, by deed or deeds only, without levying any 


fine, ſhall be enabled to farrender ſuch leaſes, and to take new. ones, 
And all ſums of money and other 
conſideration, paid or advanced by any ſuch guardian, truſtee, committee, 


or other perſo: N for a ſine on account of the renewal of ſuch leaſe, and 
all reaſonab le larges incident thereunto, ſhall be paid out of the eſtate 
or effects of ſuch infant or lunatick, or be a charge upon the leaſchold 


premiſſes, together with intereſt for the ſame, as ſuch court ſhall direct 3 
and as for leaſes to be made upon ſurrenders by femes covert, unlets 
the fine or conſideration of ſuch leaſe and the reaſonable charges ſhall be 
Other wie 
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otherwiſe paid or ſecured, the ſame, together with intereſt, ſhall be "= 
.charge upon the leaſchold premiſſes, for the uſe r ſuch perſon who ſhail 


SIRE the ſame. 


Within one year next after the making of the ſaid n New leaſe] This, as to 
ſole corporations inferior to biſhops, is extended by the 18 EI. (hereafter 


following) to three years; and as to biſhops themſelves, it holds only 
where they make a new leaſe without confirmation; for if it be confirmed 


by the dean and A the years to come, in the old leaſe, are not ma- 
| terial. Gi. 733. 


Nor ſhall extend to any grant to be wad; of any CAN” on] That is, 5 


grants as are made to commence at a day to come. Gi. 733. 


Nor to any leaſe of any manors lands tenements or hereditaments, which 


; 1 not moſt commonly been letten to farm or occupied by the farmers thereof 
_ by the ſpace of twenty years next before ſuch leaſe made] So that if it be 
letten for eleven years (lord Coke faith) at one or ſeveral times within 


theſe twenty years, it is ſufficient. '1 Inſt. 44. 


Letten to farm] A grant by copy of court roll in fee for life or years, 


is a ſufficient letting to farm within this ſtarute, for he is but tenant at 
will according to the cuſtom, and ſo it is of a leaſe at will by the com- 
mon law, but thoſe lettings to farm mult be made by ſome ſeiſed of an 


eſtate of inheritance, and not by a guardian in chivalry, tenant by: the 


curteſy, tenant in dower, or the like. 1 Inſt. 44. 


Nor to any leaſe to be made without impeachment of waſte] Therefore if 


a leaſe be made for life, the remainder to another for life, remainder to a 


third for life; this is not warranted by the ſtatute, becauſe the remainders 
make the preſent tenants diſpuniſhable of waſte : but if a leaſe be made 


to one during three lives, this is good; for the occupant, if any happen, 
ſhall be puniſhed for waſte. 1 Inſt. 44. 


And altho' this condition of a good leaſe is not expreſſed i in the ſtatutes 


of the 1 El. and 13 El. here next following, for reſtraining of unreaſonable 
| leaſes (the firſt of biſhops, and the ſecond of the inferior clergy); yet 


are both biſhops and clergy reſtrained by the equity of the ſaid ſtatutes 
from making leaſes diſpuniſhable of waſte : for the ſtatutes were made 
againſt unreaſonable leaſes; and it is unreaſonable, that a leſſce ſhall at | 


his pleaſure do waſte and ſpoil. 6 Co. 37. Gib. 733. 


Nor to any leaſe to be made above the number of twenty one years or three 


des at the moſt, from the day of the mating thereof | There muſt not be 
a es leaſe in being at one time; as. if a leale for years be made ac- 


cording to the ſtatute, he in the reverſion cannot expulſe the leſſce, and 


make a leaſe for life or lives according to the ſtatute; nor e converſo: 
for the words of the ſtatute be, to make a leaſe for twenty one years 
or three lives, ſo as one or the other may: be made, and not both. 


x Ioft. 44. 


Or three lives] That is, for three lives, to be all wearing together; 
and not to one for lite, the remainder to a ſecond for life, the remainder 


tO 
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to a third for life; which would be a void leaſe; as it would "RY it 2 
leaſe were let for ninety nine years determinable upon three lives. But? 
leaſe to one for the 3 of three others, or to three for their three lives. 


48 good. Gibſ. 733. Wat. c. 42. 


At the moſt] It Sw not exceed three lives or one and twenty vears 


from the making of it; but (according to lord Coke) it may be for 1 


leſſer term or fewer lives. 1 Inſt. 44. 


But in the cafe of Smartle and Penballoto, H. 131. wht the poinr 
was, whether a copyhold tor one life, where the cuſtom enabled to grant 
for three was good, and it was held to be good; Holt chief juſtice added. 
This is not like the caſe of a biſhop's leaſe, which cannot be good for 
any part, becauſe the ſtatute ties it up to an expreſs form: otherwiſe per 
haps, had it been, that biſhops ſhould make leaſes for any number of 
years, not exceeding ſuch a number. 1 Salk. 188. Gif, 733. 


From the day of the making thereof] The ſtatutes of the 1 E. and 13 


El. are from the making, and not from the day of the making ; and the dif- 


tinction ſeems to be this: where the habendum is for twenty one years 
from the making, the day of delivery (which is the making) ſhall be in 
cluded; but where it is from the day of the making, or from the day o 
the date, that day ſhall not be included as part of the term, but che 
twenty one years ſhall begin on the day following. Gi. 733. 


And that upon every ſuch leaſe there be reſerved yearly] if the accuſton 


able rent had been payable at four days or feaſts of the year; yer if it be 
reſerved yearly payable at one feaſt, it is ſufficient: for the words of the 
ſtatute be, reſerved yearly. I Inſt. 44. 


So much yearly for or rent, or more, as hath been meſ accuſtomably pais 
for the ſame] Where not only a yearly rent was formerly referved, but 


things not annual, as heriots, or any fine or other profit at or upon the 


death of the farmer; ; yet if the yearly rent be reſerved upon a leaſe mace 


by force of this ſtatute, it ſufficeth by che cxprets; words or the at. 


1 Toft. 44. 
But if a couple of capons, or the like, have been 3 reſerved in 


kind or in money, over and above the rent; a ſubſequent leaſe not re. 
ſerving theſe ſhall be void: And fo it ſhall be, where all the great trees 


have been uſually excepted, and then are omitted „ Decal te by this means 
every ſucceſſor cannot have the benefit of boughs : and fruits yearly renew- 


ing. "Gb 734. 


Or more] Therefore if more thai the acc le rent be reſerved, 
it is good, by the expreſs letter of the act. 1 Iuſt. 44. 


As hath been moſt accuſtomably peid | AY the feme\- If twenty acres 5 
land have been accuſtomably letten, and a leale is made of thoſe twenty, 


and of one acre which was 8 accuſtom: . lette n, reſerving the accuſ- 


tomable yearly rent, and ſo much more as exceeds ho value of the other 
acre ; this leaſe is not warranted by the at, for that the accuſtomable 
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rent is not - reſerved, ſeeing part was not accuſtomably letten, and the rent 


iffueth out of the whole. 1 Inſt. 44. 
But if tenant in tail let part of the land accuſtomably letten, and re- 


ſerve a rent pro rata, or more, this is good; for tl lat is in fabſiance the 
_ accuſtomable rent. 1 Inſt. 44. 


So if two coparceners be tenants in tail of twenty acres, every one of 


equal value, and accuſtomably letten, and they make partition, ſo as 
cach have ten acres; they may make leaſes of their ſeveral parts each of 


them, reſerving the half of the accuſtomed rent. 1 Iiſt. 44. 
Provided, that nothing herein ſpall extend to give any liberty or power 10 


any parſon or vicar} Therefore if either of them make a leaſe for twenty 
one years or three lives, of lands accuſtomably letten, reſerving the ac- 


cuſtomed rent; it muſt. alſo be confirmed by the patron and Seine res 


becaule it 18 excepted out of this a&, and not reſtrained by th © ts 


. caſes of FLY 
mop ESP | by the 
diſabling ſta- 
tute of the 
3-687 


of the 1 El. or the 13 El. 1 Inſt. 44. 


3. Note, the following ſtatute of the 1 El. c. 19. being a private act, 
15 omuted (for that reaſon, as it ſeemeth) out of Mr. Hawn 8 edition | 
of the ſtatutes; altho' this is not always the rule in that edition, nor in 


reaſon ought to be; for the ſtatute of the 18 El. c. 6. hereafter follow- 


ing in this title, concerning college leaſes is inſerted therein; altho' it is 
likewiſe a private act: and the ſtatute now before us, from its impor- 
tance, ſeemeth to have merited the fame regard. Indeed the publiſhers 
of that edition had probably not conſulted this ſame ſtatute : tor, by 
Way f ſatisfying for the omiſſion, they refer to another ſtatute as reciting 


che © Nen at large; which doth not recite it. 


Which faid ſtatute of the 1 El. c. 19. enacteth as follows: 
All gifts grants feoffments fines ar other conveyance or eſtates, to be hed 
made done or Hape by any arcnagmep or biſhop, of any honours caſtles ma- 


oy lands tenements or other hereditaiments, being parcel of the poſſeſſions of his 


archbiſhoprick or bifhoprict, or united appertaining or belonging to the fame, 
% any perſon or perſons, bodies politic or corporate, other than to the crown, 
(and by the 1 J. c. 3. not to the crown neither; ) whereby any eftate r 


Hates ſhould or may paſs from the ſame archbiſhop or biſbop, other than fer 


{ie tern of twenty one years or three lives, from ſuch time as any ſuch leaſe 


e "ant cr afjurance ſhall begin, and whereupon the old accuſtomed yearly rent © 


75 0 


note alle ve reſerved and payable yearly during the Jaid term of twenty one 


A 


cents conſtruttions and purpoſes. J. 7. 


All gifts, grants, Sc.] 3 this act, nor that which followeth, 1 
the 13 El. c. 10. which are called the diſabling acts, nor any other act 
or. Ratute whatſoever, do in any ſort alter or change the inabling ſtature” 


wears or three dives, —— Hall 72 utterly void end. ＋ none 5 to. all in- 


of the 32 H. 8. aforegoing; but leave it for a pattern in many things, 
tor Icaſes to be made by others. And no leaſe made according to the 
limitations of this ſtatute of the 1 El. or of the 13 El. here next fol- 


lowing, and not warranted by the ſtatute of the 32 H. 8. if it be 


ade by a biſnop or any ele corporation, but it muſt be confirmed by 
. the 
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the dean and e chapter, or others that have intereſt; as hath been ſald 


in the caſe of the parſon and vicar. 1 Iuſt. 44, 45. 
Gifts, grants, feoſſments, . fines, or other conveyance, Or eſtates] Neither 


biſhops by this act, nor other eccleſiaſtical or collegiate corporations by 


the ſaid act of the 13 El. are reſtrained from making grants of cepyho/d's 
in fee, in tail, or for lives, or for any number of years, according to, the 
cuſtom of the manor ; nor is confirmation neceſſary to make ſuch grant, 
good, tho? it be made by a ſole corporation, as by biſhop, prebendary, 
Or che like. Watſ. c. 42. 4 Co. 23, 24. 


Of any honours, caſtles, manors, lands, tenement gor other Lat laments] The 


general deſign of this ſtatute being in favour of the ſucceſſor, to 3 ve 
biſhopricks from impoveriſhment; it hath been extended, in equity ar 
intention, to a prohibition of the grants of new offices (cho not directly 
included in any of the foregoing terms). For if a biſhop might eres 
new offices at pleaſure, and aſſign ſalaries to the officers, and chen make 


grants to bind his ſucceſſors, the end of the ſtatute w ald be maniteſtly 
| defeated, The fame thing is to be ſaid of the augmentation of the fee 


or falary belonging to an ancient office ; which power of augmentation 
for the ſame realon) is alſo reſtrained; as, when the keeperſhip of a 
park was granted with the ancient fee, and alſo with paſture for two 
horſes in the ſame park, this was void: And it hath been ſaid, that if 
the ancient fee was leſs than 5 l., and a grant is made with a fee of 5 1. in- 
tire, the whole grant is voul, as well for the ancient fee, as the over- 
plus : But if the office, and the ancient and new fee are as ſeveral grants, 
in ſeveral ſentences ; the grant is good for the othce and ancient tee, and 
void only for the new. Gzb/. 735, 

But, faith my lord Coke, If the office rh been: ancient and neceſſary, 
the grant thereof, with the ancient fee, is not any diminution of the re- 
venue, nor impovertſhing of the ſucceſſor ; and therefore, for neceſſity, 


ſuch grants are by conſtruction exempted out of the general reſtraint of 
this act. And as to granting it for the life of the 5 le Adels, If 


biſhops ſhould not have power to grant ſuch offices of tervice and neceſſi- 


ty for the life of the grantees, but that their eftares ſhould depend upon 
uncertainties, as upon the death or tranſlation of the bihop; then able 


perſons ARES not ſerve them in ſuch offices, or at leaſt would not diſ- 
charge their office with any: alacrity, if they have not ſuch cercain eſtates 
for their lives, as their predeceſſors had in che ſame offices... 1 . 44. 


10 Co. 61. 


However, this equity of granting for life amounts o no more than 


for one life; and therefore where a biſhop grants an Office for two. or 
more lives, it muſt be upon the foot of cullom, that ls, becauſe ſuch 


patent hath uſually been for two or more lives, and had been fo grant- 


ed before the preſent ack was made. For this 1s the great rule; and 


in this, there is no difference between biſhopricks of the old and of the 
new foundation; fince the new as well as old are capable of commg 


under this rule. Gibf, 735. 
4 N 2 T The 
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The fame is the! law, a and the reaſon of it, concerning grants of offices 
in reverſion (chat is, to have and enjoy ſuch office, alter the death of the 
preſent g grantee for life;) for there can be no pretence, that ſuch ſecond 


grant is neceſſary, or for the advantage of the biſh: -prick 3 and therefore 
nothing can make it legal but cuſtoun, a and particuiatiy, inftances, or an 


inſtance, of ſuch grant, before the waking of the fratute. Gbſe 735. 


But to the end that VN Fw grants of ancient eſtabliſhed offices, 
may be 80 0 againſt the ſucceſlor of. a biſhop ; they mult in the firſt 


place be. grants "of one office {ingly ; for two offices, which have been 


aki elly granted apart, cannot be gr ranted by one patent, tho' to the ſame 
perion : And in the next Place, they muſt be confirmed by the dean and 
chapter (tho? they be but for one life), becg wie they are grants at com- 


mon law, and not warranted by this ſtatute ; and mui therefore Pais as 
they uſually did at common law betore this Mature. Gil. 735: 


In like manner, the grants of new offices (if of neceſſary aſe to the 
biſnop), and of new fees annexed to ſuch Offices, mall be good, and 


bind the dbecc ier as was declared in the caſe of the bi Mop of Fly, who 
granted the N of his houſe and garden, with 31 a year, to one for 


lifez and it was adjudged to be good againſt the ſucceſlor, becauſe the 
Office was neceffury. and the fee thought reaſonable by the court. But 
on the other hand. where the foundation of the grant to a civilian for 

was, for: counfel given and to be given, and an annual penſion was 
annexcd to the office; Judg ment was given againſt the grant, as not bind- 


ing the ſucceſſor, tho' it was alledged to be the ancient fee; becauſe this 
was a voluntary thing, to malte an election of one man to be of his 
counſel, and not an | office; and peradyenture the next Sine would not 


make ſuch election. Gi, 735. 
But notwithſtanding all char hath been ſaid concerning the neceſſ 77 of 


the office, it hath been determined upon ſolemn hearing, that the neceſ- _ 
ity of the office is not at all material. Thus in the caſe of Sir Edward 


! relapney and the biſhop of V Inchefter, H. 30 G. 2. Lord Mansfield 
chief juſtice delivered the reſolution of the court: — T he plaintiff brings 


ais action of debt, to recover 5001, being for five years arrears of a ſa- 
lary of 1001 a year, for executing the offices of * great and chief 
_* ſteward of the biſhop, and of conductor tenenlium of the biſhop” : and 


as a fee annexed. to thole two offices. 

"This comes before the court upon a ſpecial . the material facts 
of which are, that theſe offices are ancient offices, and exiſted before the 
itatute of the 1 Eliz. and that they have been granted in the uſual man- 
ner, and with the ancient fee; that biſhop Trelawney by indenture grant- 


td this Office to the. plaintiff his eldeſt ſon for life; that the dean and 


chapter confirmed this grant; that every biſhop fince hath paid to the 
plaintiff this fee of 1001 a year, and that the defendant paid it for 
even years after he came to the biſhoprick ; and that this action 1s 
brought for five years accrued fince: But the jury further find, that 
theſe ſeveral offices, at the time of making the ſaid ſtatute were, and 
ever ſince have been, and fill are, offices merely nominal ; : and a no 

duty, 
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duty, ſervice, work or 8 attendance or buſineſs, ever was or is be 


in reſpect of theſe offices, as the defendant hath in his plea alledged. 
This is the only doubt which che Jury have; and upon this fact the 
Whole queſtion depends. 


This cale hath been argued ſeveral times 3 and we are all of the opinion | 


which I ihall now give. 


At common law the biſhop, with the confirmation of the dean end 5 


chapter, might exerciſe every act of ownerſhip over the revenue of the 


lee, and might bind his ſucceflors | in the ſame manner as every tenant in 


tee might bind 0 heirs. Jhe ſtatute was made in reſtraint of this power. 
But p Acut⸗ Or grants of fees with the. fees or the privileges annexed 
to them, are 355 mentioned therein; nor are there any general words 


adapted to the cate of offices. And yet there were not any biſhopricks 
1n the k ingdom at that time, but what had ſome ancient offices annexed. 


to them, granted by the biſhop. Had the legiſlature meant to reſtrain 


the regranting of theſe offices, there muſt have been a ſpecial proviſion 
in the ſtatute ; and as the general reſtraint is not extended to Offices, there 


was no reaſon to make the exception. Their continuing ancient offices 

Was no injury or dilapidation to the b:lhoprick . They brought no new 
_ charge upon the ſucceſſor ; and he accepted the biſhoprick charged with 
 thele offices as his predeceſſor had done, 9 the One and biſhop con- 
tinued ſubject to the fame ancient fee. 


3 


The act hath no retroſpect. It was made on the 23d of Janu ary i ol 
the 1 Eliz. The biſhop of Eh's caſe, H. 10 Eliz. (Ley' s Rep. 78.) 
proves that the ſtatute doth not extend to the grant of an office; w then an 
annuity was recovęred againſt the ſucceſſor, Pon the grant of the Keep- 
ing of the biſhop's houle in Holvorn, with the ſee of 31: which grant 


was made after the beginning of the rg to whicl h the act hath 


"reference, to wit, on the 20th of April the firſt-of Eliz. This Was 
„ Fall of a new office With a new fee, ade the very year the act took 
a place; and yet was held to be good, as not being reitrained by the 


| ſtatute. It was extraordinary, if 1 it was thought that the office of taking 


care of a houſe was neceſſary; it was alſo ctraordinarp, to Hold the 
fee of 31 a year a reaſonable fee, which conſidering the value of money 


at that time would amount to 301 a year now; e as extraordinary, 


as it was the grant of an office which never ſubſiſted 1 But the true 
_ground was, the court did not think the grant of ſuch offices within the. 


| ature. 
. 20 Ni. Buulton's caſe (cited Ley 75. 10 Co. 60. ) When tlie 


biſhop of Cheſter, after the ſaid ſtatute, granted to Boulton an annuity of 


five. marks for counſel given and to be given, which was confirmed by ____ 


the dean and chapter, the biſhop died, and Boulton brought a writ of 
annuity againft the ſucceſſor; the plaintiff had no judgment; but the 
reaſon of chat caſe was not that the office was within the ſtatute, but that 
it was no office at all, but a voluntary thing to make election of one 


man to be his counſel, and that the grant 2 the ſalary was an alienation 
of the revenue of the biſhoprick. 
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In the caſe of the archbiſhop of Canterbury, 43 Eliz. (cited in Ley 75.5 


"The true diſtinction is taken : The archbiſhop granted the office of ſur- 
veyor with the ancient tee, to a parker ; ; and further he granted to him 
paſture for two horſes in a park : and the whole Grant was adjudged 


void. This judgment Was e upon -£ the new ad addition made 0 


; the ancient fee. 


The ſtatute of the 1 ED 3 extends this ſame reſtraint to the king, 
which by the 1 Eliz. was laid upon the ſubject. Yet the Jegiflature did 


not interpoſe then in this caſe of granting ancient offices; and therefore 


we may preſume they were fatisfied that the VP ſhould continue 0 


have this power. 


10 Co. 98. The biſhop of Salifbury's caſe came next in point of time. 


From the 10 Eliz. to this day, no grant of a new office by a biſhop 


With a new fee has been held good. Such a grant is within the 1 Eliz. 


by conftr uction ; for it is a colourable alienation, But a grant of an an- 
"cient. office with an ancient fee is not within that ſtatute, but remains 
at common law. And if ſuch a grant is not within the ſtatute, but 
ſtands as at common law; the utility or neceſſity of the office cannot be 
material. And there is no caſe ſince the 10 Eliz. that has turned upon 
theſe : the only e have been, W hether the grants were within the 
Itatute. 
In the faid caſe of che biſhop of Saliſbury, it is not alledged in the 
pleadings, that the office was neceſſary. The fifth reſolution in this cafe | 


(10 Co. 62.) is very material: Reſolved, that the grant of an ancient 


office to one with an ancient fee, by a biſhop, ſhall nor bind his ſucceſſor, 
unleſs confirmed by the dean and chapter; for ſuch grants are not re- 


ſtrained by the ſtatute of the 1 Eliz. and therefore remain as at the 


common law, and by conſequence ought to be confirmed by the dean 
and chapter. 


If ſuch grants remain as at the common law, the neceſſity of the office 


Cannot be material. 


In the caſe of the biſhop of Chichefter and F dad: 1 Car. (Cre, Ear. 
47.) There were no e in the pleadings, whether the offices were 
neceſſa ary or not. 


In the caſe of . ouns and per, 14 Car. (Cro. Car. 557 7. Upon a 


Ipe ectal verdict, the jury do not find that the office (of regiſter) was a ne- 
ceſſary office: The queſtion turned upon the grant in reverſion. 
Thus ſtood the conſtruction, upon the reaton, the words, and the 
practice of making theſe grants, until the 14 Cor. 


Bur belides the real ground upon which the caſe in 10 Co. 60. was de- 
termincd; the counſel ex abundanti laboured to prove that the office 


Was neceſſary but the arguments are ſo contu! ſed and inconſiſtent, that 
It is difficult to underſtand chen | 
In real truth, few of theſe offices (except judicial ones) are e or 


_ neceſſary in any reſpect. None of them can be granted 1 in reverſion, un- 
leis they exiſted before the 1 Hliz. and then they remain as at common 


law; and however unneceſſary chey were, will bind the ſucceſſor. 
= EOS 
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The caſe of Ridley and Poumal 27 Car. 2. (2 Lev. 136.) is the firſt 285 +>, 
3 caſe wherein it appeared to the court judicially, that the office was ne- fn | bl 
: ceſſary. Bur my lord Hale, who underſtood what he read, and clearly „ 1 YN 
diſtinguiſhed, made no diſtinction upon the neceſſity of the office. N 0 
"I the caſe of Jones and Bean; 4 Med. 16. The iſſue out of chancery | | 1 || 
was, whether the office had Been granted to two, before the ſtatute of bi 
2 the 1 Eliz. but there is not a word whether neceſſary or not. : 
2 Ihe preſent office is found never to have been more- uſeful than at 

preſe nt; and yet the predeceſſors of the biſhop have thought the grants 
of it valid, and have granted it to ſome of the oreateſt men in this 

kingdom, the duke of Norfolk, lord Clarendon, and others, who ac- 

cepted | it as valid ; and the ſucceeding biſhops acquicſced, until the pre- 

tent biſhop conceived a doubt thereupon. 

Upon the whole, we are unanimouſly of opinion; Firſt, this being a. 
ancient office, which exiſted before che ſtatute, that it is not within it. 

And, Secondly, that the utility or neceſſity of the office are not ma- 


terial : And this opinion we think agreeable to every judicial determina- 
tion ſince the making of the laid ſtatute. 


Whereupon the old peenſtemed | wvearly rent or more Pool be reſerved} It was 
| held by Hale chief juſtice, that the accuſtomed. rent mentioned in this 
I  farnte and in the following ſtatute of the 13 El. ought to be underftood 
1 of the rent reſerved upon the alt leaſe, and not upon the firſt; for that 


1 rent having been altered fince, cannot be called the accuſtom arent; 
Gib. 7360. 


em] For this reaſon, a grant f the next avoidance of a benefice, is 
rt 1d againſt the ſucceſſor; be cauſe it is one of thoſe things which are in- 
| corporeal, and bi in grant only, and ſuch an intereſt, out of whi ich a 


rens cannot be re! ſerved. Gizſ. 736. 


Stall be utterly void ] Foraſmuch as this and the ſaid ſtatute of the. 

2 El. make all ſuch leaſes other than for the term of twenty one years or 
8 lives to be utterly void ; therefore, generally ſpeaking, at this day, 
no eccleſiaſtical or collegiate perſon, or corporation, can aliene any of ther 

4 nmanors lands or tenements, by any ways or means whatſoever; for tho". 
To before theſe ſtatutes they might have aliened, yet by the faid ſtatutes: 
IF they ate. now reftrained.. Watf. c. 42. ” 

However by the 14. El. c. II. (hereafter following) all ! >ut bilhops;. 
that is, all thoſe who are reſtrained Ko the 13 Kl. c. 10. have fome liberty 
given them as to alienating of houſes mentioned in the ſaid ſtatute of the 
14 El. But this ſeems. to be reſtrained to ſuch houſes only, as by the 
{ard ſtatute may be let for torty years, namely, to houſes in cities boroughs, 
or market towns. Hat. c. 42. 

But by the 1 G. fe. 2. c. 10. in cafe of lands or other eſtates purchaſed 
for the augmentation of ſmall livings by the governors of queen Anne's 
bounty, exchanges may be thereot "made by the concurrence of the gos 

Vvernors, incumbent, patron, and ordinary; for any other eſtate in lands 
or. tithes, of equal or greater value. /. 13. 


"OE | | A nd. | 
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And it is ſaid, that if a pariſh be upon the deſign of lick, and 
arſon hath tithes | in kind, and common for beaſts in the fields, a decree 


55 bo be had in chancery, chat he ſmall take a quantity of ground | in lieu : 
thereof. V 


However, an act of parliament will do thts 5 and this is the uſual way ; 


namely, in the ſpecial acts for the dividing and incloſing of heaths, 
waſtes, commons, common fields, and the like, to inſert a clauſe for a 


recompence to be given to the incumbent for his right of common, or 


.. tithes, or otherwiſe ; as the caſe ſhall be. 


Shall be utterly vcid and of none effect) Yet they are good annie the 
leſſor, if it be a ſole cor poration; or ſo long as the dean or other head of 


the corporation remaineth, if it be a corporation aggregate of many: for 
tae ſtatute was made in benefit of the ſucceſſor. 1 1ſt. 45. 


To all intents conſtrutrians and purpoſes] Nevertheleſs, the acceptance or 


rent « by the ſucceſſor, ans affirm a leaſe ( ,otherwite voidable) for his own 


time.” Gib. 745. 
It is indeed regularly true, char whers the ſucceſſor accepts 2 rent vr 


the death of the predeceſſor upon a void leaſe made by the predeceſſor, 


that ſuch acceptance will not affirm the leaſe ; but this rule muſt be 


underſtood of ſuch a leaſe as is void ipſo facto, without entry or any 
other ceremony; and therefore if a parſon vicar or prebend make a leaic 
not warrantable by the ſtatutes, for twenty one years, rendring of rent, 
andi dies, here no acceptance of rent by the ſucceſſor will affirm this leaſe, 
becauſe the ſame was void without entry or other ceremony: But if a 
parſon vicar or prebend make a leaſe not warrantable within the before 
mentioned ſtatutes, for life or lives, reſerving rent, and dies, and the 
ſucceſſor before entry accept the rent; this leaſe ſnall bind him for the 
time, for this being an eſtate of freehold could not be void before entry. 
Degge p. 1. C. 10. 


But if a biſhop, which hath the inheritance in F ſimple in him, make 
a leate for lives or years not warranted by the ſaid ſtatutes, not being - 


ablolunety void by his death, but only voidable by the entry of the ſuc- | 


ceſſor; if the ſucceſſor accept the rent before entry, be it for hves or 


years, he affirms the leaſe for his life. id. 


But whereſoever the acceptance of rent binds, whether a fole or aggre- 


gate corporation, it mult, in order to ſuch binding, appear to be their 
own act; and therefore in ſuch caſe, if the bailiff of a biſhop accepts the 


rent, without order, this binds not the biſhop. But if he acquaints the 
biſhop that ſeveral rents are in arrear,* and has an order from him to re- 


cCeive them, and receives (among others) the rent of a voidable leaſe, and 
pays all the rents to the biſhop, without giving him notice of the Taid 


voidable leaſe, this hath been judged ſuch an acceptance as affirms a 


leaſe; becauſe the biſhop of himſelf ought to take notice, What leaſes 
were made by his predeceſſor. Gif. 745. 


In like manner, with regard to a corporation aggregate ; hare the 


maſter of a college accepted rent, having no expreſs authority from the 


corporation 
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” corporation to accept it; it was adjudged, that this did not affirm : a void. 
able leaſe, during the continuance of ſuch maſter; becauſe the act of the 
head ſingly, cannot diveſt the members of their right. Gibſ. 746. 
But no acceptance of rent by the ſucceſſor availeth (as hath been faid} 
where the leaſe is abſolutely and ab initio void; as, in a leafe of tithes. 
and of other things not manurable, for lives; out of which no reimt 
(however reſerved) is recoverable. Ci,. 746. | 
And in what caſes a voidable leaſe may be affirmed by the acceptance 
of rent; in the ſame it may be affirmed by diſtraining, or bringing an 
aſſiſe for rent, after the death of the predeceſſor j and alſo by bringing 
an action of waſte againſt the leſſee. Gb. 746. 
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4. By the 13 El. c. 10. All teaſes gifts grants feoffments CONVEYANCE or 1. wei of other 
 eftates, to be made had done or ſuffered, by any maſter and fellows of any leser 


college, dean and chapter of any cathedral or collegiate church, maſter or | 


| guardian of any hoſpital, parſon, vicar, or any other having any ſpiritual or 5; 


ſole ard : at 
gregate, by the 
ſabiing ſta. 


eccleſiaſtical living of any houſes lands tithes tenements or other hereditaments, tute of the | 3 
being any parcel of the poſſeſſions of any ſuch college, cathedral church, chapel, El. and oi 
hoſpital, parſonage, eee or other ſpiritual Pr omotion, or any wes ap. ſtatuces 


pertaining or belonging to the ſame; to any perſon or perſons, bodies politic 


and corporate, (other than for the term of one and twenty years, or three lives, 


from the time as any ſuch leaſe or grant ſhall be made or granted, wwhere- 


 #pon the accuſtomed yearly rent or more foal be reſerved and payable yearly 
during the ſaid term; mar. e utterly void and i'd none effect to all ments 


conſtructions and purpoſes. 


Provided, that this Fs 5 Te conſtr 120 to make 55 any leaſe or other 
grant to be made by any ſuch college or collegiate church within either of the 
univerſities of Oxford or Cambridge, or elſewhere within the realm of England, 


for more years than are ted hd the Wives Satutes of the Jae college. 


15 
And by the 18 El. c. 11. it is enacted as follows : 1 free the 


making of the ſaid ſtatute of the 13 El. c. 10. divers of the ſaid eccleſiaſtical _ 
and ſpiritual perſons and others having ſpirituel or ecclefraſtical ivings, have 
 maae leaſes for twenſy one years or three lives long before the expiration of the 
former years, contrary to the true meaning and intent 7 the ſaid ſtatute; it is 


enacted, that all leaſes io be made by any of the ſaid ecclefiaſtical 4 e a 
collegiate perſons or others, of any their ſaid eccleſiaſtical ſpiritual or cs; 


giate lands tenements or heredi itaments, wher ef any former leaſe for year's is in 


being, not to be expired furrendred or ended within three years next —__ the 


making of any ſuch new leaſe, ſhall be void fruſtrate and of none effect. ſ. 2. 
The ſaid att of the 13 El. not to extend to avy leaſe to be made of be ma 


nor of Field in the ccunty of Berks, by St Jolin's college in Oxford, fo 1050 


Heirs male of, Sir Thomas White founder of the ſuid college, ſ. 5, 6. 


All leaſes, gifts, grants, &c.] Corporations aggregate might always let 
long leaſes without any confirmation; and ſo might ſole © corporations, 


With confirmation, until this act was made; none but biſhops being re- 


[trained by the 1 El. c. 19. But by this ſtatute, all other corporations, 
ol, I. 40 - | ſole 
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VIZ. Albeit chat by the common law all aſſents elections grants and leaſes, 
had made and granted, by the dean warden provoſt maſter preſident or 


or grant ſhould be made, and for mance of the ſame every perſon 
having power of aſſent hath been wont to be ſworn: for remedy thereof, 
It i8 enacted, that all and every peculiar act order rule and ſtatute made 
by any ſuch founder, whereby the grant leaſe gift or election of the go- 
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ſole and aggregate, are put under the ſame reſtraints that biſhops were; 


and the two acts being of the ſame tenor and form, what hath been ob- 


ſerved upon the former act will help towards the right under ſtanding of 


ſeveral clauſes in this act allo. 


By any maſter and fellows of any college, dean and chapter of; any bee 
er collegiate church] That is to ſay, by the major part of ſuch body cor- 
porate: In regard whereunto, it 15 thus e by the 33 H. 8. c. 27 


7 
— # 
/ 


other governor of any cathedral-church hoſpital college or other corpo- 


5 ration, with the aſſent of che major part of their chapter tcllows or bre- 
thren of ſuch corporation, be as effectual as if che reſidue of the whole 


number had aſſented; yet NEVE rtheleſs divers founde of ſuch COrpot ration 


have amongſt other their local ſtatutes e ..that if any one of ſuch 
Corporation ſhould deny any ſuch grant, that then no ſuch leaſe election 


401 


ernor or ruler, with the aſſent of the more Part of ſuch corporation, 
ſhould be in any wiſe hindred by any one or more being the leſſer num - 


725 (contrary to the courſe of the common law), ſhall be void; and 


none ſhall be compelled to take an oath for the obſerving of any ſuch 


order r rule or ſtature, on pain of every perſon giving ſuch oath to forfeit 


. l alf to the king, and half to him chat ſhall ſve 3 in any of the king's 
courts or recare > 


But {ſuch major part are to attend ! in perſon, and to be pre efe1 ent toge- 


the at the executing of ſuch act: Thus! in the caſe of the dean and chap 4 


ter of Fernes in Ireland, which was, concerning the confirmation of a 


leaſe made by the biſhop ; it was adjudged, that the confirmation was ill. 
becauſe the dean was not only not preſent, but acted by a proctor who 
398 a ftranger to the chapter, and not of the body. Agreeable to which 


are the rules of the civil law, that he ſhall make no deputation | in 1 ſuch 


a caſc but to one of the chapter only. 


And in che ſame caſe it was ſaid further, upon the authority of the 


„car books, that neither would this, nor any other act that had charged 
the revenues of the church, have been good, tho? the dean had done i it 
by one of the chapter as his commiſſary; for (as is there alledged) t 
the dean may have his preſident or commiſſary to execute his i 


juriſdiction, yet ſuch commiſſary cannot charge the poſleſſions of the 


church. And therefore beſides the authority of the preſident, ſub- dean, 
or the like, for the exerciſe of the decanal office; a diſtinct proxy to one 


or more members of the chapter, who may repreſent him in the paſſing 


of grants, confirmations, and other chapter acts, 235 neceſſary to make 
them good and valid in law. 


And 
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And their afſent muſt be given by each member ingly ; 3 and 1 not in a 
confuled, and uncertain manner z and this muſt be, when they are capi- 


tularly aſſembled in one certain place; and not a conſent given by the 


members, in ſeveral places, and at ſeveral times : Which was the cate of 


the laſt cited act of the dean and chapter of Fernes. The chapter con- 


ſiſted of ten perſons, and only three were preſent (together with the dean's 
proctor), when the chapter ſeal was fixed to the confirmation; afterwards 


three others of the prebendaries ſubſcribed it : And this was adjudged u, 


as being the act of particular perſons only, and not of the corporation, 
by reaſon they were not aſſembled in one place, and in a capitular manner, 


that is, the act was not done Pl mul et ſemel, at the ame time and place, 


as the law requires. 
But it was there agreed and acknowledged, that in caſe the dean 44 
chapter be capitularly aſſembled in any place, their acts ſhall be good, 


thoc' ſuch aſſeinbly is not held in the chapter houſe; and the act of the 
dean and major part of the chapter, ſo aſſembled, is properly the act of 


the corporation, altho* the reſt do not agree, or be abſent thro! their own 
default. 6¹⁰. 744. Dav. 42. ; 


' Maſter and fellows of any college] This includes all colleges, by what 

name ſoever incorporated, and of what nature ſoever the foundations be, 

eccleſiaſtical, temporal, or mixed ; the ſtatute being conſtrued moſt largely 
and beneficially, againſt long and unreaſonable leaſes. 11 Co. 76. 


Dean ond chapter of any cathedral or collegiate church] For the fame 
. reaſon, tho? it is ſaid dean and chapter, it extendeth to chapters where 


there are no deans. Gil. 7 736. 


Maſter or guardian of any hoſpital] In like 1 manner, has ſhall extend 


to all manner of hoſpitals, be the hoſpital incorporated by any other name; 
or be it a ſole cor poration, or corporation aggregate. 11 Co. 76. 


Or any other having any ſpiritual ur eccl, wraftical living] That this is a 
gene er law, as it concerns all the clergy, hath been often declared and 


acljudged, tho' at firſt much doubted. But it was always agreed, not- 
with \ſtanding this general clause, that biſhops were not included: ; becauſe 
the ſtatute begins with an ord ler inferior to them. Gibſe 772. 


5 Of any houſes] But by the 14 El. c. This ſhall not extend to any 
grant aſſurance or leaſe of any houſes velonoiy to any perſons or bodics 


Politick gr corporate aforeſaid, nor to any grounds to fuch houſes apper- © 


taining, which houſes be Fuste in any city borough town corporate or 
marker: town or the ſuburbs of any of them ; but that all ſuch houſes and 


grounds may be granted demiſed and aflured, as by the laws of this _ 
realm, and the ſeveral ſtatutes of the ſaid colleges cathedral:-churches ang 


hoſpitals, they lawfully might have been before the making of the ſtatute 
of the 13 KCl. or lawfully might be if the ſail ſtatute were not; ſo alwa 
that ſuch houſe be not the capital or dwelling houſe uſed for che habita- 


ion of the Perſons abovelaid, nor have cround 0 the lame belonging 
| 40 2 | above 


1 


ut 
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be made in reve; Aon: 
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above the quantity of ten acres. Provided, that no leaſe of any ſuch 


| houſes ſhall be permitted to be made by force of this act in reverſion, nor 
without reſerving the accuſtomed yearly rent at the leaſt, nor without 


charging the leſſee with the reparation, nor for longer term than forty years 
at the moſt ; nor any houſes ſhall be permitted to be aliened, unleſs that 


in recompence thereof there ſhall be good lawful and fufficient aſſurance 
made in fee ſimple abſolutely to ſuch colleges houſes bodies-politick or 


corporate and their ſucceſſors, of lands of as good value, and of as great 


yearly value at the leaſt, as ſo ſhall be aliened; oy ſtatute to the con- 


trary notwithſtanding. 2 17, 1 
But this ſtature alt 0, e 80 to ſuch perſons or bodies corporate as 


were ſpecified in the fatute of the © 13 El. doth not extend unto biſhops, but | 
the 1 El. remaineth as it did; and biſhops have no power to let houſes, 
otherwiſe than according to the ſaid ſtatute of the 1 Fl. nor may they 


make exchanges, for any recompence or conſideration. But altho' the 


| biſhops are not included, yet this is a general law, as Corn. to all the 
other clergy. Gibſ. 738. . 
And by the exptets: words of the act, no leaſe . any ſuch houſes ſhall 


For which reaſon, when the dean and chapter of _ 
St Paul's made a leaſe of a houſe for forty years, which houſe was then in 


leaſe for ten years to come to a ſtranger; it was adjudged, without argument, 
not to be a good leaſe, becauſe in reverſion : but otherwiſe, if both leaſes 


had been to the ſame perſon; becauſe the acceptance of the ſecond leaſe 


by the leſſee would have made the firſt leaſe void. 60, 7 39. Cro. El. 
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Other than fer the term of one and twenty years or three boat Altho' 


eccleſiaſtical corporations aggregate are not within the ſtatute of the 32 H. 8. 
yet is that ſtatute (as hath been ſaid) a pattern for leaſes by them made, 


in many things which are not here ſpecified. And as to leaſes made by 
| fole corporations, according to this ſtatute z they are not good without 


confirmation, unleſs they be alſo made according to the limitations of 
the ſaid ftatute of the 32 17. 8. Gibſ. 736. 


| Shall be utterly void and of none ect] If a corporation aggregate makes 


a leaſe not warranted by this ſtatute, ſuch leaſe is void againſt them- 
ſelves; but nevertheleſs if a ſole corporation maketh ſuch a leaſe, it ſhall 


bind himſelf, tho? it be void againſt his ſucceſſor. G7/ 737. 


Divers of the ſaid ecclefiaſtical and ſpiritual perſons and others] Which 
words of the ſtatute of the 18 El. c. 11. referring alſo to the ſame 


| ſons or bodies corporate which were particularly enumerated in the faid | 


ſtatute of the 13 El. c. 10. it is plain, that this ſtatute likewiſe extendeth 


not to biſhops, but they ſtill remain, as they ſtood at firſt, upon the fta- 


rute of the 1 El. c. 19. Therefore if a biſhop makes a leaſe for twenty 


one years, and more than three of thoſe years are unexpired (for the 
number of years to come in ſuch caſe is not material, this ſtatute of the 


18 El. not extending to TP), Jet this concurrent leaſe is good; 08 
then 


per- 
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then it muit be confirmed by the dean and chapter, becauſe it is not 
warranted by the ſtatute of the 32 H. 8. Alſo deans (in their ſole ca- 
pacity), prebendaries, heads of colleges, maſters of hoſpitals, and the 
like, may make concurrent leaſes as biſhops may, with confirmation; but 
they mult by this ſtatute be within three years of the determination of 
the former term by expiration ſurrender or otherwiſe : fo that in this 
point the biſhop hath the advantage. Y/ood b.2.c. 3. Degge p. 1. c. 10. 
Bur in all caſes where concurrent leaſes are made, the new leafe, altho? 
it may be made 9 die confectionis, is not to take effect in intereſt till the 
old leaſe be expired ſurrendred or ended, that is, the new leſſee cannot 
enjoy the land till ſuch time; for the new leaſe doth commence preſently 
by eſtoppel only, not in intereſt ; yet it ſeems that the rent is due from 
the firſt commencement of the leaie, fo that the biſhop or other being 
leſſor is intitled to two rents, and may bring an action of debt to recover 
the rent reſerved upon the ſecond leaſe, during the continuance of the 
former; for the rent muſt be reſerved and made payable during the term, 
and not from the determination of the former leaſe, elſe ſuch conc 
leaſes will be void, as contrary to the ſtatute. Walſ. c. 42. e 
But where the ſecond leaſe is made to the ſame perſon to whom the 
former leaſe was made, and not to a ſtranger; it ſeemeth that the former 
leaſe is wholly vacated by the ſame perſon accepting the concurrent leaſe, 
-” .-FPath-<: 44; ñ ). oi ont, 8 
= 5. By the 14 El. c. 11, Whereas ſundry perſons have defrauded the true ponds and 
” meaning of the aforeſaid ſtatute of the 13 El. c. 20. by bonds and covenantsjudgments to 
| of ſuffering ether perſons to enjoy eccleſiaſtical livings, for that ſuch bonds and detravd the | 
covenants are not in law taken to be leaſes, altho* indeed they amount 10 as laid Banner: 
much; it is enafted, that all bonds contracts promiſes and covenants, for ſuf- 
fering any perſon to enjoy any benefice or eccleſiaſtical promotion with cure or to 
take any profits or fruits thereof, other than ſuch bonds and covenants as 
all be made for aſſurance of any leaſe heretofore made, ſpall be to all intents 
and purpoſes adjudged of ſuch force and validity, and not etherwiſe, as leaſes 
by the Joe perſons made of ſuch benefices and eccleſiaſtical promotions with 
Cre” ei. 0 5 „„ 5 
And che 43 El. c. g. All judgments to be had for the intent to have 
or enjoy any leaſe contrary to the ſtatute of the 13 El. c. 20. or any other 
ſtatute explaining or altering the ſame, ſhall be deemed void, in ſuch ſort as 
bonds and covenants are appointed to be void, which are mage for that purpoſz. 
Upon which two ſtatutes the rule is this: Where leaſes are made 
void by the 13 El. c. 20. there all bonds covenants and judgments for 
the enjoying ſuch leaſes, are made void by theſe ſtatutes : But if the 
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urrent 


lleaſes be void at the common law, as by death reſignation or depriva- 
E tion, and not by the ſtatute of the 13 El. c. 20. there bonds and cove- 
$2 nants for the enjoying of {ſuch leaſes are not made void by either of theie 
F< ſtatutes. eee I OC EE Ee e Wo e Oar rn RE 
#4 Where the covenant was, that the leſſee ſhould enjoy a rectory ſor 
X _ three years, without expulſion, or any thing done or to be done by the 
= Fo 3 leſſor; 


„ Leaſes. 
leſſor; which leflor omits to read the articles, and fo is s ipſo facto deprived, 


and the leaſe void; in ſuch caſe, the obligation is not forfeited, becauſe 
this happened not by any all of the leſſor, but by non feaſance, and fo 


not within the covenant: But otherwiſe it would have been, if the leſſor 


had covenanted, not to omit the doing of any thing. Gibſ. 740. 


And by the 18 El. c. 11, it is enacted, that every bond and covenant . 


for renewing or making of any leaſe or leaſes contrary to the true intent 0 
the ſaid att of the 18 El. c. II. or of the alt of the 13 El. c. 10. ſhall be 
Tn _ 1. 3. 
4 Fat. Rudy ? and 7 bomas. A parſon covenanted wich: another, 
0 bs ould have his tithes for thirteen years; afterwards he reſigned, 
and another parſon was inducted ; the leflee brought an action of cove- 


nant againſt the leſſor, and the defendant pleaded this ſtatute of the 
18 El. c. 11. in bar: But Coke, Doderidge, and Haughton agreed, 


that the covenant was not made void by chis ſtatute; which was only 


intended to void bonds and covenants contrary to the ſtatute of the 13 El. 


but doth not extend to bonds and covenants made for the enjoyment of 
leafes which become void 5 the common n Jaw, as leaſes do by reſignation, 
or the like. 3 Bulſt. 202. Gilſ. 737. 


But when a dean and canons made bonds among themſelves, to aſcer- 


tain to each other the benefit of particular leaſes, and the whole body en- 


gaged, under ſuch and ſuch forfeitures, to make the leaſes reſpectively as 
there ſhould be occaſion ; ſuch bonds were declared to be void, by this 
| ſtatute. And fo it was, where the dean and chapter obliged themſelves to 
make to one a leaſe of lands, which were then in leaſe to another for fif- 
teen years to come; the covenant was declared void, upon this ſtatute. 


ib 738. 


Fut regu- 6. Hor the better maintenance of arne a7 the relief of ſcholars in the 


college leafes. Eaton; no maſter provoſt preſident warden dean governor recton or chief 
ruler of any college cathedral- church hall or houſe of learning in any of the 


_ colleges of Wincheſter or Eaton, nor the corporation of any of the ſame by 


_ what title fiyle or name ſocver they ſhall be called, ſhall make any leaſe for life 
lives er years, of any farm or any their lands tenements or other bereditaments, 


except that one third part al the leaſt of the old rent be reſerved and paid in 
corn, for the ſaid colleges cathegral church halls and houſes ; that is to ſay, in 
good wheat after 65. $4. a quarter er under, and good malt of 5 ſb. the quor- 


ter or under, to be delivered yearly upon 7 prefixed, at the ſaid colleges ca- 
thedrel-church hails and houſes : and for default Iberecf, 1 pay to the ſaid 


colleges cathedral-church halls or houſes in ready money 4. the election of the ſaid 
lefſres their executors adminiſtrators and affigns after the rate of the beſt wheat 
and malt in the market of Cambridge, for the rents that are to be paid to the 
| uſe of the houſe or houſes there , and in the market of Oxford, for the rents 
5 that are to be paid to the uſe of the bauſe or houſes there; and in the market 
7 Wincheſter, for the rents that are to be paid to the uſe of the houſe or 
2 1 houjes 


lations as to ini verſities of Cambridge a2d Oxford, Md the colleges of Wincheſter and 


univerſities aforeſaid, nor any provoſt warden or other head officer of the ſaid” 


to the which any lilhes arable-land meadow er paſture doth or ſhall appertain ; 


7A 


houſes there ; and in the market at Windſor, for the rents that are 10 th paid . 
0 the uſe of the houſe or houſes at Eaton, — is or ſhall be ſold the next market 
day ads the ſaid rent ſhall be due, without fraud : And all leaſes otherwiſe 
to be made, and. all collateral bonds or affurance to the contrary, by any of the 
ſaid ia Parabions, Jail be void in lato: The ſame wheat malt or money coming 
M the ſame, to be expended to the uſe of the relief of the commons and diet of 
the ſaid colleges cathedral-church halls and houſes only, and by no fraud or 
colour let or ſold away from the profit of - the ſaid colleges cathedral-church © 
Hals and houſes, and 110 fellows and ſcholars in the ſome, and the uſe afore- 
{aid ; upon pain of deprivation 5 the governor and chief rulers of the ſaid col- 
lepes cathidral: church halls au 4 Houſes, and all other thereunto conſenting. 
L330 0. 1 Fe 
gd this ſpall not extend to any leaſe to be made by the preſs fois and ſcholar; 
&, John Baptiſt's college in Oxford, to any heir male of Sir Thomas White 
late knight and alderman”. of London, founder of the ſaid college; which leaſe 
ſhall 4 be e according to the meaning of the foundation and ſtatutes of the 
ſaid college, of ihe manor of Fiteid, and no other hereditamenis. 1. 3. 


For the better maintenance of learning. Ce. Dr Kennet ſays, the me- 
mory of Sir Thomas Smith is highly to-be honoured for promoting this 
act, which prov ideth that a third part of the rent be relcrved in corn, 
payable either in kind or money, after the rate of the beſt prices in the 
market. For if a certain rate thereof had been fixed in money inſtead 
of corn, it would have been h ughly prejudicial to the colleges, the value 
of money abating, as the value of land and of the produce thereof ad- 
vanceth. This worthy knight is ſaid to have been engaged in this ſer- 
vice, by the advice of Mr F lenry Robinſon, toon after provoſt of queen's 


college in Oxford, and from that ſtation advanced to the fee of Carliſle 
Ken. Par. Antiq. 605. 
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To the Ae any titbes arable- land meadow or paſture doth or r ſhall ap- 
yet! T. 26 Eliz. Haynes and Follingbridge. The queſtion was, whe- 
"ther this moni d be intended of tithes of corn only, or alſo of tithes of 
monev, or the like, as in London, where money 1s paid as the tithe of 


ouſes: and it was adjudged by Manwood chief baron, in the abſence 
of Shute, that it is to be intended of tithe corn. For the parliament 


never meant, to cauſe thoſe farmers to pay corn, but where they had 
corn, or land that beareth an annual crop, as arable, meadow, or paſture ; 
and not of wood, heath, marſh, or the like. But afterwards a . 1 0 
error was brought. Sav. 68. Gib 742. 


5 7. That the livings appointed for eccleſiaſtical miniſters may not by corrupt 1 
aud indirett dealings be transferred lo other uſes; no leaſe to be mode of an benefices with 
. bene ſice or eccleſiaſtical prometich c with cure, or any part thereof, aud not being cute become 
impropriated, ſball endure any longer than while the leſſor Pat be ordinarily re- eee 9 5 
fi dent, and ſerving the cure of fuch benefice, without abſence above ſout ſrors da 


: in any one year; but every ſuch leaſe, immediately upon ſuch abſence, fall ceaſe 


| and be void; and the incumbent fo offending, ſhall for the ſame loſe on? year's 
= profil of bis faid benefice, to be distributed by the ordinary among the poor of the 


; Pe J . 
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Leaſes. 


5 pariſh. 13 El. c. 20. f. 1. And offer complaini made to the ordinaty, and 
ſentence given upon ſuch offence ; be ſhall, within two months after ſuch ſentence 
given and requeſt to him made by the churchwardens of the ſaid pariſh or one of 
them, grant the ſequeſtration of the profits of ſuch benefice, io ſuch inhabitant 
or inhabitants within the pariſh where ſuch benefice ſhall be as to him ſhall ſeem 
meet: and upon default therein by the ordinary, it ſhall be lawful to every pa- 
rijſbioner to retain his tithes, and likewiſe for the churchwaraens to enter and 
tagte the profits of the glebe lands and other rents and duties of every ſuch benefice, 
to be employed to the uſe of the poor as aforeſaid, until ſuch time as ſequeſtration | 
| ſhall be committed by the ordinary; and then as well the churchwardens as pa- 
riſbioners to yield account thereof, and to make payment to him or them to whom 
fach ſequeſtration ſhall be committed , and ſuch ſequeſtrator ſhall juſtly and truly 
employ and beſtow the ſaid profits or the value thereof, to ſuch uſes as by the 
| ſaid flatute of the 13 El. c. 20. is limited; on pain of forfeiting double value 
, ſuch withbolden profits, to be recovered in the . Re court By tbe ne] 
F "tbe. Jaid pariſh. 18 El. c. 11. f. 7 


And all charging of ſuch benefices with cure as afereſaid; with any penſs ion, 


Provided, that every par ſen by the Iaws of this realm allowed to have two 


benefices, may demiſe the one of them upon which he ſhall not then be moſt ordi- 
 narily reſident, to his curate only, that ſhall there er ve the cure for him; but 
fuch leaſe ſhall endure no longer than during ſuch curate's ref; dence, without ab 8 
fence above forty days in any one year. 13 El. c. 20. ſ. 2. 


And all leaſes bonds promiſes and covenants of and concerning bencfices and 


eccleſiaſtical livings with cure, to be made by any curate, ſoall be of no other nor 


or wvith any profit out of the ſame to be yielded or taken, other than rents to be 
reſerved upon leaſes hereafter to be made according to the meaning of the ſaid 


Statute of the 13 El. c. 20. ſhall be utterly void. 13 El. c. 20. ſ. 1. 14 El. 
0. 11 8 


better force validity or continuance, than if the jam? had been made by the 


14 El. C. 11. . 16. 


That the livings oppeinted Ge. This ſtatute was intended to prevent ” 


corrupt bargains between patron and clerk; it being at that time a 


neficcs made to themſelves at very low rates; by which means theſe pa- 


_ trons ſecured the main of the benefices to themſelves, and got them 
ſerved at any rate by ſtipendiary curates, while the incumbents were 


non-reſident, and making 3 85 fortunes elſewhere : So that the ſtatute 


was not primarihy deſigned againſt non-refidence, but againſt {ach non- 


reſidents as by corru ve bargains and leaſes made themſelves tools to dil. 


honourable Patrons „ and Re only offends againſt this ſtatute, Who is non- 


reſident, and yet at the ſame time leaſeth Out his beneace. Jobi. 131. 


Shall be orainarily reſident} If the parſon be abſent eighty days in a 
year, altho it be at Ieveral times, to wit, ten days at one time, and 
twenty 


 beneficed perſon himſelf that demiſed 6 or foals 1 the Jame 40 an 5 ad curate, 


practice for patrons to get ſome unworthy clergy men to take inſtitution 
to their vacant benefices, upon condition of having leaſes of thoſe be- 


73... 3 card 
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twenty days at another time, until eighty days; this is non-reſidence of 


eighty days within the ſtatute. Gi. 739. 


Shall be ordinarily reſident and ſerving the cure} If an incumbent, having | 
a houſe fit for his habitation, liveth in a neighbouring pariſh, but come 

on all occaſions to his pariſh church, to ſerve the cure in perſon ; this, 
however it be non-reſidence within the ſtatute of the 21 H. 8. c. 13. 


yet is not ſuch an e as wall od a leaſe within chis ſtatute. 
Gib/. 739. 


VMitboui abſence above fourſeire' a in any one year]. If an incumbent 
is abſent eighty days, and cometh again in the night of the eightieth day, 


he is no offender within this ſtatute ; for the ſtatute lays, without ablence 
above fourſcore days. Gibf. 739. 


Every ſuch leaſe immediately upon ſuch abſence foall ceah and be void ] 
So that the leaſe is not void ab initio, but only from the time of fuch 
_ abſence; which appears alſo from the preceding negative words, that the 
„ Jeale mall endure uo longer; for that implies, that it ſhall endure ſo long. 
And therefore, tho' the leaſe and covenants become void by the abſence 
of eighty days, yet for any covenant broken before the end of the eighty 5 


days, an action of covenant will lie for the leſſor or leſſee. Givf. 739. 


And the incumbent ſo effending | This ſhews, that it is not all abſence _ 
whatſoever, that brings an incumbent under the penalties of this act; but 
ſuch abſence only as is voluntary, and by conſequence an offence, in the 
_ abſentee : from which it follows, that if a parſon be abſent, and did nor 
ſerve the cure, involuntarily, by reaſon of ſickneſs ſuſpenſion inhibition 


ejectment or other coercion or reſtraint ; he is not abſent within this ſta- 


tute. Much leſs can the abſence of eighty days after death, avoid any 
leaſe according to this ſtatute ; the plain drift of which was, to oblige 
incumbents to reſidence while they lived, and not to > mp them for non- 
_ relidence after they were dead. Y 
As to this laſt point, it had been el in the reign of queen 1 85 
Elizabeth, and ruled by the opinions of three judges againſt one, that 
leaſes were void by this ſtatute, eighty days after the death of the incum- 
bent; the conſequence of which would be, that parſons could make no 
manner of leaſes to bind their ſucceſſors, longer than for eighty days 
after their death. 


But in the 25 C. 2. this matter coming hte debate again, it was ſo- 


lemnly adjudged, contrary to the foregoing caſe, that ſuch non-reſidence 
zs not made by death, as can avoid a Teaſe ; ; and the conſequence of that 
judgment is, 1. That parſons and vicars (oblcrving the directions of the 
ſtatute of the 32 H. 8. which is the great rule to all the other ſtatutes} 
may make leaſes for twenty one years or three lives, of lands accuſton:- 


ably letten, and the like; which leaſes ſhall bind the ſucceſſors, with 
confirmation, but not without; inaſmuch as they are ſpecially excepted 
out of the inabling ſtatute of the 32 H. 8. and the ſtatute of che 13 7. 
c. 10. is wholly diſabling. 2. That ſuch leaſes of parſons and vicars as 
Vol. I. 3 are 


658 


eſtate tail be barred, it ſhall ſtand good for ever. 1 Int. 300. 


Leaſes. | 


are not confirmed, tho' they do become void by their deaths, yet tlle 


voidance is according to the demon ny and not according o this 
ſtatute. 


Concerning which eek of parſdhs and vicars ri thoſe that are not 


confirmed by patron and ordinary, and by conicquence hold not be- 
yond the life or incumbency of the leſſor) the rule is this: that if they 
be for a term of years abſolutely, without ſaying F the parfon ſhell ſo 
long live, and the parſon dies, or reſigns, or is deprived, before, the term 
Expires ; the leſſee may recover damages 1 in an action of covenant againſt _ 
the executors of the parſon, for not enjoying his term. But if that clauſe 
be added, ſuch action ſhall lie only upon relignation, or other voluntary 
avoiding of the leaſe: and againſt this action he is allo lafe, tho' he re- 


ſion, or be non-reſident, or the like, if he add, and foall fo long conlinue f 


: par ſon. Gibſ. 739, 740. 


Littleton ſaith, If the _ of a Shire do charge the glebe land of ; 


his church by bis deed ; and after, the patron and ordinary confirm the 
ſame grant: then ſuch grant ſhall ſtand in its force, according to the pur- 
port thereof. But in this caſe it behoveth, that the patron hath a fee 
_ limple in the advowſon; for if he hath but an eſtate for life or in tail in 
the advowſon, then the grant ſhall not ſtand, but during his life, and the 
life of the parſon which granted the ſame. Lilt. ſe. 528. 


Upon which there are divers things to be noted : 
(1) The confirmation of the grant: which indeed is but a mere aſſent 


by deed to the grant. And therefore it is holden, that if there be parſon | 


patron and ordinary, and the patron and ordinary give licence by deed to 


the parſon, to grant a rent charge out of the glebe, and the parſon grant- 


eth the rent charge accor dingly, "this i is good, and ſhall bind the ſucceſſor; 


and yet here is no confirmation ſubſequent, but a licence precedent. 


(2) The ordinary alone, without the dean and chapter, may agree 


thereunto, either by licence precedent, or confirmation ſubſequent ; for 
that the dean and chapter hath nothing to do with that which the biſhop 
doth as ordinary, in the life time of the biſhop. _ 


(3) But if the biſhop be patron, there the biſhop cannot confirm 
alone, but the dean and chapter muſt confirm alſo ; for the advowſon 


or patronage is parcel of the poſſeſſion of the biſhoprick : and therefore 


the biſhop, without the dean and chapter, cannot make the grant good, 
but only during his own life, after the deceaſe of the incumbent, either 


by licence precedent or confirmation ſubſequent. 


(4) He that is patron muſt be patron in fee ſimple ; for if 55 3 


tenant in tail, or tenant for life, his confirmation or agreement is not 


good to bind any ſucceſſor, but ſuch as come into the church during 


his life. But if the patron be tenant in tail, and diſcontinue the eſtate 


in tail, the leaſe ſhall ſtand good during Te diſcontinuance ; or if the 


For a confirmation being in the nature of a charge upon the advow- 


ſon, can operate no further in order to the binding of the ſucceſſor, 


than according to the degree of eſtate or intereſt which the patron hath. 
who 


4 
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WO doth confirm. And therefore where a tenant in tail is petra to 5 8 i 
render the confirmation valid, the iſſue in tail muſt alſo confirm : other. ES 
wiſe the eee of ſuch iſſue ſhall hold the benefice diſcharged of tuch . 5 A. 
teaſe, Gibſ. 745 9 
In like manner, if the the patron who confirms hath granted the next 
xvoidance the clerk of ſuch grantee ſhall not be bound, without the 
grantee's joining in the confirmation. Gibf. 745, 
And ſo, where there are coparceners or tenants in common of an ad- 
vowſon; they muſt all join in the confirmation, to bind the next incum- 
bent; unleſs they have agreed before to preſent by turns. G16¼ 745. 


May demiſe one of them to bis curate] That is, as it ſeemeth, to his 
curate legally licenſed and admitted by the ordinary of the place; wWith- 
out which he is no curate in law. Gi. 740. 


Such leaſe ſpall endure no longer than during ſuch curate's ol e 80 


that in this caſe, tho? the curate leaſes over, it ſhould ſeem "that no ab- 
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ſence of the parſon himſelf will void tuch leaſe, but the abſence of the 
curate only. Gibf. 740. 


Lecurer. 


IN London and other. cities NR are lies Sppoitited; as aſliſ- Lectarer. 
L tants to the rectors of churches. They are generally choſen by the 
veſtry or chief inhabitants; and are uſually the afternoon preachers. 
There are alſo one or more lecturers in moſt cathedral churches; and ma- 
ny le&ureſhips have likewiſe been founded by the donation of private 
perſons, as lady Moyer's at St Pauls, and many others. 
2g. And it ſeemeth, generally, that the biſhop's power is only to judge How appoins- 
as to the qualification and fitneſs of the perſon, and not as to the right of ed. 
the lectureſhip: As in the caſe of the churchwardens of 8: Bartholomen?s, 
M. 12 W. One Fiſhburne left 251 a year for the maintenance of a weekly 
lecturer, and appointed that the lecturer ſnould be choſen by the pariſhi- 
oners, and to preach on any day in every week as they ſhould like beſt, 
The pariſhioners fixed on thuriday, and choſe a lecturer every year; and 
now Mr Turton being lecturer, and the pariſh having choſen Mr Rainer, 
"the other would not ſubmit to the choice, whereupon the churchwardens 
mut Turton out of the church. Afterwards the biſhop of London deter- 
-mined 1 in his favour, and granted an inhibition and monition for that pur: e 4 
poſe. But by Holt chief juſtice; ; A prohibition muſt go, to try the _ 
right: it is true a man cannot be a lecturer, without a licence from the 
biſhop-or archbiſhop; but their power is only as to the qualification and 
Fitneſs of the perſon, and' not as to the right of the lectureſhip; and the 
r court may punih the charchwardens;tif-chey will not open the 
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Ledurer. 


church to che . or to any one acting under him, but not if they re· 5 


fuſe to open it to any other. 3 Salk, 87. 


lectureſhip is to be ſupported only by voluntary contributions, and there 
is ut any cuſtom concerning ſuch election; it ſecmeth that the ordinary 
8 the proper judge, whether or no any lecturer in ſuch place ought to 
He admitted : As in the calc of the lecturer of St Anne's, Weſtminſter, V. * 
1 G. 2. The court of king's bench, upon conſideration, refuſed to 


But in caſe where there is _ fixed lecturer, or ancient falary, but the 


EET i» 


K:cence, and | 


Dis duty there- 
Aren! 


Slant a mandamus to the bi {aop of London to grant licence to a lec- 
5 turer; W ho appeared to have no fixed ſalary, but to depend altogether 5 
bon voluntary contributions; and where there was no cuſtom; and the: - 
rector had refuſed his leave to preach | in the church to the perſon now p- 


Phying. Str. 1192. . 
3. By Can. 30. No perſon mall be r into che miniſtry, nor ad- 


mitted to any eccleſiaſtical living, nor ſuffered to Preach, to catechize, or 
do be a lecturer or reader of divinity 1 in either univerſity, or in any cathe- 
dral or collegiate church, city, or market town, pariſh church, chapel, 
or any other place within this realm ; except he be licenſed S by the 
archbiſhiop or by the biſhop of the dioceſe where he is to be placed under 
their hands and ſeals, or by one of the two univerſities under their ſeal 
Hkkewiſe; and except he Mall rſt ſubſcribe to the three articles concern- 
ing the king? s ſupremacy, the book of common prayer, and the thirty 


nine articles: and if. any biſhop ſhall licenſe any perſon without ſuch ſub- 


(cription, he ſhall be ſuſpended from giving licences to preach for the 


b pace of twelve months. 


By Can. 37. None end as 8 Sela to preach, "wal lecture, ar 


© catechize, coming to reſide in any dioceſe, ſhall be permitted there to 
preach, read lecture, catechize, or miniſter the ſacraments, or to execute 
any other eccleſiaſtical function (by what authority ſoever he be thereunto 


admitted); unleſs he firſt conſent and ſubſcribe to the three articles before 
mentioned, in the preſence of the biſhop of the dioceſe wherein he is to 


| exerciſo ſuch function. 


By the ſtatute of the 13 & 14 Ca c. 4. No perſon ſhall be allowed ; 


RE or received as a lecturer, unleſs he be rt approved and thereunto licen- 


ſed by the archbiſhop of the province, or biſhop of the dioceſe, or (in caſe 
the ſee be void) by the guardian of the ſpiritualties, under his ſeal ; and 
Mall, in the preſence of the ſaid archbiſhop or biſhop or guardian, read 
the thirty nine articles, with declaration of his unfeigned aſſent to the 
ſame: And every perſon who ſhall be appointed or received as a lecturer, 
to preach upon any day of the week, in any church chapel or place of 
publick worſhip, the firſt time he preacheth (before his ſermon) ſhall 
_ openly publickly and ſolemnly read the common prayers and ſervice ap- 
pointed to be read for that time of the day, and then and there publickly - 
and openly. declare his aſſent unto and approbation of the ſaid book, and 
do the. uſe of all the prayers, rites and ceremonies, forms and orders 


therein contained; and ſhall upon the firſt lecture day of every month 


atterwards, o long as he continues lecturer or preacher there, at the place 


appointed 
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that. is, from his own immediate preſence, 


Lecturer. 


appointed for his ſald lecture or ſer mon, before his ſaid lecture or rind 
openly publickly and ſolemnly read the common prayers and ſervice for 
that time of the day, and after ſuch reading thereof ſhall openly and pub- 
lickly before the congregation there aſſembled declare his unfeigned aſſent 
unto the ſaid book according to the form aforeſaid: and every ſuch per- 
ſon who ſhall neglect or refuſe to do the fame, ſhall from thenceforth be 
diſabled to preach the ſaid or any other lecture or ſermon, in the ſaid or 
any other church chapel or place of publick worſhip, until he ſhall 
openly publickly and ſolemnly read the common prayers and ſervice ap- 
pointed by the ſaid book, and conform in all points to the things therein 


preſcribed according to the purport and true intent of this act. ſ. 1 


Provided, that if the ſaid lecture be to be read in any c cathedral or 
collegiate church or chapel, it ſhall be ſufficient for the ſaid lecturer open- 
ly at "the time aforeſaid to declare his aſſent and conſent. to all things con- 
rained | in the ſaid book, according to the form aforefaid. ſ. 20. 
And if any perſon who is by this act diſabled [or prohibited, 15 C 2. 
c. 6, J. 7. ] to preach any lecture or ſermon, ſhall during the time that he 

ſhall continue fo diſabled (or prohibited), preach any ſermon or lecture; 
he ſhall ſuffer three months impriſonment. in the common gaol: and any 
two juſtices of the peace of any county within this realm, and the mayor 
or other chief magiſtrate of any city or town corporate within the ſame, 
upon certificate from the ordinary made to him or them of the offence 
committed, ſhall and are hereby required to commit the perſon ſo ot- 2 
fending to the gaol of the ſame county city or town corporate. ſ. 21. 
Provided, that at all times when any ſermon or lecture is to be preached, 5 
the common prayers and ſervice in and by the ſaid book appointed to 


be read for that time of the day, ſhall be openly publickly and ſolemnly 


read by ſome. prieſt or deacon, in the church chapel or place of publick 
' worſhip where the faid ſermon or lecture is to be preached, before ſuch 
ſermon or lecture be preached, and that the lecturer then to Peach mall 
be preſent at the reading thereof. ſ. 22. 
And provided that this act ſhall not extend to the W churches, 
when any ſermon or lecture is preached there, as and for the univerſity 
ſermon or lecture; but the ſame may be preached or read in ſuch ſort and 
manner, as the fame have been heretofore preached or r read. Ld. 23. 


Legacies. See Wills. . 


- Legates, 


| Or legates there are three kinds: 


1. Legati a latere; theſe are cardinals, ſent W the popꝰ 8. latcre, 


2. Leal , 
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1 


Legates. 


2. Legati vali, legates born; and of this kind was anciently the 1 


Hiſhop of Canterbury 7 > who gal a epa legantine e annexed to - 
_ his achbiſfoprick. d 


3. Legati dali, legates given; and theſe are ſuch as have authority 
| from ON TORE by — commiſſion. ; God. 18, 19, 20, 21. 


Legend. 


| Lask, N is that book which contained the Jefivts; whe- 
ther out of the ſcriptures, or out of other ee ee were to | 


be read e che year. - . 251. 


N Lewdnels. 


preſentable in 1. ; 


the ſpiritual 
| court, 


Letters dimiflory. See Ozdination. 


* . 109. 1 any offend. weit brethren by adultery, 3 


inceſt, ribaldry, or any other uncleanneſs, and wickedneſs of life; 


the churchwardens or queſtmen and ſidemen, in their next preſentment to 


£ their ordinaries, fhall preſent the ſame, that they may be puniſhed by the 


ſeverity of the Jaws, according to their deſerts; 


| Ancently. pu- 


5 let. 


and ſuch notorious 
offenders ſhall not be admitted to the holy communion, till they be re- 


formed. 


2. In ancient times the ks courts, | and eſpecially the leets, had 


ue UC, power to inquire of and puniſh fornication and adultery ; and it appeareth 


often. in the book-of domeſtlay, that the king had the fities afleſied for 


Thoſe olftnees Which were aſſeſſed in the King 8 courts, and could not be 


e e Mat tho HER? Weheffktrer 2); a dfb 


CIA 4 


| inflicted in the cont chriſtiun. 2 2 1788. 

And theſe fines were called lecherwite, legerwite, or Jegergeldum dete, 
and gell or geld, in the Saxon, do ſignify a tribute, fine, or amerciament; 
and leger importeth a bed, from Iiggan to lie down, which in divers parts 


EEE is fol pronounced ligg. And theſe again, as alſo the Gothic 


Toa, we Goman Tg, the Daniſh Page, the Belgic Fogen, and whe La- 
tun /ecius, (to ſhew the cognation of the languages of Europe and of the 
weſtern Alia, „) from the Greek word dex; and this again, from the Ele- 
brew or Chaldee lachath or lechetb, which ſignifieth to Wie down; as lachan 
or lechen, 1n the fame languages, expreſicth a Harlot Or oncubing. .. Unto 


«hich fountain we may alſo refer Vit Ano: akon Tet] (wherein 


Latin tec- 


ni 3:8; THAI 5. "WO Sls. 907 © ters | 
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| other ſuch like. 


488. 


548. 


Lewonels. 


cat; and the Greek nie, which denotetii A woman in chilled; oY 


3. But now by the 13 Eur t. F- cite the Nature of Cir: uppen Xo prohl bi. 


ngalis, it is enacted as follows: 7 be king 16 his Judges ſendeth greeting. Uſe tion to the 


your ſelves circam|pettly in all matters concerning the biſhop of Norwich Hand hrs ritual © 


Hires 3 not puniſbing them if they hold plea in court carifiton of fuch things 05 


be meer ſpiritual, that is to wit, of penance enjoined by prtlates for deadly fin, 


as fornication, adultery, and ſuch liłe; for the <ohich ſemetimes corporal pe 


nance and fometime pecuniary 1s injoined, ſpecially if a freeman be convitt of 


ſuch things. In all which caſes, the ſpiritual judge ſeall have Power 2 lte 
Knowledge, notwithſtanding the king's probibition. 


The biſhep of Norwich] The biſhop of Norwich is put here only for 


example; for the ſtatute extendeth to all the biſhops within this realm, 
2 Taft. 487. = 


Fornication, adultery, and Tuck lite), Hers are two examples in parti- 


cular, of matters merely ſpiritual, which have no mixture of the tem- 


poralties, for the correction of theſe offences 00 faiute anime. 2 Inſt, bh 


And ſuch Hike] Theſe are to be taken 15 offences of like nature as 


the two offences here particularly expreſſed be; as ſolicitation of any wo- 
man's chaſtity, which 1s lefſer than theſe ; "and for inceſt which 1 is greater. 


2 "Inſt. 488. 
In hs caſe of Galliſand and Ripand, T. . 1 An. it was agreed. by the 


court, that ſolicitation of chaſtity was of eccleſiaſtical cognizance ; but 
yet that the prohibition ſhould ſtand, becauſe the perſon had been con- 
victed on an indictment for an alſault upon the woman with intent to 


raviſn her, and after that, the woman had ſued, an action of aſſault and 
battery againſt him for the ſame offence, which action was depending 
at the ſame time that the proſecution was in the ſpiritual court; for the 
force added to it, which is temporal, makes it Les ate by the tempo- 


ral courts. L. Raym. $09. G75. 1085. 


In the caſe of Harris and Hicks, H. 4 & 5 I. A prohibition was 
moved for to the eccleſiaſtical court, where a Pie was for inceſt, in mar- 


rying his firſt wife's fiſter, ſuggeſting that the ſaid ſecond wife was dead, 


and by his ſaid wite he had : a ſon, 1 to whom an 'eſtate was deſcended as . 
heir to his mother, and that notwithſtanding that he had pleaded this 


„Matter they went on to annul the marriage and baſtardize the iſſue. 


And by the court : A prohibition ſhall go as to annulling the marriage or. 
baſtardizing the iſſue, but they may Pets to Journ the inceſt, 2 : Salk. 


Pecuniary] That is, in commutation of penance. 2 bt. I 


4. But altho' the fin of adultery 1s properly and of right belonging to vet OY 
the cognizance of the eccleſiaſtical juriſdiction; yet it will not be dented, able allo by 


but that as it is an offence againſt the peace of the realm (for Which The temporal: 
| reaſon ſome are of opinion that avoutry Or bawdry ! 18 an offence tem- WS. 


poral. 


„5 _ Lewdneſs. 
OO poral a well as 5 ſpiritual) the 3 of the 5 may take cognizance I 


Dry God. 474. 
And Mr. Hawkins ſays, all open levies groſsly ſcandalous, aa 8 


of government, are puniſhable by the temporal judges by fine and im- 


in diſcretion ſhall ſeem meet, eee to the heinouſneſs of the crime. 5 
1 Haw. 7. 

And epecially, the keeper of a brothel houſe i is pmalivatile upon iu 
dictment at the common law, by fine and impriſonment: for altho' adul- 
tery and fornication be puniſhable by the eccleſiaſtical law, yet the keep- 
ing of a houſe of bawdry, or ſtews, or brothel houſe, being as it were 
2 common nuſance, is puniſhable by the common law, and 1s the cauſe of 
many miſchiefs, not only to che overthrow of mens bodies, and waſting 
of their e but to che indangering of their fouls. 3 Inf. f 
2 6. 55 

And 2 "wie" may be indifed together with her hulband; nd con- 
demned to the pillory with him for Keeping a bawdy houſe ; for this 
is an offence as to the government of the houſe, in which the wife 
hath a principal ſhare, and alſo ſuch an offence as may generally be pre- 
ſumed to be managed by the intrigues of her ſex. 1 Haw. 2. 5 

But it is faid, that a woman cannot be indicted for being a bawd gene- 
rally; for that the bare ſolicitation of chaſtity 1 is not indictable. I Haw. 
196. 1 Salk, 382. 

Temporal pu- . By t the 18 El. c. 3. Cee baſtards 8 2nd born out af 

nithment in lawful matrimony (an offence againſt god's lar or man's law); it is 
cafes of baſtar- enacted, that the juſtices of the peace ſhall take order as well for 

2 wp e the puniſhment of the mother and reputed father, as for relief of the 

_ pariſh by charging ſuch mother or reputed father with the payment of 
money weekly, or other ſuſtentation for the relief of ſuch child, as to 
them ſhall ſeem meet. | 


it tendeth to ſubvert religion and morality, which are the e . 


priſonment, and alſo ſuch corporal infamous puniſhment as to the court 


And by the 7 J. c. 4. Fe fend woman which tall have any baſtard | 


which may be chargeable to the pariſh, the juſtices of the peace ſhall 
commit ſuch lewd woman to the houſe of correction, there to be pu- 
niſned and ſet on work, during the term of one whole year; and if the 
eftſoons offend again, then to be committed to the ſaid houſe of cor- 
rection as aforeſaid, and there to remain until ſhe can put in good ſure- 
ties for her good behaviour, not to offend ſo again. 
And by the 13 C 14 C. 2. r. 12. If the mother or reputed father run 
away and leave the child upon the charge of the pariſh, the juſtices of 
_ the peace may order their eltects to be ſeized, in order to indemnify 
ſuch pariſh. _ 


Adultery, 5 6. Adultery is allowed by all to be a ſufficient cauſe of divorce a menſa f 


But if the 8 proves, har the plaintiff : ilfo hath committed Ani = 


tery; he or ſhe ſhall be diſcharged: for this is a eompenation of the 
crime, Clarke 115. 


1 | ty 


Fr *S 


E Lewdneſs. 
By the 13 Ed. 1. ſt. 1. c. 34. If a wife willingly leave her huſband, and 


70 away, and continue with her advouterer, ſhe ſhall be barred for ever of 
 attion to demand her dower that ſhe ought to have of her bujband's lands, if 
ſhe be convit# thereupon , except that her huſband willingly, and without 
coercion of the church, reconcile her, and ſuffer her to dwell with lam; „ 
5 which coſe ſhe ſhall be reſtored to ber ation. . 


665 


7. By the 1 H. 7. c. 4. It ſhall be lawful to all e nd Ms 


And there have been ſome inſtances, ſince the reformation, of clergy- 
men being deprived for adultery, of which our law books take notice; 


_V1Z. one in the 12th, another in the 16th, and A third in the 27th year 
of queen Elizabeth. Ayl. Parerg. 47. 


biſhops, and other ordinaries having epiſcopal juriſdiction, to puniſh and further pu. 
chaſtiſe prieſts, clerks, and religious men, being within the bounds of 
their juriſdiftion, as ſhall be convicted before them by examination and 
other lawful proof requiſite by the law of the church, of advoutry, for- 
nication, inceſt, or any other fleſhly incontinency, by committing them 
to ward and priſon, there to abide for ſuch time as ſhall be thought to 
their diſcretions convenient for the quality and quantity of their treſpaſs. 


Fa niſhable, 


8. Preſumptions of guilt may go ſometimes for a 1 of the aforeſaid Evidence 


crimes; as when a man and woman are ſeen in bed together, this is al- 
lowed to be ſufficient evidence z for ſuch crimes will ſcarce admit of other 


proof. Mood Civ. L. 272. 


9. By the 22 G. 2. c. 33. All flag officers and all perſons | in or 5 Navy 


longing to his majeſty's ſhips or veſſels of war, being guilty of unclean- 

neſs, or other ſcandalous actions, in derogation of god's honour, and 

corruption of good manners; Mall 3 incur ſuch puniſhment as a court mar- 
tial ſhall think fit to impoſe, and as the nature and degree of their offence 


: ſhall deſerve. Art. 2. 


_ Libel. 


- or Libel: is a declaration or cha drawn up in writing 0 on the part 
& of the planus unto which the defendant 1 18 obliged to anſwer. : 
Gil. 1009, 


For when the cn appeareth upon the citation, then the libel 


ought to be exhibited by we F and a ae £0 of it delivered to the 
defendant. Wood Civ. L. 3 


2. To which purpoſe it 1 por by — Kn of the 2 II. Fer- 3 


as follows: . Fora/much as. divers of the king's liege people be daily cited to ap- 
Pear in the ſoiritual court before ſpiritual judges, there to anſwer to divers 


per ſons, as well of things which touch freehold debt treſpaſſes covenants and 
other things whereof the cognizance pertaineth to the court of our lord the king, 


as of matrimony aud eframent ; and when ſuch perſons ſo cited appear and 


Vol. I. PE 2 deman 


Libel. 


Jn: a libel of that which againſt them is ſurmiſed jo be infirmed, to give 


their anſwer thereunto, or otherwiſe to purchaſe of our lord the king a writ 0 


prohibition according to their caſe ; which libel to them is denied by the ſaid ſpi- 
ritual judges, lo the intent that ſuch perſons ſhould not be aided by any ſuch 


crit againſt the law, and to the great damage of ſuch perſons ſo impleaded < 


our ſaid lord the king, by the advice and aſſent of the lords ſpiritual and tem- 


 poral, and at the requeſt and inſtance of the commons, hath ordained and efta- 


' bliſhed, that at what time the libel is grantable by the law, that it my be 


77 granted and delivered ta toe party without any difficulty. 


A libel of that which againſt them is ſurmiſed] In the ſecond: year of 
king James the firſt, all the juſtices of England were aſſembled, for their 
opinion (among other points) concerning che extent of this ſtatute; whe- _ 
ther it relate ed "only to proceedings between party and party, or alſo to . 
proceedings ex officio: and their reſolution hereupon 15 N re- 
lated. Croke's report of it is, that the ſtatute is intended, where the 


_ eccleſiaſtical judge proceeds ex officio and ore tenus z whereas More and 


Noy fay, it was unanimouſly reſolved, that the ſtatute intended only pro- 
ceedings between party and Party; and not proceedings ex officio and 5 


ore tenus. G12/. 1009. 


From this variety of reports concerning ; the reſolution of the juſtices at 
that time, hath ſprung a like variety in the ſubſequent judgments upon 
this head. In the 13 Ja. where the high commiſſion proceeded not by 


way of libel but by articles, it was reſolved, that the articles were in the 
nature of a libel, and fo within the intent of the ſtatute: In hke manner, 


in the 27 Cha. 2. where the caſe was, concerning articles of preſentment, 


it was adjudged that a copy ought to be delivered, as well on articles of 


_ preſentment as on other libels, and that the reading the preſentment to 
the party is not ſufficient. And before that, in the 20 Cha. 2. in the 
cCaſe of Taylor and Brown, the court reſolved, that this ſtatute extends, 


Where the proceeding ! in the eccleſiaſtical court is ex officio, as well as 


between party and party; and that the report of More 1 18 ill reporied, for 


_ Croke. 1s contrary. Grb/. 1009. 


On the other hand, not only More and Noy c. concur in hole reports of 
the reſolution as aboveſaid; but ſo late as the 16 Cha. 2. in the caſe of 
Scurr and Burrell (that is, dut four years before the abovementioned caſe 
of Taylor and Brown), the court agreed, that where the libel is ex officio 
judicis, the judge is not bound to give a copy within this ſtatute, but 


only where it is between party and party. Gibſ. 1009 
But, after all, it ſeemeth ſomewhat ſtrange, that 3 ſhould be ſo 
much difficulty about this matter. It is plain enough that More and No 


report the reſolution right, and that in Croke it hath been nothing but a 


lip of the pen, or error in the impreſſion. It is ſufficiently evident, from 


the words of the ſtatute it ſelf, that proceedings betwixt party and party 


are by no means intended to be excluded; for it reciteth that perſons are 


daily cited to appear in the ſpiritual court to anſwer to divers perſons of 


things which touch Freehold, debt, treſpaſs, and the like, all of which concern 
4 matters 


| Libel. 


matters between party and party; the only doubt was, whether it mould 
extend alſo to proceedings ex officio; and the caſe there was, that the 

high commiſſioners had deprived certain puritan miniſters, proceedin 

_ againſt them ex officio being ore tenus convocati And Croke ſays _ 
(Cro. Fa. 37.), that all the juſtices held, that they were lawfully fo de- 

prived : And then the juſtices being aſked, whether a prohibition be 


grantable againſt the commiſſioners upon this ſtatute, if they do not de- 


| hver a copy of the libel to the party; Croke ſays that they all anſwered, 
that the ſtatute is intended where the eccleſiaſtical judge proceeds ex officio et 
ore tenus : but to make it conſiſtent with what went before, he muſt have 
meant to ſay that the flatute is © not” intended where the ecclefiaſtical judge 
proceeds ex officio et ore tenus. And the nature of the caſe requires it; for 
they all held, that the miniſters were lawfully deprived, x it is certain 


in that caſe they had 10 S/ of the libel given them, for e was no 
libel. 


Nevertheleſs, the law hath fince hens: held to be herwiſe: Foe N. 


2 An. Anonym. It was held, that a prohibition lieth for denying a cop 
of the libel, to any eccleſiaſtical court; for the eccleſiaſtical juriſdiction ts 
limited; and the party ought to know whether the matter be within their 
juriſdiction, and how to anfwer. And Holt chief juſtice ſaid, that it was 
formerly held by all the judges of England, that when there was a Pro- 
ceeding ex officio in the eccleſiaſtical court, they were not bound to give 
the party a copy of the articles: but the law is otherwiſe; for in ſuch 
_ caſe, if they refuſe to give a copy of the articles, a prohibition ſhall go 
until it be given. And accordingly in this caſe a prohibition was granted 
by the court. 2 Salk. 553. 


But after a copy is given, the prohibition. ipſo facto is diſcharged, 


without any writ of conſultation iſſued. _ Gil}. 1010. 


At what time the libel is prantable by the law] Therefore 3 ſtatute 
Was not introductory of a new law, but oy an affirmance of the c com- 


mon law. Gro. 1009. 


That it may be 7? and drone 40 the party] In the caſe of Syms 
and Selwood, M. 27 C. 2. When the eccleſiaſtical court declared, that 
proclamation, or reading with an audible voice in court, was a delivery; 


a 88 Was granted by: the temporal court, unleſs cauſe ſhewed. 
3 Keb. 565. 


Without any di -ffculty] And if a copy of the libel i is not ED there Z 


is a writ in the regiſter to compel the delivery of it. Gi3/. 1010. 
PFitzherbert faith, If a man be ſued in the ſpiritual court, and the 


judges there will not grant unto the defendant a copy of the libel, then 
- ſhall he have a prohibition directed unto them for to ſurceaſe, until they 


have delivered the copy of the libel. Which prohibition the more mo- 


dern books have put under theſe two limitations; firſt, that before it is 
granted, an oath be required, of the denial of the libel ; ; and ſecondly, 


That it ſhall not be meh at all, if the appeal 1 is mage for ſuch denial 


4Qz -  (fh. 


mm 


| 46 Lies a gravamen) PIT, an inferior to a ſuperior court, becauſe the - = 7 
party hath his election, and hath choſen another remedy. G70, 1010. 


To the remedy by way of prohibition, Fitzherbert adds, that the de- 
fendant may have an action againſt them upon this ſtatute, if they will 
not deliver the copy of the libel, whether the cauſe i in che libel be a. ſpi- 26; 
ritual cauſe or not. Gibf. 1010. 


3. By the ſeveral ſtamp abs; every libel | or copy thereof, ſhall be 
. a double ſixpeny 9 


| Libary. | 


© Bfablifhment I. «BY the - te c. 14. Whereas i in many a} in England, he _ Eo 
ot parochial | viſion for the clergy is ſo mean, that the neceflary expence of. 
libraries con- books for the better proſecution of their ſtudies cannot be defrayed by 
armed. them; and whereas ſeveral perſons of late years have by charitable con- 
tributions. erected libraries within ſeveral pariſhes and diſtricts; but ſome 
_ proviſion is wanting to preſerve the ſame, and ſuch others as ſhall be pro- 
vided in the ſame manner, from embezilment: it is enacted, that in 
every pariſh or place where ſuch a library is or ſhall be erected, the ſame 
| ſhall be preſerved for ſuch uſes as the ſame is and ſhall be given; and the 
+ orders and rules of the founders thereof ſhall be obſerved and kept. ſ. 1. 
Ordinary to 2. And it ſhall be lawful for the proper ordinary, or his commiſſary or 
vifit the ſame. official, or the archdeacon, or by his direction his official or ſurrogate, if 
the ſaid archdeacon be not the incumbent of the place where ſuch library i IS, 
in their viſitation to inguire into the ſtate and condition of the ſaid li- 
| braries, and to amend and redreſs the grievances and defects of and con- 
cerning the ſame, as to him or them ſhall ſeem meet: and it ſhall- be 
| lawful for the proper ordinary from time to time, as often as ſhall be 
thought fit, to appoint ſuch perſons as he ſhall think fit, to view the ſtate 
and condition of ſuch libraries; and the ſaid ordinaries, archdeacons, or 
officials reſpectively, ſhall have free acceſs to the Rader at ſuch times as 
: they ſhall reſpectively appoint. ſ. 3. 
T 06 be locked 3. And to prevent any imbezilment of books, upon the death or re- 
3 up during the moval of any incumbent ; immediately after ſuch death or removal, the 
Vacancy of th library belonging to ſuch pariſh or place ſhalt be forthwith ſhut-up, and 
| be Shurch. jocked, or otherwiſe ſecured by the churchwardens, or by ſuch perſons 
as ſhall be authorized by the proper ordinary or archdeacon reſpectively ; 
leo that the ſame ſhall not be opened again, till a new incumbent; rector, 
vicar, miniſter, or curate ſhall be inducted or admitted. ſ. 6. ma 
Provided, that if the place where ſuch library ſhall be kept, | ſhall be 
uſed for any publick occaſion for meeting of the veſtry, or otherwiſe for 
the diſpatch of any buſineſs of the ſaid pariſh, or for any other publick 
occaſion tr which the ſaid place hath been en, uſed; the ſaid place 


3 | ſhall 
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to the intent they may be latisfied that their pious and charitable intent bent to ge 
may not be fruſtrated; every incumbent, rector, vicar, miniſter, or cu- ſecuritx. 


regiſtred in his court, without any fee or reward for the ſame. 
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hall nevertheleſs be made uſe of as formerly for ſuch purpoſes, and after 
ſuch butinets diipatrcned, ſhall be again forthwith ſhut and locked up, or 


otherwiſe ſecured as is before directed. ſ. 


4. And for the encouragement of ſuch founders and benefactors, and New iner m- 


rate of a pariſh, before he ſhall be permitted to uſe and enjoy ſuch li- 


brary, ſhall enter into ſuch ſecurity by bond or otherwiſe, for preſervation 
of ſuch library, and duc obſervance of the rules and orders belonging 


to the ſame, as the proper ordinaries within their Ds ns juriſdictions | 
in their diſcretion ſhall think fit. ſ. 2. | 


5. And where any library is appropriated to the uſe of the miniſter of 350 to make 


any pariſh or place, every rector vicar miniſter or curate of the ſame, new cata- 
Vithin fix months after his inſtitution induction or admiſſion, ſhall: makelogues. 

a new catalogue of all books remaining in or belonging to ſuch library, 

and ſhall ſign the ſaid catalogue, thereby acknowledging the cuſtody 
and poſſeſſion of the ſaid books; which ſaid catalogue fo ſigned ſhall be 


delivered to the proper ordinary within the time aforeſaid, to be ke t or 


e 
And where any library ſhall at any time hereafter be given and appro- 


priated to the uſe of any pariſh or place, where there ſhall be an incum- 


bent rector vicar miniſter or curate in poſſeſſion ; he ſhall make a cata- 


logue thereof,. and deliver the lame as aforeſaid, within fix months after 
he ſhall receive ſuch library. f. 5. 


6. And none of the ſaid books ſhall in any a be alienable,” or be Books not to 


alienated. without the conſent of the proper ordinary; z and then only, be alienated, 
| when there is a duplicate of ſuch book. ſ. 10. 


. And in caſe any book or books be taken or onticrwiſe loſt out of the Remedy in 


; fad library, it ſhall be lawful for a juſtice of the peace to grant his war- caſe of boch 
rant to ſearch for the ſame ; and in cafe the ſame be found, Tuch book or loſt or de- 


books fo found ſhall immediately by order of ſuch juſtice be reſtored to 
the ſaid library. „ 


And in caſe any book or books belonging to the ſaid library ſhall be 


taken away and detained ; it ſhall be lawful for the incumbent, rector, 


vicar, miniſter, or curate for the time being, or any other perſon or per- 


ſons, to bring an action of trover and converſion, in the name of the 


proper ordinaries within their reſpective juriſdictions: whereupon treble 


1 damages ſhall be given, with full coſts of ſuit, as if the ſame were his or 


eir Proper book or books; Which damages ſhall be applied to the uſe 
and benefit of the ſaid library: . 


8. And for the better preſervation of ſuch al and that the bene- Account to be 


factions given towards the ſame may appear; a book ſhall be kept within kept of new 
the ſaid library, for the entring and regiſtring of all ſuch benefactions and benefactions. 


fich books as ſhall be given towards the ſame, and therein the miniſter 


hall enter ſuch benefackion, and an account of all ſuch books as ſhall. 
from time to time be given, and by whom given. ſ. 8. 


9. And 


— Libtary.. 


New e «9, And for the better governing the ſaid libraries; and preſerving of 


| tions, from the ſame; it ſhall be lawful for the proper ordinary, together with the 


ee ac 2 donor of ſuch benefaction (if living) and after the death of ſuch donor 


| made, For the proper ordinary alone, to make ſuch other rules and orders con- 
cCerning the ſame, over and above, and beſides, but not contrary to ſuch 
as the donor of ſuch benefaction ſhall in his diſcretion judge fit and neceſ- 


ſary; which ſaid orders and rules ſo to be made, ſhall from time to time 
be entred in the ſaid book or ſome other book to be Prepared for the 5 


purpoſe, and kept in the ſaid library. ſ. 9. 
Exception. 10. But nothing in this act ſhall extend to a publick library erected 


in the pariſh of Ryegate in the county of Surrey, for the uſe of the free · 


| holders vicar and inhabitants of the ſaid pariſh, and of the gentlemen 


and clergymen inhabiting in parts thereto adjacent; the ſaid library being 


| conflituted in O's manner TI the hbranes Pore. for by this *. 
. . 


| Litany, gee Publick worhip. 


London: Cuſtom a diſtribution of inteſtates effects. 
chere. See Wills, 55 


| Lodd 3 day. 


1 to church on the lord s day, are treated of under che titles Public 5 
won! ip and Popery. 


Due cblerva- an. 13. All manner of verſang BED the ch 25 England ſhall 


tion of the 8 and keep the lord's day commonly called ſunday, according to : 


 lord's day. god's holy will and pleaſure and the orders of the church of En gland | 


preſcribed in that behalf; that is, in f geh the word of god pus and 


taught, in private and publick prayers, in acknowledging their offences to 


god and amendment of the ſame, in reconciling themſelves charitably to 


their neighbours where diſpleaſure hath been, in oftentimes receiving the 


communion of the body and blood of Chriſt, in vilting of the poor and : 


fsk, uſing all godly and ſober converſation. 
Exerciing 2. By the 1 J. c. 22. No ſhoemaker ſhall ew, zo the intent 60 put to ſale, 
.. worldly cal- any ſhoes, boots, buskins, ftartops, ſlippers or pantofles, upon the ſunday ; 34/08 


ling on the 


lord's day. pain of forfeiting 35 4d a pair, and the value thereof , to be recovered at the 


afizes, ſeſſions, or leet, one third to the king, one third to bim co ſhall fue, 


and one third to the town of lard of the . ek the fence ſon on nitted: 


ſ. 28, 46, 50. 


＋ | HE ee of 180 a ſunday; and 201 a month, for n not reſorting 
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Toꝛd's day. 


By the 3 C. c. 1. Foraſmuch as the lord's day, commonly called ſunday, is 


much broken and profaned, by carriers waggoners carters wainmen butchers 


and drovers of calile, to the great diſhonour of god and reproach of religion 
11 is enatted, that no carrier, with any horſe or horſes, nor waggon-men with any 
dogg gon or waggons, nor carmen with any cart or carts, nor wainman with any 
 Wwain or wains, nor drovers with any cattle, ſhall by themſekves or any other 
travel upon the ſaid day, on pain of 205. or if any butcher, by himſelf, or any 
other for him by his privity or conſent, ſhall kill or ſell any victual on the ſaid 
day, he ſhall forfeit 6s 8d, The ſame being done in the view of amy 
Juſtice of the peace, mayor or other head officer of any city or town corporate, or 
| proof on oath of two witneſſes, or confeſſion : To be levied by a conſtable or _ 
 eburchwarden, by warrant of ſuch juſtice or head officer, by diſtreſs and ſale, . _ 
or the ſame may be recovered,. by any perſon who ſhall ſue for the ſame, by bill 
Pilaint or information, in any of bis majeſty*s courts of record, in any city or 
dom corporate, before his majeſty's juſtices of the peace in their general quarter © 
| feffions of the peace: The ſame to be employed to the uſe of the poor of the pariſh 


67 


where the offence ſhall be commitied; Javing only that it ſhall be lawful for ſuch 


Juſtice mayor or head officer, out of the ſaid forfeitures io reward fuch perſon as 
all inform or otherwiſe proſecute as aforeſaid, ſo as ſuch reward exceed not the 
third part of the forfeitures. Preſecution io be in fix months. And provided, 
that this aft ſhall not in any ſort abridge or take away the authority of the court 

pee on edit on ot poi 


F any butcher] E. 12 G. K. and Brotherton. There was an in- 
dictment for exerciſing the trade of a butcher on a ſunday: and exception 
vas taken, that it was not laid to be againſt the form of the ſtatute, and 
it was no offence at common law. And upon demurrer, judgment was 
%%: TTT oy Go nd ge net 2. 
By the 29 C. 2. c. 7. All perſons ſhall on every lord's day apply them- 
 felves to the obſervation of the ſame, by exerciſing themſelves thereon in the duties 
, piety and religion, pudlickly and privately : And no tradeſman artificer work- 
man labourer or other perſon «hatſcever, ſhall” do or exerciſe any wordly labour 
_ buſineſs or work of their ordinary callings on the lords day or any part thereof 


(works of neceſſity and charity only excepted) : And every perſon being of the age 


„f fourteen years and upwards, offending in the premiſſes ſhall forfeit 5s. And 
no perſon ſhall publickly cry, ſhew forth, or expoſe to ſale, any wares merchan- 
_ dizes fruit herbs goods or chattels whatſoever, #pon the lords day or any par. 
thereof; on pain of forfeiting the ſame. And no drover borſe-courſer wog- 
goner butcher higler or any of their ſervants,” ſhall travel or come into his or 


their inn or lodging, upon the lord's day or any part thereof ;, on pain of 206. 


And no perſon ſhall uſe imploy or travel upon the lord's day, with any boat © 


wherry lighter or barge (except it be upon extraordinary occaſion, to be allowed 


y a juſtice of the peace of the county, or bead officer or ſome juſtice of the peace 
of the city borough or town corporate where the fact ſhall be committed); on pain 
of 55. And if any perſon ending in any of the premiſſes, ſhall be theres, 


* 


convicted before any juſtice of the peace of the county, or chief officer or juſtice of 


the peace of the city borough or town corporate where the offence ſhall be _ | 
Ns 7 25 ; | | | . 3 milled, 


025 8 day. 


witted, on view or confeſſion or cath of one witneſs 3 the faid juſtice or thief of 
cer ſpall give warrant to the conſtables or churchwardens of the pariſh where the 
offence ſhall be committed, + to. ſeize the ſaid goods cried, ſhewed forth, or put ts 
| fale as aforeſaid, and to ſell the Jame ; and to levy the ſaid other forfeitures or 
penalties by diſtreſs and ſale; and in default of ſuch diſtreſs, or in caſe of in- 
Suſficiency or inability of the ſaid offender to pay the ſaid ſorfeilures or penalties, | 
thet then the parly offending be ſet publickly in the ſtocks, by the ſpace of tws 
hours. And all the forfeitures or penalties aforeſaid ſhall be employed and con- 
werted to the uſe of the poor of the pariſh where the offence ſhall be committed ;, 
ſave only that. ſuch juſtice mayor or other head officer may reward the informer 
out of the ſame, not exceeding the third part, But this ſhall not extend to the 
prohibiting of dreſſing of meat in families, or dreſſing or ſelling of meat in inns, 
cooks ſhops, or victualling houſes, for fuch as otherwiſe cannot be provided; nor. 
to the crying or ſelling of milk, before nine of the clock in the morning, or after 
four of the clack in the nn e Io che Ja: Gros to be in len 
days. © 


"Bur by che 10 8 & 11 W. 85 24.  Mackarel are allowed to be fold on . 
ſundays, before or after divine ſervice. ſ. 14. 


And by the 2 G. 3. c. 15. Fiſh carriages (for the ſupply chiefly of the 
markets within London and Weſtminſter) ſhall be allowed to paſs on 
ſundays and holidays, whether laden or returning empty. 
„ And by the 11 & 12 W. c. 21. The rulers and overſeers, n 1 
aſſiſtants of the ſociety and company of watermen of the river Thames, 
may appoint any number of watermen not exceeding forty, to ply and 
work on every lord's day between Vaux Hall and Lime houſe, for the 
carrying paſſengers at one penny each perſon; the ſame to be applied 
(after paying thereout to ſuch perſons for their day's labour ſo much as 
{hall be agreed on) to the uſe of the poor aged decayed and maimed : 
watermen and lightermen of the ſaid ſociety, and their widows. f. 1 
And by the 9 An. c. 23. It ſhall be lawful for any licenſed backney = 
coachman or his driver, or any chairman, to ply and ſtand with their 
coaches and chairs, and to drive and carry the ſame reſpectively on the 
lorcd's day, within the limits of the bills of mortality. ſ. 20. 
In the regiſter of archbiſhop Chichley, we find a ſpecial . 
forbidding the barbers of London to exerciſe their callings on the lords 
day; and in a viſitation of archbiſhop Warham, we find Barbers and 
| butchers preſented to the ſpiritual court for exerciſing their ſeveral trades 
on that day, and admoniſhed to forbear 1 it, on pain of eccleſiaſtical cen- 
— — erer 
Fairs are 3. By the 27 H. 6. c. 5. Cinfilering the n injuries and effences 
markets onthe done to almighty god, and to his ſaints, always aiaers and ſingular aſſiſters in 
Jard's day. qur necefilies, Perane of fairs and markets upon their high and Principal feaſts, 
as iu the feaſt of the aſcenſion of our lord, in the day of corpus cbriſti, in the da ' 
of Whitſunday, in trinity ſunday, with other ſundays, and alſo in the high ES 
feaſt of the ofjumption of our bleſſed lady, the day of all ſaints, and on good —_— 
 friaoy, accrftomably and miſerably holden and uſed in the realm of England, in _ 
which principal and feſt val days, ot great earthly covetiſe, the people is more 


willingly 
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willingly vexed, and in bedily labour foiled, than in other ferial days, as in 
faſtening and making their booths and ſtalls, bearing and carrying, lifting and 


placing their wares outward and homeward, as tho they did nothing remember 
the horrible defiling of their ſouls in buying: and ſelling, with many deceitful lies, 


and falſe perjury, with drunkenneſs and ſirifes, and ſo ſpecially withdrawing | 
themſelves and their ſervants from divine ſervice z it is ordained, that all manner 
of fairs and markets in the ſaid principal feaſts and ſundays and good friday, 
ſhall clearly ceaſe from all ſhewing of any goods or merchandiſes (neceſſary victuol 
only except), upon pain of forfeiture of all the goods aforeſaid ſo ſhewed, to the 
lord of the franchiſe or liberty where ſuch goods contrary to this ordinance ſhall 
| be ſhewed (the four ſundays in harveſt except). Nevertheleſs the king of his 
ſpecial grace by authorily of the parliament granteth to them power, which of | 
old time had no day to hold their fair or market, but only upon the feſtival days 
aforeſaid, to hold by the ſame authority and frrength of his old grant, within _ 
three days next before the /aid feaſts, er next after, troclamation firſt made 10 
the ſimple common people upon which day the aforeſaid fair fhall be holden, al- 
doays to be certified without any fine or fee to be taken to the king's uſe. And 
they which of old time have, Ly ſpecial grant, ſufficient days before the feaſts 
_ aforeſaid, or after, ſhall in like manner as is aforeſaid bold their fairs and 
markets the full number af. their days 3 z the ſoid fetivars, and funaays, and | 
good fridays except. | 
Provided, that this wee 5 ſhall endure until the next eee a 
and fo forth; except in the ſaid parliament a reaſonable cauſe be alledged ſhewed 
and proved, for the which it frail fee not ee ah the Gnas ordi- 
nance ſhall ſo endure. 


Within three days next before the ſaid feaf, or next fir In the 9 & 9 


of queen Elizabeth, a bill was read the firſt and ſecond time, to avoid 
fairs and markets on ſunday, to the next working day following; which 

therefore ſeems to be the bill that had been prepared in the convocation | 
of 1562, whereby it was provided, that upon every ſabbath day and prin- 
cipal feaſt day, be kept neither open fair nor market throughout the 
year; and that all perſons or corporations, having by patent ſuch days 
expreſſed, may change the ſame days with the days immediately following 

or going before the ſaid ſundays or principal feaſt day. Gihſ. 242. 


In the third year of king Charles the firſt, a national faſt having been 


appointed, the biſhop of Wincheſter was directed to move the king, 
that whereas on that day divers fairs and markets were granted to divers 


towns by charter, his majeſty would be pleaſed, that in thoſe places they 


might have liberty to keep the ſaid faſt the next day after the ſaid fairs 
—_—- notwithſtanding his majeſty's proclamation to that day; with 

which his majeſty was well pleaſed, and the biſhops of each diocele were _ 
| bike a by the houſe to take care accordingly. Gibſ. 275. 


M. 38 & 39 El. Compns and Boyer. A fair holen upon the ſunday 


18 ſufficient 3 in law; for altho' by the ſtatute there is a penalty inflicted 
upon rhe, party that ſells upon that we yet it maketh not the ale to be 


void. Cro. Eliz, ae”; 55 b 26 0 1 % 
Vol. I. 4 R 445᷑. By 
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sxorts. 
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4. By the 1 C. c. 1. „Bree as there is nothing more acceptable to god, 
Iban the true and ſincere ſervice and worſhip of him according to his holy will, 
and that the keeping holy of the lord's day is a principal part of the true ſervice 
of god, wwhich in very many places of this realm hath been and now is profaned 
and neglected by a diſorderly ſort of people, in exerciſing and frequent ing bear. 
baiting, lull-baiting, interludes, common plays, and other unlawful exerciſes and 
| Paſtimes upon the lord's day; and for that many quarrels, bloodſheds and other 
great inconveniences, have grown by the reſort and concourſe of people going « out 
of their own pariſhes, to fuch diſordered and unlawful exerciſes and pajiimes, 
neglecting divine ſervice both in their own pariſhes and elſewbere : it is enacted, 
| that from henceforth there hall be no meetings, aſſemblies, or concourſe of people, 
cut of their own pariſhes, on the lord's day, for any ſports and paſtimes what- 
ſocver; nor any bear-baiting, bull-baiting, interludes, common plays, or other 
, wnlawful exerciſes and paſtimes, uſed by any perſons within their own pariſhes. 
And every perſon offending in any the premiſſes, ſhall forfeit for every offence 
35 44d to the uſe of the poor. And any juſtice of the peace of the county, or 
chief officer of a city borough or town corporate where the offence ſhall ble 
committed, who on his own view, or confeſſion of the party, or proof of one 
_ witneſs by oath ſhall find any perſon offending in the premiſſes, ſhall give war- 
rant under his hand and ſeal to the conſtables and churchwardens of the pariſh 
where the offence ſhall be committed, to levy the ſaid penaliy ſo aſſeſſed by 
Aiſtreſs and ſale, and in default of ſuch itreſs that the party offending be 


ſet publickly in the ſtocks by the ſpace of three hours. Provided, that no 


man be impeached by this act, except he be called in queſtion within one month _ 
_ next after the offence committed. Provided alſo, that the eccleſiaſtical juriſ- 

dition by virtue of this att ſpall not be abridged ; but that the eccleſi e | 
_ court may puniſh the ſaid offences, as if this act had not been made. 


The keeping boly of the lord's day] Which duty L indwood thus deſcribes : 


- To keep it holy and pure with reverence ; that is to ſay, generally, by 
ceaſing on that day from wickedneſs; particularly, by reſting from bodil 
labour, which hinders the operations of the ſoul towards od; and moſt | 
_ eſpecially, by employing it wholly in divine contemplations. And elſe- 
where, he ſays, we mult reſt wholly unto god. From which, and from 
the many laws that were made in the times of our Saxon anceſtors againſt 
profaning the lord's day, the learned biſnop Stillingfleet draws this pious 


concluſion, That the religious obſervation of the Jord's s day is no novelty 


ſtarted by ſome ſects and parties among us; but that 1 it hath been the ge- 
neral ſenſe of the beſt part of the chriſtian world, and 1s particularly inforced 
upon us of the church of England, not only by the homilies, but by the 


moſt ancient eecleſiaſtical laws amongſt us. Accordingly (before the 
book of ſports had been ſet forth by king James the firſt) not only the 


= injunctions of Edward the ſixth and queen Elizabeth had ſpecially inforced 


this duty; but a bill had been provided by the biſhops 1 in the twelfth year 


of queen Elizabeth for inforeing the obfervation of it; and divers bills for : 
that end had alſo been actually brought into parliament: One, in the 
SY Eliz. intitled, a bill for the better and more Wen obſerving of 
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year, when a bill for the better obſervation of the lord's day was prepared 
. for the royal aſſent, and ready to be paſſed, it was ſtolen, and could not 
” be recovered upon a ſtrict examination made by the houle of lords. 
2] Oy 236. 

| ' There ſball be no meetings, abe or omni of. poodle, out of their | 
nn pariſhes, on the lord's day, for any ſports and paſtimes whatſoever | This 
_ allo was provided againſt in king James's book of ſports: © We do 
© likewiſe ftraightly « command, that every perſon ſhall reſort to his own 
„ pariſh church, to hear divine ſervice, and each pariſh by it ſelf to ule 
* the {aid recreation after divine ſervice.” Gib/. 236. | 


For any ſports and paſtimes whatſoever] King James the firſt, in the 
aforeſaid book of ſports, in the year 1618, publickly declared to his ſub- 
jects theſe games following to be lawful ; viz. dancing, archery, leaping, 
vaulting, may-games, whitſon ales, and morrice dances ; and did com- 
- mand that no ſuch honeſt mirth or recreation ſhould be forbiden to his 
12% ſubſects on ſundays after evening ſervice : but reſtraining all recuſants 
= from this liberty; ; and commanding each pariſh (as was faid before) to 
uſe theſe recreations by it {elf , and prohibiting all anlatful games, bear 
_ baiting, bull baiting, interludes, and W by che meaner ort. Dali. 5 
C, 46. Gi. 236. Proceſs, 
5. By the 19 C. 8. c. 7. No perſon, upon the bd; FO 2 bn er 
execute, or cauſe to be ſerved or executed, any writ, proceſs, warrant, order, 
judgment, or decree (except in caſes of treaſon, felowy, or breach of the peace); 
but the ſervice of the ſame ſhall be void to all intents and purpoſes : and the 
perſon ſo ſerving or executing the ſame, ſpall be as liable to the ſuit of. the 
party grieved, and to anſwer damages to him for doing thereof, as if he bad 
done the ſame without any writ, proceſs, warrant, aer, fannt, or de- 
cree at all, ſ 6. | 


[2 — A fre or execute, or cauſe to be rut: or GET any writ. \ proceſs, &c. ] 

165 Before this ſtatute, one might have been attached for arreſting another on 
ſunday (as in Prinſor's caſe, H. 16 Car. who was fined 20s for ſo doing); 
but with this circumſtance, that he might have arreſted him upon any 

Other day of the week. Agreeably to which, Keeling ſaid, upon ſuch a 
motion, that he had known many attachments for arreſting a man upon 
a ſunday, but ſtill the affidavit contained, that he might have been taken 
on another day; to which Twi/den added, that ſo allo it was for arreſting 
a man as he was going to church, to diſgrace him. Cro. Car. 602, 
1 Mod. 56. 


T the ſabbath day; which having paſſed both Put after great diſputation, 
. was denied the royal aſſent, probably upon the diſlike the queen had of 
15 the parliament's intermeddling in matters of religion. Three attempts of 
5 5 the like nature were alſo made in the reign of king James the firſt; as 
TH appears by the journals of parliament in the ſeveral years: and (after what 
3 had been done in the firſt and in the third year. of king Charles the firſt) 
- we find a bill in parliament in the ſixteenth of Charles the ſecond, for 
by. puniſhing divers abuſes committed on the lord's day; and in the fame 
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.: Proceſs] A libel was exhibited in the ſpiritual court of Durham againſt . 
" a woman for incontinence, and the citation was fixed upon the church 
door on a ſunday, according to cuſtom ; upon which it was urged as the 
opinion of civilians, that ſuch citation was ſufficient without a perſonal - 

ſerving, and that this had been the conſtant practice both before and 
| fince this ſtatute : and Holt chief juſtice ſaid, if the eccleſiaſtical law 

was and had always been to ſerve this proceſs on a ſunday (in which re- 

ſpe& it was different from temporal proceſs, which may be as well ſerved 
oa any other day,) that then it did not ſeem to be the intent of this 
ſtatute, to take away the ſerving it in that manner; which is only meant 


of proceſſes, tar: Ty a5 well be N at any other time. I Med. 449. 
2 Salk. 625. 


Except in ak of e 8 or Heer of the peace] But by the 2 
5 An. c. 9. a judge's warrant for apprehending a perſon eſcaped out of - 


the king's bench or fleet priſon, may be executed on the lord's day. ſ. 3. 


Breath of the peace] A juſtice of the peace made a warrant to a con- 
ſtable, to take another perſon to find ſureties for the good behaviour. The 
| conſtable executed the warrant on a ſunday : and he was juſtified by the 
court; who reſolved, that a warrant for the good behaviour is a warrant | 
for the peace and more, and that this ſtatute 1 is to be wee inter- 


preted for the peace. Raym. 250. 


6. By the ſame ſtatute, F any Abe which all 8 upon the hits 


day, fhall be then robbed ; no hundred, or the inhabitants thereof, ſtall be 


charged with or anſwerable for any robbery. ſo committed: but the perſon ſo 
| robbed ſhall be barred from bringing any action for the ſaid robbery. Never- 
 theleſs, the inhabitants of the counties and hundreds (after notice of any ſuch 
' robbery to them or ſeme of them given, or after hue and cry for the ſame to 
be brought) fhall make freſh ſuit after the offenders; on pain of forfeiting to 
the king as much money, as might have been recovered againſt the abort by 
Ihe party robbed, if this law had not been made. 1.5. : 


Tf any perſon Sc.] This clauſe was probably ed. with reference 
to a judgment given in the court of king's bench, M. 16 F. in the caſe 
between Waite and the hundred of Stoke : z where the queſtion was, whe- 
ther one being robbed upon the ſunday morning in time of divine ſervice, 


and making hue. and cry, and the hundred not producing any of the 


robbers, the ſaid hundred ſhould be chargeable by the ſtatute ? And this 
_ queſtion was twice argued at the bar on both ſides; and the juſtices deli- 


vering their opinions ſeriatim, becauſe it was a leading caſe in this point, 


and had never before been queſtioned, Croke, Doderidge, and Houghton 
| held, that the hundred was chargeable ; but Mountague chief juſtice held 
the contrary, for this among other. reaſons, becauſe the law appoints that 


men ſhould be at divine ſervice on ſunday, and it is at the peril of thoſe 


who will travel upon ſundays, if they be robbed. However judgment 
was given otherwiſe; and it appears not by the report, what the -parti- 
cular occaſion was, to travel on che — Co. Ja 496. Gibf. 239. 
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extends only to the caſe of travelling: but Prat! chief juſtice ſaid, if 


they had been going to make vids, it . have been otherwiſe. 
Sir. 406. : 5 


Lords day. . „ 
| Which ſhall travel upon the lord's day] M. 7 . 7 che alk the 


hundred of Edmington. The plaintiff lived a mile from the church, and 
going thither with his lady in his coach upon a ſunday, was robbed; and 


rought his action againſt the hundred, and recovered ; for the ſtatute 


prieſt, without his manifeſt licence: Which ordinance nevertheleſs ſhall not 


| 233. 


mall mark, as well as the minifter, whether any ſtrangers come often and 
commonly from other pariſhes to their church, and ſhall ſhew their mi- 
niſter of them, leſt perhaps they be admitted to the lord's table amongſt | 
Others; which they ſhall forbid, and remit ſuch home to their own pariſh 
Churches and miniſters, there to receive the communion with LING reft of 


any wrong to his neighbours by word or deed, ſo that the congregation 
be thereby offended ; the curate, having knowledge thereof, ſhall call him 
and advertiſe him, that in any wiſe he preſume not to come to the lord's 


amended his former naughty life; that the congregation may thereby be 


full purpoſe fo to do, as ſoon as he conveniently may. 


he perceiveth malice and hatred to reign ; not ſuffering them to be 


'Lodd' 3 ſupper. | | 


Cori the dtn of this ſacrament to dk perſons : - See 


title Sick. | 


2; Rabrick. There ſhall none be admitted to the holy communion, Who ſhall or 


unit} ſuch time as he be confirmed, or r be word and deſirous to be con- ſhall not be 
| firmed. 1 Z admitted to 


the holy com- 


Peccham. None ' fall give FR communion to the pariſbioner of another RENE 


extend to travellers, nor 10 per fan's in ee, nor to caſts of neceſf ity. Lind. 


"T1 rovellers] For travellers are e of « every pariſh. 2. 


Perſons in danger] That is, in danger of death. Id. ” 
And by Can. 28. The churchwardens or queſtmen ud their aſſiſtants : 


their own neighbours. | 
Rubr. And if any be an open 300 notorious ern liver, or hav done 


table, until he hath openly declared himſelf. to have truly repented, and 


fatisfied, which before were offended ; and that he hath recompenſed the 
parties to whom he hath done wrong ; or at leaſt declare himſelf to be in 


Rubr. The ſame order ſhall the curate uſe with thoſe, betwixt 7 


takers of the lord's table, until he know them to be reconciled. At. if 
one of the parties ſo at variance be content to forgive, from the bottom 


4 of 


'Lozd 3 tupper. 85 


of his heart, all that the other hath treſpaſſed againſt him,. and to make 
| amends for that he himſelf hath. offended, and the other party will not 
be perſuaded to a godly unity, but remain till ! in his frowardneſs and ma- 
lice; the miniſter in that caſe ought to admit the penitent 1 55 to the 
that every 
miniſter ſo repelling any, as is ſpecified in this or the next preceding pa- 
ragraph of this rubrick, ſhall be obliged to give an account of the ſame 
to the ordinary, within Garin days after at the fartheſt. And the ordi- 


holy communion, and not him that is obſtinate. Provide 


nary ſhall proceed againſt the offending perſon according to the canon. 


By Can. 26. No miniſter ſhall in any wife admit to the receiving of the 
| holy communion, any of his cure or flock, which be openly known to 
live in fin notorious without repentance z nor any who have maliciouſly 


and openly contended with their neighbours; nor any churchwardens or 


ſidemen who refuſe or neglect to make Preſentment of offences 5 Org 


to their oaths. - 


Not to 5 ha ad- 
miniſtred in 
Private houſes. 


By Can. 27. No miniſter, has he celebrateth the communion, ſhall 
wittingly adminiſter the ſame to any but to ſuch as kneel, under pain of 
ſuſpenſion ; nor, under the like pain, to any that refuſe to be preſent at 
publick prayers, according to che orders of the church of England; nor 
to any that are common and notorious depravers of the book of common 
prayer and adminiſtration of the ſacraments, and of the orders rites and 
ceremonies therein preſcribed ; or of any thing that is contained in any of 
the 39 articles; or of any thing contained in the book of ordering prieſts 


and biſhops ; or to any that have ſpoken againſt and depraved his maje- 


ſty's ſovereign authority in cauſes eccleſiaſtical : except every ſuch perſon 


| ſhall firſt acknowledge to the miniſter before the churchwardens, his re- 
pentance for the ſame, and promiſe by word (if he cannot write) that he 


will do ſo no more; and except (if he can write) he ſhall firſt do the 
| ſame under his hand writing, to be delivered to the miniſter, and by him 


ſent to the biſhop of the dioceſe, or ordinary of the place. Provided, 


| that every miniſter ſo repelling any (as is ſpecified cither in this, or in the ; 
next preceding conſtitution) ſhall upon complaint, or being required by 
the ordinary, ſignify the cauſe thereof unto him, and therein obey his or- 


der and direction. 


By Can. 109. If any offend chelr brethren, Sither is ey; —_ 


dom, inceſt, or drunkenneſs, or by ſwearing, ribaldry, uſury, or any 


Other 1 or wickedneſs of life; ſuch notorious offenders ſhall not 


be admitted to the holy communion, till they be reformed. 
2. Can. 71. No miniſter ſhall adminiſter the holy communion in any 
private houſe ; except it be in times of neceſſity, when any being either 


fo impotent as he cannot go to the church, or very dangerouſly ſick, are 


_ deſirous to be partakers of the holy ſacrament: upon pain of ſuſpenſion 


for the firſt offence, and excommunication for the ſecond. Provided, 


that houſes are here reputed for private houſes, wherein are no chapels de- 
dicated and allowed by the eccleſiaſtical laws of chis realm. And provided 
alſo, under the pains before expreſſed, that no chaplains do adminiſter the 


communion in r. other places, but in the chapels of the ſaid houfes ; 
and 
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and that alſo they do the ſame very feldom upon ſundays and holidays: 5 


= ſo that both the lords and maſters of the faid houſes, and their families, 
T ſhall at other times reſort to their own pariſh churches, and there receive 
| the holy communion at the leaſt once every year. 


3. Can. 22. We do require every miniſter to give warning to Ap a- Notice to \ be 
 riſhioners publickly in the church at morning prayer, the ſunday before given of the | 
| every time of his adminiſtring that holy ſacrament, for their better pre- w_ OOO” 
=  'parationof thernſelves : which ſaid warning we 1njoin the ſaid pariſhioners | | 
175 to accept and obey, under the penalty and danger of the l. 

And by the Rubrick; The miniſter ſhall always give warning for the 
celebration of the holy nN _ the ſunday, or ſome N 
immediately preceding. 
4. Rubr. So many as intend to be partakers of the holy commu- Names t to be 
nion, ſhall 7 cheir names to the Sandes at leaſt ſome time the day Tay bet Ae 
before. 5 * before. 
E. 13 Car. 2. An 48150 upon the caſe was brought againſt, A winde 8 
5 for refuſing the ſacrament to another, and the jury found for the plaintiff, 
and gave damages. And it was moved in arreſt of judgment, among 
other things, that the party had not ſet forth in his declaration, that he 
gave notice according to the ſtatute; nor that he was a pariſhioner of that 
5 pariſh ; without which the miniſter might not admit him by the laws of 
* > a church. But theſe points appear not to have come under conſidera- 
. tion, becauſe another exception was of it ſelf adjudged to be fatal, viz. 
that the plaintiff declared for not adminiſtring two ſundays, and had not 
ſet forth that in the ſecond inſtance he deſired the miniſter to do it, and 
yet intire damages had been given for both. 1 Sid. 34. 
g. Rubr. There ſhall be no celebration of the lord's ſu per, except What number 
there be a convenient number to communicate e with the Priel 5 8 is requiſite far 
to his diſcretion. © communica- 
And if there be not above twenty 8 in the pariſh of Anwenden to — 
receive the communion; yet there ſhall be no communion, eucept our 5 
(or three at the leaſt) communicate with the prieſt. : 


And in cathedral and collegiate churches and colleges, where there are. 


+ | many prieſts and deacons, they ſhall all receive the communion with the 
T: prieſt every ſunday at the leaſt, except they have a reaſonable cauſe to the 
. contrary. ' 


56. Can. 82, Whereas we have no doubt, but that in all churches con- Communion. 
2. venient and decent tables are provided and placed, for the celebration of table. 
the holy communion; we appoint that the ſame tables ſhall from time to 
= ___ time be kept and repaired 1 in ſufficient and ſeemly manner, and covered 
= in time of divine ſervice with a carpet of ſilk or other decent tuff, 
thought meet by the ordinary of the place, if any queſtion be made of 
5 and with a fair linen cloth at the time of the miniſtration as becometh 
that table; and fo ſtand, ſaving when the holy communion. is to be ad- 
miniſtred, at which time the fame ſhall be placed in ſo good ſort with- 
in the church or chancel, as thereby the miniſter may be more conve- 
niently heard of the communicants in his prayer and miniſtration, and 


che 


680 


| Bread and 
wine to be 


provided. 


Offertory, 


"oy DC E81. 20. The rs lies 4 he time N every com- 
munion, ſhall at the charge of the pariſh, with the advice and direction 
of the miniſter, provide a ſufficient quantity of fine white bread, and of 
good and wholeſome wine, for the number of communicants that ſhall 
receive there; which wine ſhall be brought to the communion table, in * 
clean and ſweet ſtanding pot or ſtoop of pewter, if not of purer metal. 
And by the Rubrick : The bread and wine for the communion hall 
be provided of the curate and churchwardens at the charges of the 
ariſh, = | 
; In the caſe of N and the maſter and brethren of St Croſs : T 
1721. Altho' by the endowment the vicar was to find the ſacrament 
wine; yet the court were of opinion, it ſnould be found by the pariſhioners, 


according to the canon. Bunb. 79. 


It had been better to have! laid, 


according to the rubrick , which 1s eſtabliſhed by act of parliament, - 
And to take away all occaſion of diſſenſion and ſuperſtition, which 
any perſon hath or might have concerning the bread and wine; it 
| ſhall ſuffice that the bread be ſuch as is uſual to be eaten, but the beſt 


and pureſt wheat bread that conveniently may be gotten. 


8. In the rubrick in the communion ſervice of the 2 El 65 it was OY 
dained, that © whyles the clearkes do ſyng the offertory, ſo many as are 
© diſpoſed, ſhall offer to the poore mennes boxe, every one accordinge to 


« his habilitie and charitable mynde.“ 


And by the preſent rubrick: Whilſt the ſentences of the offertory are 
in reading, the deacons, churchwardens, or other fit perſon appointed for 
that purpoſe, ſhall receive the alms for the poor, and other devotions of 
the people, in a decent baſin to be provided by the pariſh for that pur- 
poſe, and reverently bring it to the Prieſt, Who ſhall * preſent and 


Place it upon the holy table. 


Habit of the 


miniſter offi- 


And after the divine ſervice is ended, as money g given at che offertory 


ſhall be diſpoſed of to ſuch pious and charitable utes, as the miniſter and 
churchwardens ſhall think fit; wherein if my diſagree, it ſhall be diſpo- | 
fed of, as the ordinary ſhall appoint. 
Rube: Such ornaments of the ah and of the kits hereof 5 


at all times of their miniſtration, ſhall be retained and be in uſe, as were 


in the church of England by the authority of Parliament in the ſecond 


year of the reign of king Edward the ſixth. 


And by the rubrick of the 2 Ed. 6. it is Grdined, that upon the day 
and at the time appointed for the miniſtration of the holy communion, 
the prieſt that ſhall execute the holy miniſtry ſhall put upon him the veſ- 
ture appointed for that miniſtration, that is to ſay, a white albe plain, 
with a veſtment or cope: and where there be many prieſts or deacons, 
there ſo many ſhall be ready to help the prieft in the miniſtration, as ſhall 
be requiſite; and ſhall have upon them likewife the veſtures en 
tor ory Dy, that 1 is to * aldes with tunacles. Wu” 
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And whenſoever the biſhop ſhall celebrate the boly communion in the 


5 church, or execute any other publick miniſtration; he ſhall have upon 


him, beſides, his rochet, a ſurplice or albe, and a cope or veſtment, and 
end his paſtoral ſtaff f in his hand, or elſe born or holden by his chap- 
ain. 
10. Art. 28. Tranfibſtantiation 67 the change of the ſubſtance of Conſecration. ; 
.bread and wine) in the ſupper of the lord, cannot be proved by holy 
writ; but it is repugnant to the plain words of ſcripture, overthroweth 
* nature of a lacrament, and Rath given occaſion to many __ 
tions. | | 
And by the ſtatute of the 25 0 2. £25: the . required as a 
qualification for offices, is as follows : 6 A. B. do declare, that there 18 
not any tranſubſtantiation in the ſacrament of the lord's ſupper, or in 
the elements of bread and wine, at or after the conſecration thereof b oY 


_ * any perſon whatſoever.” 


11. By Can. 27. No miniſter, 1 5 he 5 the communion, Poſtuie of the 
ſhall wittingly adminiſter the lame to ANY; but to ſuch as kneel; tinder communt- 
pain of ſuſpenſion. 5 

And by the rubrick at the end of the communion office : - herons it is 
ordained 1n this office for the adminiſtration of the lord's ſupper, that the 
communicants ſhould receive the ſame kneeling (which order is well 
meant for a ſignification of our humble and oratetul acknowledgment of 
the benefits of Chriſt therein given to all worthy receivers, and for the 
_ avoiding of ſuch profanation and diſorder in the holy communion as might 
otherwiſe enſue), yet leſt the ſame kneeling ſhould by any perſons, either 
out: of ignorance and infirmity, or out of malice and obſtinacy be mi-. 
conſtrued and depraved; it is here declared, that thereby no adoration 
is intended, or ought to be done, either unto the ſacramental bread and 
wine there bodily received, or unto any corporal preſence of Chriſt's na- 


tural fleſh and blood : for the ſacramental bread and wine remain till in 


their very natural ſubſtances, and therefore may not be adored (for 
that were idolatry, - to be abhorred of all faithful chriſtians) , ; and the 
natural body and blood of our ſaviour Chriſt are in heaven, and not here; 


it being againſt the truth of Chriſt's natural body, to be at one time in 


more places than one. 


12. Art. 30. The cup of the bord is not to the denied to the lay Communion 
2 for both the parts of the lord's ſacrament, by Chriſt's ordinance in both kene 
and commandment, ought to be miniſtred to all chriſtian men alike. 
And by the ſtatute of the 1 Ed. 6. c. 1. Foraſmuch as it is more agree 
able to the firſt inſtitution of the ſaid ſacrament, and more conformable 
to the common uſe and practice of the apoſtles and of the primitive 
church for above goo years after Chriſt's aſcenſion, that the ſame ſhould 
be adminiſtred under both the kinds of bread and wine, than under the 
form of bread only; and alſo it is more agreeable to the firſt inſtitu- 
tion of Chriſt, and to the uſage of the apoſtles and the primitive church, 
that the people ſhould receive the ſame with the prieſt, than that the 
prieſt Mould receive it alone: it is therefore enacted, that the ſaid moſt 


Vol. I. 4 8 Nane 


2 * 2 
3 2 hs 
4. 


„  Lebb's ipper,| 


bleſſed ſacrament be commonly delivered and miniftred unto the people, 
under both the kinds, that 1s to fay, of bread and wine, except neceſſi- 
ty otherwiſe require. And alſo that the prieſt which ſhall miniſter the 
Fm ſhall ar the leaſt one day before, exhort all perſons which ſhall 
be preſent, likewiſe to reſort and prepare themſelves to receive the ſame. 
"Ao when the day prefixed cometh, after a godly exhortation by the mi- 
niſter made (wherein ſhall be further expreſſed the benefit and comfort 
promiſed to them which worthily receive the holy ſacrament, and danger 


and indignation of god threatned to them which ſhall preſume to receive 


the {ſame unwor thily, to the end that every man may try and examine his 


own conſcience before he ſhall receive the ſame) the ſaid miniſter ſhall not 


- without a lawful cauſe deny the ſame to any perſon that will deyoutly and 


| humbly defire it. Not condemning NET. the Wage of any church 8 
„ of the king's Görmin . 
Brend and 3. Rubr. It any of the bread and wine remain | unconſecrated, the 


5 meg remain. curate ſhall have it to his own uſe ; but if any remain of that which was 


__ © conſecrated, it ſhall not be carried out of the church, but the prieſt, and 

| ſuch other of the communicants as he ſhall then call unto him, ſhall ! im- 
medliately after the bleſſing, reverently eat and drink the ſame, _ 
Oblations 4 4. By a conſtitution of archbiſhop Langton, it is enjoined, that xo 8. 
to the miniſter. crament of the church ſhall be denied to any one, upon the account of any ſur . 
T of money; but if any thing hath been accuſtomed to be given by the pious de- 


volion of the faithful, juſtice ſhall be done thereupon to the churches * the or - 
"OPT. of the place af rerwards. Lind. 278. Ae 


Upon the account of any ſum of money]! Uſed to > be paid. or c raken i. in the 5 
adminiſtration of any of the ſacraments. Id. 


Hat been accuſtomed to be given] That i is, of old, and far ſo les time 
as will create a preſcription, altho' at firſt given voluntarily; for they 


who have paid fo long, are preſumed. at it. to have bound ene 
- wlantarily thereunto. Id. 


And by the rubrick : Yearly. at caſter” every ae mall reckon | 

With the parſon vicar or curate, or his or their deputy or deputies ; and 

pay to them or him all eccleſiaſtical duties, accuſtomably due then and at 

3 that time to be paid. 5 
How often ir 15. By the ancient canon law, every layman (not prohibited bc crimes 

N ef of a heinous nature) was required to communicate at leaſt thrice in the 

— year, namely, at eaſter, whitſuntide, and chriſtmaſs; and the ſecular 
clergy not communicating at thoſe RO, were not to be reckoned 

amongſt catholicks. Gib/. 387. 
And by the rubrick in the book of common prayer ; Every pari- 
ſhioner ſhall communicate at the leaſt three times in the year, of which 

Eaſter to be one, 

And by Can. 21. In every pariſh church 403 chapel where ſacraments 
are to be adminiltred, the holy communion ſhall be miniſtre.i by the par- 
. in vicar or miniſter, ſo often, and at ſoch times e, as every pariſtjoner 

ö 5 may 


o 


2 


'Lo2d's upper. 


1 may! communicate at the leaſt thrice in the year, whereof the feaſt of 
ealker ta be one; "according as they are appointed by che book of com- 
mon prayer. 


And the churchwardens or eben and their aſſiſtants, ſhall mark 


(as well as the miniſter), whether all and every of the pariſhioners come 
ſo often every year to the oy Communion, as the laws and Saiten ; 
do requie. © Can 18. 15 
And ſhall yearly within forty days after eaſter enn to che biſhop « or 
his chancellor, the names and ſirnames of all the pariſhioners as well men as 
women, which being of the age of ſixteen years received not the com- 
munion at eaſter before. Can. 112. . 
By Con. 24. All deans, wardens, maſters or heads of cnthedral nl 
Cöllegzete churches, prebendaries, canons, vicars, petty canons, ſinging 
men, and all others of the foundation, ſhall receive the communion tour | 
times yearly at the leaſt. 
And by Can. 23. In all colleges 104 balls within both the natvertcler, 5 
the maſters and fellows, ſuch eſpecially as have any pupils, ſhall be care- 
ful that all their ſaid pupils, and the reſt that remain among them, do di- 
; ligently frequent publick ſervice and ſermons, and receive the holy com- 
munion, which we ordain to be adminiſtred in all ſuch colleges and halls, 
the firſt and ſecond ſunday of every month; requiring all the ſaid maſters _ 
_ fellows and ſcholars, and all the reſt of the ſtudents, officers, and all 
other the ſervants there, ſo to be ordered, that every one of them ſhall 
communicate four times in the year at the leaſt, kneeling reverently and 
decently upon their knees, according to the order of the communion. | 
book preſcribed in that behalf. 
16. By the 1 Ed. 6. c. 1. Whoſoever ſhall gepfare detpin 0 or contemn Penalty of de- 
the moſt bleſſed ſacrament of the body and blood of our ſaviour Jeſus Praving the 


683 


holy commu- 


_ Chriſt, commonly called the ſacrament of the altar, and in ſcripture the nion. 
ſupper and table of the lord, the communion and partaking of the body 
and blood of Chriſt, in contempt thereof, by any contemptuous words, 
or by any words of depraving deſpiſing or reviling, or whoſoever ſhall | 
adviſedly in any other wife contemn deſpiſe or revile the ſaid moſt bleſ- 

| ſed ſacrament, contrary to the effects and declaration aboveſaid; ſhall | 
fiiffer impriſoment of his body, and make fine and ranſom at the king's 
will. And the juſtices of the peace, or three of them at leaſt, where- 
of one to be of the quorum, ſhall have power to take information and 

accuſation by the oaths of two witneſſes; and after ſuch accuſation or 
information ſo had, to inquire by the oaths of twelve men, in every their 
four quarter ſeſſions yearly to be holden, of all and ſingular ſuch accuſa- 


tions or informations to be had or made of any the offences aforeſaid ;. 


and upon every ſuch accuſation: and information, the offender ſhall be in- 


quired of and indicte dbefore the ſaid juſtices, or three of them as afore- 
ſaid, of the ſaid contempts and offences, by the verdict of twelve men, 


if the matter of the ſaid accuſation and information ſhall ſeem to 955 id 
Jury way any true. . 4. 3 


4 = | 1 


: Bread and 
; vw ine remain 
| ing. 


Oblations due 


Lord's tuppet. 


bleſled ſacrament be commonly delivered and miniſtred unto the people, 


under both the kinds, that is to ſay, of bread and wine, except neceſſi- 
ty otherwiſe require. And alſo that the prieſt which ſhall miniſter the 
lame, ſhall at the leaſt one day before, exhort all perſons which ſhal! 
be preſent, kewiſe to reſort and prepare themſelves to receive the ſame. 
And when the day prefixed cometh, after a godly exhortation by the mi- 
nifter made {wherein ſhall be further expreſſed the benefit and comfort 
' promiſed to them which worthily receive the holy ſacrament, and danger 
and indignation of god threatned to them which ſhall preſume to receive 
the ſame unworthily, to the end that every man may try and examine his 
"own conſcience before he ſhall receive the ſame) the ſaid miniſter ſhall not 
without a lawful cauſe deny the ſame to any perſon that will devoutly and 
- Not condemning . the e of any church 


humbly deſire it. 
2 of the king”: 8 ee + 


Rubr. It any of the bread and. wine remain mnconſecrmed; the . 
curate ſhall have ir to his own uſe ; but if any remain of that which was 
© conſecrated, it ſhall not be carried out of the church, but the prieſt, and 
ſuch other of the communicants as he ſhall then call unto him, mall! im- 


mediately after the bleſſing, reverently ear and drink the ſame. 


14. By a conſtitution or archbiſhop Langton, it is enjoined, that 10 2 


to the minitter. crament of the cturch ſhall be denied to any one, upon the account of any ſum 


of money; but if any thing hath been accuſtomed to be given by the pious de- 
wvotion of the faithful, juſtice ſhall be done thereupon to rhe churcher oy the or- 


Flow alten i in 


dinar of the place afterwards. Lind. 278. 
Upon the account of any ſun of money]. Uſed to be paid o or ; raken i in the 


| adminiſtration of any of the ſacraments. Id. 


| Hath been accuſtomed to be given] 'F hat is, of old, and for ſo long time 


as will create a preſcription, altho' at firſt given voluntarily; for they 


who have paid fo long, are preſumed at fit to have bound themſelves 


| voluntarily thereunto. Id. 


And by the rubrick : Yearly at eaſter, every pariſon ſhall reckon 
with the parſon vicar or curate, or his or their deputy or deputies; and _ 
pay to them or him all eccleſiaſtical duties, accuſtomably due then and R 


that time to be paid. 


the year to be of 4 18 nature) was required to communicate at leaſt thrice in the 


adminilired. | 


year, namely, at eaſter, whitſuntide, and chriſtmaſs; and the ſecular 
_ clergy not ' communicating at thoſe ties, were not to be reckoned 
amongſt catholicks. Gilf. 3 87. 
And by the rubric in "he oak: of common prayer ; Every pari- 
ſhioner ſhall communicate at the leaſt three times in the year, of which 


eaſter to be one, 
And by Can. 21. In every pariſh church and chapel where e 


are to be adminiſtred, the holy communion {hall be miniſtred by the par- 
ſon vicar or miniſter, ſo often, and at ſuch times, as every pariſtjoner 


may. 


2 


15. By the ancient canon law, every Lyman (not prohibited by crimes 


Lord's ſupper. 5% 
| may communicate at the leaſt thrice in the year, whereof the ſeaſt . 
eaſter ta be one; according as they are Appar TE. the book of com 
mon prayer. 
And the anche or ee and their Aan ſhall mak 8 
(Las well as the miniſter), whether all and every of the pariſhioners come 
To often every year to the holy communion, as the laws and ent = 
do require. Can. 28. ; 
And ſhall yearly within forty days after gane exkibir to the biſhop or 
ns his chancellor, the names and firnames of all the pariſhioners as well men as 
women, which being of the age of ſixteen 1 received not the com- 
munion at eaſter before. Can i. 5 
By Con. 24. All deans, wardens, alters or heads of Sabel and 
collegiate churches, prebendaries, canons, vicars, petty canons, ſinging 
men, and all others of the foundation, thall receive the communion tour 
times yearly at the leaſt. ; 75 
And by Can. 23. In all colleges and halls PEE doch the elde ; : 
the maſters and fellows, ſuch eſpecially as have any pupils, ſhall be care- 
ful that all their ſaid pupils, and the reſt that remain among them, do di- 
- ligently frequent publick ſervice and ſermons, and receive the holy com- 
munion, which we ordain to be adminiſtred in all ſuch colleges and halls, 
the firſt and ſecond ſunday of every month; requiring all the ſaid maſters _ 
tellows and ſcholars, and all the reſt of the ſtudents, officers, and all 
Other the ſervants there, ſo to be ordered, that every one of them ſhall _ 
communicate four times in the year at the leaſt, kneeling reverently and 
decently upon their knees, according to the order of che communion , 
book preſcribed in that behalf. 3 1 
18. hei . . Whoſoever mall deprave defoiſe or contemn Penalty of "oy 
the moſt bleſſed ſacrament of the body and blood of our ſaviour Jeſus Reg the 
_ Chriſt, commonly called the ſacrament of the altar, and in ſcripture the 3 
== ſupper and table of the lord, the communion and partaking of the body 
and blood of Chriſt, in contempt thereof, by any contemptuous words, 
or by any words of depraving deſpiſing or reviling, or whoſoever ſhall _ 
adviſedly in any other wiſe contemn deſpiſe or revile the ſaid moſt bleſ- 
ſed ſacrament, contrary to the effects and declaration aboveſaid; ſhall 
ſiiſſer impriſoment of his body, and make fine and ranſom at the king's. 
will. And the juſtices of the peace, or three of them at leaſt, where- 
of one to be of the quorum, ſhall have power to take information and 
accuſation by the oaths of two witneſſes ; and after ſuch accuſation or 
| information fo had, to inquire by the oaths of twelve men, in every their 
four quarter {eons yearly to be holden, of all and fingular ſuch accuſa- 
tions or informations to be had or made of any the offences aforeſaid ;. 
and upon every ſuch accuſation and information, the offender ſhall be in- 
gquired of and indicte dbefore the ſaid juſtices, or three of them as afore- 
laid, of the ſaid contempts and offences, by the verdict of twelve men, 
if the matter of the ſaid accuſation and information ſhall ſeem to o the Lid 


8 4 Jury — and true. 1 1. 


55 And f 


6% 


| Lord's ſupper. 


And the ald juſtices, or three of them as aforeſaid, before whom any 


ſuch preſentment” information and accufation ſhall be made, ſhall examine 
the accuſers what other witneſſes were by and preſent at the time of com- 
mitting the offence, and how many others than the accuſers have know- 
ledge thereof; and ſhall have power by their diſcretions to bind by re- 


cognizancè as well the ſaid accuſers, as all ſuch other perſons whom the 


ſaid accuſers ſhall declare to have knowledge of the offences by them pre- 
| ſented and informed, every of them in 51 to the king, to appear before 
the ſaid juſtices before whom the oftender ſhall be tried at che gay of tr ia N 
and deliverance of ſuch offender. ſ. 2. 8 
And the faid juſtices, or three of them as teln. mall have power 5 
- to make proceſs againſt every perſon ſo indifted, by two capias's and an 
_ exigent and by capias utlagatum into all the places within this realm; 
and upon the appearance of the offender, to determine the offences afore- 
ſaid: And the faid juſtices, or three of them as aforcſaid, ſhall have 
power to let any ſuch perſon ſo indifted, upon ſufficient ſureties by 


: their diſcretion, to bail for their appearance to be tried. ſ. 3. 


Provided, that the ſaid juſtices at their quarter ſeſſions where any of. 
fender ſhall be or ſtand indicted of any of the ſaid offences, ſhall direct a 
writ in the king's name to the biſhop of the dioceſe wherein the offence 
is ſuppoſed to be committed, willing and requiring the ſaid biſhop to be 
in his own perſon, or by his chancellor, other his ſufficient deputy learned, 
at the quarter ſeſſions in the ſaid county to be holden, when and where the - 
faid offender ſhall be arraigned and tried, appointing to them in the ſaid writ 
the day and place of the ſaid arraignment ; which writ ſhall be of this 
greeting. We com- 
mand you, that you, your chancellor, or other your deputy ſuffici- 
« ently learned, be with our juſtices aſſigned to keep the peace within 
<< our county e day, at our ſeſſion then and there to be 


form : „The king &c. to the bilhop of — 


Cc 


CC 


e ſacrament of * altar? 1:4; 


Provided, that no perſon ſhall be indified £7 any he id offences, bur 
within three months next after the offence committed. ſ. | 


And in all trials for ſuch offences before the ſaid Juſtices, the perſon 


. 


ng ane of, and arraigned ſhall be admitted to purge or try his inno- 


cency, by as many or more witneſſes in number, and of as good ho- 
neſty and credence, as che witneſſes be Which depoſed againſt "Bis. 


Service when 
there is no 


communion. 


. 6. 


concluding » with the wenig. 


holden, to give counſel and adviſement to the ſame our juſtices aſſign- 
ed to keep the peace as aforeſaid, upon the arraionment and delivery 
of the offenders, againſt the form of the ſtatute concerning the holy 5 


17. Rubr. Upon the ſundays 404 ber dai (if there be no com- - 
munion) ſhall be ſaid all that is appointed at the communion, until tige 
end of the general prayer for the whole ſtate of Chriſt's church militant 
lere in earth, together with one or more e of the collects there following „ 


ons Maho- 
; 


Klabometans. 


M* Hawkins bye, it ſeems to be agreed to de a good exception to a 


witneſs, that he is an infidel ; that is, that he believes neither the 


old nor new teſtament to be the word of god, on one of which our laws | 


require the oath ſhould be adminiſtred. 2 Haw. 434. 


Upon which occaſion, Mr Viner queries, whether this explanation 


would not diſable W others to be Witneſſes, chat are not e to. 
Viner. Infidels. 


dence. 5 
Thus in the caſe of Omichund and Barker, in the court of chancery, a 
Mahometan was ſworn upon the Koran, 2 Eg. Caſ. Abr. 395. 


And M. 12 G. 2. At the council, Dec. 9. 1738. Preſent the wo 
"chief juſtices. On a complaint of Jacob Fachina againſt general Sabine, 
as governor of Gibraltar; Alderaman Ben Monſo, a Wagon was Produced 


as a 28 and [worn be 85 the Koran, : Sr. 1 200 


Markets, See | Church. 


Here Sach V9. K 


N evertheleſs, infidels i in fome caſes have been admitted to give exi- 5 


5 ; 5 ; 
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